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ifinecl  June  6th,  1910.     Frani  C.  Kuhn  appointed  to  (111  vacancy.  >i  >(i  Ic 

fd)  resigned  September  6th,  1912.    Roger  I.  Wykea  appointed  to  fill  racanoy^' ^'^ 
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ANNUAL  REPORT,  1913. 


STATE  OF  MICHIGAN, 
Attorney  General's  Office, 
Jnly  1st,  1913. 
To  the  Legislature  of  the  Btate  of  Michigan : 

Id  compliance  with  the  law  I  have  the  honor  herewith  to  present  thf 
annual  report  of  the  businees  of  this  Department  for  the  fiBcal  year 
ending  June  30th,  1913,  including  official  opinionB  and  an  abstract  of 
the  official  reports  of  the  Prosecuting  Attorneys  of  the  counties  of  the 
State,  showing  the  number  of  prosecutions,  convictions,  acquittals,  etc. 
Four  indexes  are  included:  a  "Table  of  Cases"  an  "Index  of  Names 
of  Opinions,"  "Subjects  of  Opinions,"  and  "General  Index  to  Report." 

The  various  matters  contained  in  this  Report  are  arranged  as  Schedules 
"A"  to  "S"  inclusive  and  are  classified  as  follows : 

Schedule  A. — Statement  of  criminal  cases,  habeas  corpus  cases,  and 
requisitions. 

Schedule  B. — Statement  of  mandamus  and  prohibition  cases. 

Schedule  C. — Statement  of  Quo  Warranto  cases. 

BCHBDUU)  D. — Statement  of  Chancery  cases  in  State  courts  and  casew 
in  Equity  in  United  States  Courts. 

Schedule  E. — Statement  of  proceedings  for  the  collection  of  Escheated 


Schedule  F. — Statement  of  Inheritance  Tax  proceedings. 

ScHBDULE  G. — Statement  of  proceedings  relative  to  insane  persons  con- 
fined in  State  hospitals  containing:  (a>  statement  of  money  collected 
and  paid  to  the  State,  through  the  efforts  of  attorney  general,  with  (he 
co-operation  of  medical  auperintendentn  of  (he  various  hospitals,  auditor 
general  and  judges  of  probate,  as  re-imbursement  to  the  state  for  the 
Hnpport  of  certain  insane  persons  in  State  hospitals,  (b)  statement 
of  status  of  proceedings  for  reimbursement. 

SCHEDULK  H. — Statement  of  AssHmpsit  cases,  ejectment  and  removal 
caf-es,  trespasB  o;i  the  case  proceedings  and  miscellaneous  cases. 

RcHEmTLB  I. — Statement  showing  amount  received  from  various  tele- 
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|)hone  aod  Railroad  companies,  etc.,  in  delinquent  taxee,  and  also  re- 
fundingH  on  costs  of  suits  for  the  year  ending  June  30th,  1913. 

BcHEDULB  J. — List  of  iuBurauce  companies  whose  articles  of  associa- 
tion, amendments  to  articles  of  association,  etc.,  have  heen  approved; 
and  statranejit  of  the  approval  fees  received  and  paid  to  state  treasurer. 

BcuErDULs  K. — Summary  statement  covering,  approximately,  all 
amounts  collected  and  paid  to  the  State  through  the  Attorney  Gen- 
eral, during  the  fiscal  year  ending  June  30,  1913. 

ScHKDULK  L. — OiBcial  opinions  of  the  Attorney  General. 

Schedule  M. — Abstract  of  the  semi-annual  rejMrts  of  the  prosecuting 
attorneys  for  the  fiscal  year  ending  June  30,  1913. 

Schedule  N. — Recapitulation  of  the  Remi-annual  reports  of  the  prose- 
cuting attorneys  for  the  fiscal  year  ending;  June  30th.  1913. 

Schedule  O. — Lint  of  pi-osecuting  Altonicy«.  in  office,  June  30,  1913, 
with  names  of  county  seats  and  postoffice  addre-iwes. 

Schedule  P. — Index — Table  of  cases. 

ScHKDuLE  Q. — Index  of  names  of  opinions. 

Schedule  R. — Index  to  subjects  of  opinions. 

SciiEDULB  8. — Index — General  index  to  report. 

Eespectfullv  submitted, 

GRANT  FEL1X)WS. 

Attorney  General. 
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SCHEDULE  "A", 
statement   of   criminal   cases  and  habeas   corptu   casei. 


CBIMINAI.  CASES  DISPOSED  OF-Sapreme  Court. 

People  vs.  Bennie  Campbell.  Error  to  Oakland  Circuit.  Sending 
threatening  communications  with  intent  to  obtain  money  and  being  a 
habitual  criminal.  Submitted  on  briefs  November  14,  1912.  AfHrmed 
December  IT,  1912.    19  D.  T^  N.,  page  1211. 

People  vs.  Herman  L.  Swift.  Exceptions  from  Charlevoix  Circuit. 
Gross  indeeencv.  Argued  and  submitted  April  18,  1912.  Affirmed  No- 
vember 8th,  19i2.     19  D.  L.  N.,  page  1030. 

People  vs.  Maynard  Mulvany.  Exceptions  before  sentence  from  Eaton 
Circuit.  Assault  and  batter^'.  June  13,  1912,  argued  and  submitted.. 
Affirmed  July  11,  1912.     171  Mich.  272. 

People  vs.  Fred  Case.  Certiorari  from  Ionia  Circuit.  June  13,  1912. 
Submitted  on  briefs  Julv  11,  1912.  Julv  11,  1912,  reversed  and  respond- 
ent discharged.     171  Mich.  282. 

People  vs.  Ari  W.  Wilson.  Error  fiwn  Missaukee  Circuit.  Submitted 
June  13,  1912,  with  permission  to  file  supplemental  briefs  for  the  people 
and  a  replv  brief  for  the  respondent.  Reversed  and  new  trial  granted 
July  10.  1912.     170  Mich.  0fi9. 

People  vs.  Emma  Nealv.  Error  to  Livineston  Circuit.  April  18, 
1912.    Submitted  on  briefs.    July  11.  1912,  affirmed.    171  Mich.  249. 

People  vs.  DunstOn.  Exceptions  from  Oakland  Circuit.  November 
14,  1912,  submitted  on  briefs.  Revei-sed  and  defendant  diachaiyed  Decem- 
ber 17,  1912.    19  D.  L.  N..  page  llOfi. 

People  vs.  Frank  La  T.ionde.  Excentions  from  Cheboygan  Circuit. 
Ai^ed  and  submitted  June  14th.  1912.  Affirmed  July  11.  1912.  171 
Micb.  286. 

People  vs.  Helen  Brj-an.  Error  from  Recorder's  Court  of  Detroit. 
Ijarrenv  from  the  pemon.  Submitted  on  briefs  June  14,  1912.  July 
10,  1912,  affirmed.    170  Mich.  683. 

People  vs.  Carl  Tessmer.  Exception's  from  Washtenaw.  June  14, 
1912.    Argued  and  submitted.    July  22,  1912,  affirmed.    171  Mich.  522. 
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People  VS.  BetiDis  Cain,  Error  to  Jackson  Circuit.  Violatlmi  of 
local  option  law.  Submitted  on  briefs  June  13,  1912.  July  11,  1912, 
afiinned.     171  Mich.  279. 

People  vB.  Benjamin  Davis.  Exceptions  before  sentence  from  Mastai 
Circuit.  Violation  of  liquor  law.  Submitted  on  briefs  June  13,  1912. 
Affirmed  July  11,  1912.     171  Mich.  241. 

People  vs.  Robert  B.  Bell,  Exceptions  from  Ionia  Circuit.  Violation 
of  local  option  law.  June  13,  1912,  argued  and  submitted.  Affirmed 
July  10,  1912.     170  Mich.  675. 

People  vs.  John  Karamohl.  Exceptions  before  sentence  from  Emmet 
Circuit.  November  14,  1912,  argued  and  submitted.  December  17,  1912, 
reversed  and  new  trial  granted.    19  D.  L,  N.,  page  1215. 

People  vs,  Gordon  Quider,  I-lxceptiona  before  sentence  from  Record- 
er's Court,  Detroit.  June  20,  1912,  argued  and  submitted.  October  2, 
1912,  reversed  and  new  trial  granted.    19  D,  L.  N.,  page  786. 

People  vs.  George  Dudley.  Error  to  Superior  Court  of  Grand  Rapids. 
November  15,  1912,  argued  and  submitted.  December  17,  1912,  affirmed. 
19  D.  L.  N.,  page  1125. 

People  vs.  Anna  Huff,  Exceptions  from  Superior  Court  of  Grand 
Rapids.  June  17,  1913,  argued  and  submitted.  February  18,  1913,  re- 
veraed  and  new  trial  granted.    19  D.  L.  N.,  page  1275, 

People  vs.  Harry  Singer.  Exceptions  from  Superior  Court  of  (fraud 
Rapids.  January  17,  1913,  argued  and  submitted,  March  20,  1913, 
affirmed,    20  D.  L.  N,,  page  10, 

People  vs.  Joseph  Mire,  Error  to  Lenawee  Circuit.  November  14, 
1912,  ai^^ed  and  submitted.  Decemlwr  17,  1912,  affirmed.  19  I).  L.  K. 
page  1113. 

The  People  vs.  Julian  W.  Bullock.  No.  25343.  From  Montcalm 
Circuit.  November  15,  1912,  ai^ed  and  submitted,  December  17, 
1912,  reversed  and  new  trial  granted.     19  D.  L.  N.,  1191. 

People  vs.  Walter  Sauerbier.  No.  25349.  Manslau^iter.  On  ex- 
ceptions from  Berrien  County.  November  15,  1912.  argued  and  sub- 
mitted.    January  3,  1913,  affirmed.     19  D.  L,  X..  1231, 

People  vs.  Peter  J,  Bilitzke.  No,  25369.  Bribery.  Exceptions  from 
Cheboygan,  January  17,  1913.  argued  and  submitted.  March  20,  1913. 
re\-ersed  and  new  trial  granted.    20  I).  L.  N.,  1. 

People  vs.  Hiig-h  J,  Brennan.  No.  25321.  Error  to  Oakland,  No- 
vember 15,  1912.  submitted  on  briefs.  December  17,  1912,  writ  of  error 
dismissed,     19  D.  L.  N.,  1093. 

People  v8,  Byron  Driver.     From   Ingham   Circuit.     No.  2528(>.'^i^'- 
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vember  15,  1912,  argued  and  tmbmitted.    March  20,  1913,  reversed  and 
Dew  trial.    20  D.  L.  N.,  page  17. 

People  vs.  Ray  Schneider.  Error  to  Superior  Court  of  Grand  Rapids. 
January  17,  1913,  argued  and  sutHnitted.  February  IS,  1913,  reversed 
and  nev  trial  granted.    19  D.  L.  N.,  page  1291. 

People  vs.  ThomaB  Ed'wards.  Violation  of  local  option  law.  Excep- 
tions from  Lapeer  County.  January  17  and  21,  argued  and  submitted. 
Uarch  21,  1913,  reversed  and  defendant  discbai^ed.    20  D.  L.  N.,  page 


People  vs.  Jobn  Dupree.  No.  25454.  Eizceptions  from  Superior 
Court  of  Grand  Rapids.  April  17,  1913,  submitted.  May  28,  1913, 
reversed  and  new  trial  ordered.   20  I).  L.  N.,  page  328. 

People  vs.  Ernest  Hatinger.  Exceptions  from  the  Circuit  Court, 
Montcalm  Oonnty,  Appeal  from  the  conviction  of  the  violation  of  the 
local  option  law.  Submitted  upon  briefs.  March  20,  1913,  affirmed. 
20  D.  L.  N.,  page  18. 

People  vs.  Alton  N.  Nye.  Error  from  circuit  court  of  Ionia  County. 
January  11,  1913,  received  aesignments  of  error  and  notice  of  bringing 
case  to  Supreme  Court.  Feljmary  28,  1913,  verdict  set  aside  by  circuit 
judge  and  new  trial  granted. 

People  va.  Bert  Davis  &  Marv  Chevalier.  Exceptions  from  Bav  Cir- 
cuit. Adultery.  April  17.  1913,  submitted.  May  28th,  1913,  reversed 
and  new  trial.    20  D.  L.  N.,  page  310. 

People  vs.  Oscar  M.  Auerbach.  Ko.  25532.  Writ  of  error  circuit  court 
Lake  County.  Convicted  of  murder  in  the  first  dejjree.  April  17th 
and  18th,  1913,  argued  and  submitted.  May  29th,  1913,  reversed  and 
new  trial  granted.    20  I>.  L.  N.,  page  402. 

People  vs.  William  J.  Boyd.  Exceptions  after  verdict  and  before  judg- 
ment to  Hillsdale  Circuit — to  proceed  to  judgment.  19  D.  It  N.,  page 
1318. 

People  vs.  Effle  Tibbitts.  No.  25292.  Upon  exceptions  from  Superior 
Court  of  Grand  Rapids.  Keeping  house  of  ill-fame.  January  21,  1913, 
argued  and  submitted.  Februarv  18,  1913,  affirmed.  19  D.  L.  N.,  page 
1283. 

People  vs.  James  D.  Kennedy  and  Charles  J.  Kennedy.  No.  25300. 
Convicted  for  exhibiting  in  a  museum  representation  of  diseased  and 
deformed  human  bodies.  April  17,  1913,  submitted.  May  29,  1913, 
affirmed. 
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CBIUINAL  CASES  PENDINO.Snpreme  Court. 

People  vs.  Philip  Koharski.  No.  26541.  Error  to  Becorder's  Conrt, 
Detroit.    June  12tli  and  ISth,  1913,  Bubmitted. 

People  vs.  Trixie  Martin.  ExceptioDB  from  Houghton  Circuit  June 
12,  1913,  submitted. 

People  vs.  Weilke,  Adultery.  Error  from  circuit  Court  of  Alger 
County. 

People  vs.  Chaunc^  W.  Hammond.  No.  25553.  Error  to  Wayne 
Circuit,     Convicted  of   larceny.     June  13,   1913,   submitted. 

People  vs.  ThomaB  Pimotic.  No.  25570.  Convicted  of  carrying  con- 
cealed Tv-eapons.    Error  from  Becorder'a  Court,  City  of  Detroit. 

People  V8.  Norman  Bollman.  No.  25574.  Convicted  for  seduction. 
Error  to  Sanilac  Circuit. 

People  VB.  Joseph  Danenberg.  No,  25591.  Writ  of  error  from  circuit 
court,  Saginaw  County.    June  13,  1913,  submitted.  ' 

The  People  vs.  William  Blom.  No.  26713.  Writ  of  error  to  Otta-wa 
County.    Violation  of  liquor  law. 

People  vs.  John  K.  Perenchio.  No.  25706.  A'iolation  of  liquor  law. 
Exceptions  before  sentence  from  Marquette  Circuit. 

People  vs.  William  Smith.  No.  25725.  Exceptions  from  In|^am  Cir- 
cuit.    June  13,  1913,  submitted. 

People  vs.  James  Courtney.  No.  25472.  Writ  of  error  to  Oeneeee 
circuit. 

People  vs.  Gordon  W.  Quider.  No,  25741.  Bui^iary.  Exceptions 
from  Recorder's  Court,  Detroit.     June  13,  1913,  submitted. 

People  VB.  John  J.  Ulakeney.  No.  25762.  Error  to  Eecorder'B  Court, 
Detroit.  June  12,  1913,  notice  of  bringing  case  to  Supreme  Court 
received. 

People  vs.  Charlie  Frost.  No.  25780.  June  27,  1913,  notice  of  bring- 
ing case  to  Supreme  Court  received.  Exceptions  from  Superior  Court 
of  Grand  Rapids,    Violation  of  liquor  law. 
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UABBA8  CORPUS  CASES  DISPOSED  OF-Supreme  Court 
and  Unlt«d  States  Court. 

Supreme  Conrt-U.  S. 

Id  re  John  A.  AdamB.  Habeas  Corpus  for  release  of  petitioner  from 
Marquette  Prison.    June  9,  1913,  writ  of  error  diBmissed. 

HABEAS  COBPDS  CASES  DISPOSED  OF-Supreme  Coart. 

In  re  Charles  Kvans.  No.  25375.  Petition  for  writ  of  habeas  corpus 
for  release  from  Jackson  State  Prison.  November  8,  1912,  petition  dis- 
missed and  prisoner  remanded  to  serve  balance  of  his  lawful  sentence. 
19  D.  L.  N.,  page  1079. 

CBIMINAL  CASES  PENDING-Sapreme  Coart,  V.  B. 

Theo.  Svenson  vs.  the  People.  Appeal  from  the  afSrmance  of  the 
conviction  of  appellant  in  the  Supreme  Court  of  Michigan. 

Carl  Eherle  and  Btephan  H.  Carroll  vs.  People.  Appeal  from  the 
afBrmance  of  conviction  of  appellants  in  the  Supreme  Court  of  the 
State  of  Michigan. 

David  J.  Btewert  vs.  People  Appeal  from  afflrmancfe  of  conviction 
by  appeal  in  Supreme  Court  of  Michigan. 

HABEAS  CORPUS  CASES  PENDING-Supreme  Court. 

In  re  Charles  &  Blasbfidd.  Supreme  Court  number  21860.  Ap- 
plication for  certiorari  to  review  the  matter  of  the  discharge  of  Charles 
E.  Blashfield  in  habeas  corpus  proceedings  filed  August  13,  1906,  and 
writ  issued  on  same  day.  No  further  proceedings  have  beeu  taken  in 
this  case. 


CBIUINAIi  CASES.    MISCELLANEOUS. 

People  vs.  Harry  H.  Simpson.  Arrested  for  violation  of  the  Banking 
law.  The  Attorney  General  appeared  at  the  examination  in  the  Justice 
Court  to  assist  the  Prosecuting  Attorney. 

People  vs.  Clare  E.  Hoffman.  Ottawa  County,  Arrested  on  com- 
plaint for  perjury.  The  Attorney  Graieral  appeared  at  the  examination 
in  the  Justice  Court  to  assist  the  prosecution,  Beceived  oral  advice  that 
case  had  been  dismissed. 

People  vs.  Davison,  Arrested  for  disturbance  in  Jackson  Prison.  Jan- 
narv  13,  1913,  examination  before  Police  Justice  conducted.  Januarj- 
6,  1913,  acquitted. 
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People  V8.  D.  Frank  Gamble.  Violation  of  liquor  law.  Exccptiu»> 
from  Iterrien  County.  December  5,  1912,  respondent  changed  plea  t< 
guilty.     Stipulation  filed  diemlssing  the  bill.     (Fined). 

HABEAS    CORPUS    CASES   DISPOSED   OF-ClrcuU  Court*  Jack 
§on  Conaty. 

In  re  petition  of  Frank  L.  Blackman  for  release  on  writ  of  babea^ 
corpuB.  Ai^ed  and  submitted  November  19th,  1912.  November  2:1. 
1912,  motion  filed  for  nolle  prosequi  and  granted. 
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ApplicatioDB   for   reqaisitioiiB  for  the   following   named   persona   have 
been   approved  during  the  current  year. 
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Requisitions  for  llie  following  named  i)ei'8onfl  bave  l>een  examined  and 
apiipoved  during  the  mrrent  year. 
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SCHEDtTLE  "B". 
Statement  of  mandamus  and  prohibition  cases. 


MANDAHUS- CASES  DISPOSED  OF-Sapreme  Coart. 

The  public  schools  of  the  City  of  Muskegon  vb.  L.  L.  Wright,  Super- 
intendent of  Public  Instniction.  April  S.  1913,  submitted.  Mn.v  29. 
1913,  writ  granted.    20  D.  L.  N.,  page  411. 

The  People  ex.  tel,  Herbert:  Bowen  vs.  William  F.  Moeller,  TreaRnrer 
of  Wayne  County.  Submitted  Jnne  25tb,  1012.  Reversed  with  costs 
July  22,  1912.     171  Mich.  547. 

Samuel  W.  Beakes  vs.  Board  of  State  Canvassers.  Application  for 
mandamus  to  compel  Board  to  reconvene.  October  23,  1912,  order 
entered  granting  writ.     19  D.  1*  N.,  page  945. 

Charles  F.  Cook  vi^.  Board  of  Election  Commiwiionei-s.  CheboygJin 
County.  Certiorari  to  review.  Order  granting  writ  of  mandamus.  This 
is  a  private  suit  but  owing  to  the  fact  that  the  Attorney  General's 
opinion  Is  involved  in  the  case.  permiEsiou  was  asked  and  granted  for 
leave  to  file  a  brief.  Involves  Sec,  41.  1911  Primary  law.  November  1, 
1912,  opinion  handed  down  reversing  lower  court  setting  aside  the  order 
for  writ  of  mandamus.    19  I>.  L.  N.,  page  951. 

Walter  I.  TJlly  vs.  O.  B.  Fuller,  Auditor  General  of  the  State  of 
Michigan.  Xo.  253.S8.  This  was  an  order  to  compel  the  Auditor  General 
to  issue  a  certificate  of  error  cancelling  certain  tax  deeds  conveying 
land  belonging  to  the  estate  of  which  relator  is  trustee,  where  he  has 
filed  a  bill  of  complaint  in  the  Circuit  Court  making  all  the  parties 
in  interest  defendants,  chancery  therefore  having  taken  jurisdiction. 
January  3,  1913,  mandamus  denied.     19  ]>.  I*  N.,  page  1237. 

American  Automobile  Insurance  Com])any  vs.  Commissioner  of  In- 
surance. Mandamus.  A  foreign  insurance  company  doing  business 
in  Michigan  under  Act  15,  P.  A.  1911  may  not  engage  in  writing  lia- 
bility insurance  on  automobiles  as  against  injuries  to  persons  and  prop- 
erty. The  comity  between  states  will  not  permit  a  foreign  corporation 
to  carry  on  a  business  which  is  repugnant  to  the  laws  of  this  Rtate. 
January  14,  ]91.'i.  ai^ued  and  submitted.  March  20,  1913,  mandamus 
denied.'   20  1>.  L.  X..  page  27. 

Hugh  Shepherd  vs.  William  F.  Connolly.  Petition  for  mandauMis  bv 
Hugh  Shepherd,  prosecnting  attorney  of  Wjiyne  County  to  comfiel  Wil- 
liam F.  Connolly,  ARtJociate  Judge  of  the  lieconler's  Court  of  Detroit 
to  set  aside  a  certain  order  made  by  him  as  siicb  judge.     JaniHtny^  |(^, 
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1913,  argued  iind  submitted.     May  28,  1913,  mandamus  denied.     20  D. 
L.  N.,  page  301. 

Thomas  I-^.  Olinnan  et  al.  vs.  James  Fhdaii,  Judge  of  the  Recorder's 
Court  for  the  Oit,v  of  Detroit.  No.  25514.  Petition  for  mandamus  for 
Thomas  E.  (Sliiman  and  others  to  compel  James  I'helaii,  Associate 
Judge  of  the  Recorder's  Court  of  Detroit,  to  set  aside  an  order  made 
by  him  clianging  the  venue  of  certain  oases  wherein  petitioner  and 
others  are  respondents,  fi-om  Detroit  to  Macoml>  Countv,  February  1&, 
1913,  writ  granted.    19  D.  L.  N.,  page  1296. 

Kconomy  I'ower  Ooiiipauy  vs.  C  Howard  Daskaiu,  Register  of  Deeds 
of  Calhoun  (bounty.  Ortiorari  to  the  circuit  court  Calhoun  County  to 
i-eview  the  action  of  Walter  H.  North,  judge,  in  refusinf;  to  grant  peti- 
tion of  the  Economy  Power  Company  for  mandamus  to  compel  C.  How- 
ard Daskam,  Register  of  Deeds,  to  record  certain  mortgages.  Submitted. 
March  20,  1913,  writ  dismissed.    20  D.  L.  N..  149. 


MANDAMUS  CASES  F£NDINO-Supreme  Court. 

Board  of  Supervisors  of  the  County  of  Roscommon  vs.  Oraniel  B, 
Fuller,  Auditor  Oeneral. 

The  Grand  Fraternal  Order  vs.  C.  A.  Palmer,  Commissiouer  of  Insur- 
ance. Application  for  Mandamns  to  compel  the  issuance  of  license  for 
the  relator  to  do  business  in  Michigan. 

Michigan  Railroad  Commission  vs.  Detroit  &  Mackinac  Railway  Com- 
pany (Tubbs  Branch  Case).  Ai)plication  for  mandamus.  Argued  and 
submitted  on  Januarv  14,  1913. 


MANDAMUS  CASBS-Sapreme  Court  United  StateB-Pendinff. 

Elijah  Haney  vs.  Oramel  B.  Fuller.     Api>enl  fmni  Sni>reme  Court  of 
Michigan. 

MANDAMUS  CASES  PKNDINO-Clrcait  Court. 

The  People  of  the  State  of  Michigan  ex  rel.  Franz  C.  Kuhn  vs.  Ameri- 
can Express  Co»ii)any.    Pending  in  Wayne  Circuit  Court. 

Grant  Fellows,   Attorney  Oeneral,  vs.  Fred  Coyer,   I.   Bovine  ct  al., 
(Pinconning  case)  May  1,  1913.  submitted.    Bay  Circuit. 

MANDAMUS  CASES  DISPOSED  OF-CircuU  Court. 

Attorney  General  ex  rel-  Ruirene  Shijipen  et  al..  vs.  Board  of  County 
Canvassers  of  the  Cnnntv  of  Wayne.    Petition  for  JIandamus,    Received 
on  December  7.  1912.     December  13.  1912.  argued  and  Hnbmitted..i(.|te|c 
rember  1(1.  Iil12.  jx'lition  dismissed.  '^ 
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PROHIBITION  CASES  PENDING-Supreme  Court. 

The  Triangle  Land  Company  vs.  O-  B.  Puller,  Auditor  General. 

PROHIBITION  GASES  DISPOSED  OF-Snpreme  Court. 

Horace  M.  Oren  vs.  Frederick  C,  Martindale,  Secretary  of  State.  Pe-' 
tttion  for  writ  of  prohibition  to  restrain  receiving  of  nominating  peli- 
tions  to  candidates  for  oflBce  of  Judge  of  the  11th  circuit.  July  10,  iyi2, 
submitted.    July  2C,  1012,  writ  denied.    171  Mich.  590. 


SCHEDTJIE  "C". 
Statement  of  quo  warranto  oases. 


QUO  WARRANTO  CASES  PENDINO-Supreme  Court  of  the 
United  States. 

The  People  of  the  State  of  Michigan,  by  .\ttomey  General,  on  the 
relation  of  George  R  Ellis,  Moses  Taggart,  and  Samuel  A.  Freshney 
T8.  John  F.  Calder  et  al.  Appeal  from  the  Supreme  Court  of  Michigan. 
Submitted. 


QUO  WARRANTO  CASES  PENDINO-Supreme ConrtofHlcblfran. 

The  People  va.  Sperry  &  Hutchinson  Company.    October  18,  1012,  in- 
formation filed.    Rule  to  plead  entered  and  summons  issued. 

Jno.  E.  Bird,  Attorney  General  in  behalf  of  the  People  of  the  State 
«f  Michigan  ex  rel.    Henr^-  James  vs.  National  Cash  Roister  Company. 
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SCHEDULE  "D". 


statement  of  chancery  cases  in  state  courts  and  oases  in  equity  in  United 
States  courts. 


CASES  IN'EQUITY  DISPOSED  OF-Supreme  Goart  of  the 
United  States. 

Telephone  Tax  Case§. 

Citizens  Te]ei)lion«  Company  of  Grand  Rapids  and  Citizens  Telephone 
Company  of  Jackson,  appellants  ve.  OraincI  It.  Fuller,  Auditor  General 
of  the  Ktate  of  Michigan.  (Two  cases).  Appeals  from  the  Circuit 
Court  of  the  XJnited  States  for  the  Western  District  of  Michigan,  South- 
em  Division  in  equity.     April,  l'J13,  submitted-    June  9,  1913,  afiBrmed. 

Statement  showing  amount  of  taxes  and  interest  dne  from  the  Citi- 
zens Telephone  Company  of  Grand  Bapids  and  the  Citizens  Telephone 
Company  of  Jackson,  June  30,  1913. 

Citizens  Telephone  Company  of  Grand  Kaplds. 

Taxes  of  1912,  |54,087.66;  interest,  |1,081.75. 

Citizens  Telephone  Company  of  Jaclcson. 

Tax  of  1912,  $3,610.52;  interest,  f72.81. 

(Penalties  at  the  rate  of  one  per  cent  per  month  to  be  added  thereto.) 

GASES  IN  EQUITY  PEN  DING- Supreme  Court  of  the  United  States, 
Eastern  District  of  Mlchl|ran.  Southern  Division,  in  Equity. 

Edward  W.  Binhoj)  vs.  Michigan  Ravings  and  Loan  Association  and 
Geoi^  Lord,  Chief  of  the  Building  and  I»an  Division  of  the  State 
Department. 

-Tames  C.  Pargo.  as  President  of  tlie  American  Express  Company  vs. 
Perry  P.  I'owers,  Auditor  General,  et  al.  Number.  3S44.  By  stipu- 
iHlion  this  case  was  revived  against  the  succeeding  Auditor  General, 
Bradley.  This  is  a  bill  filed  on  belialf  of  the  company  to  restrain  the 
enforcement  of  the  tax  upon  its  property  in  Michigan  for  1903,  and  to 
test  the  constitutionality  of  the  ad  valorem  tax  law  and  the  question 
of  its  application  to  unincorporated  express  companies.  The  details  of 
this  case  are  given  in  the  1908  report  (p.  27).  This  case  has  been  at 
issue  for  some  time.  Ali  the  testimony  has  been  taken,  briefs  completed 
and  the  case  is  i-eady  to  submit. 

Paeiflr  Expivsa  Companv  vh.  James  B.  BnidJev.  Auditor  GenefftO^lc 
nl.    No.  3919.  "  '  '-^ 
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Pacific  Express  CompaDj  vs.  James  B.  Bradley,  Auditor  General  et 
al.  No.  3878.  (For  detailed  iQformatioD  about  these  caaes  see  report 
for  1908,  page  28). 

Pacific  ExpreSB  Company  vs.  Perry  F.  Powers,  Auditor  General  et 
al.  No.  3846.  November  i,  1912,  Stipulation  for  settlement  of  three 
cases.  Upon  i)ayment  by  complainant  of  J10,8T5  in  full  of  all  taxes. 
Two  orders  carrying  into  effect  the  above  stipulation  entered  and  re- 
sti-aining  the  enforcement  of  further  payment  of  taxes  and  of  the  f  10,- 
875.  Noyember  4,  1912,  as  taxes  in  full  for  the  years  1903-4-5-1911,  paid 
to  Auditor  General. 

Daniel  It.  Scully  and  Maurice  H.  Scully,  vs.  Arthur  C.  Bird,  Dairy 
and  Food  Commissioner.  Bill  for  injunction.  Decree  of  this  court  dis- 
missing the  bill  was  reversed  by  the  Supreme  Court  of  the  United  States 
(209  U.  8.  481)  and  the  case  is  remanded  for  further  proceedings.  (See 
1908  Keiwrt,  p.  22).  Moticm  to  set  aside  the  order  entered  March  7. 
1907,  taking  the  bill  of  <'oini)l;iint  pro  confesso  against  the  defendant 
etc.,  sent  to  the  clerk,  etc..  October  9,  1908.  Answer  of  defendant,  sent 
to  the  clerk.  October  19,  1908. 

Detroit,  Grand  Haven  and  Milwaukee  Railway  Company  vs.  James 
B.  Bradley,  Auditor  General.   (B(juity  No.  3065). 

This  is  a  hill  filed  by  the  railway  company  for  the  purpose  of  restrain- 
ing the  enforcement  of  the  taxes  assessed  against  its  property  for  the 
years  190f>-7  under  Act  173,  1'.  A.  1901,  on  the  ground  that  it  is  pro- 
tected from  such  taxation  by  a  special  charter. 

The  questions  presented  in  this  case  are  adjudicated  by  recent  deci- 
sions of  the  State  Supreme  t.'ourt  in  cases  against  this  company. 

(Note)     For  details  of  this  proceeding  see  1908  Beport,  p.  29. 

The  United  States  of  America  vs.  John  \T.  McGinn  and  A.  L.  Algate, 
(In  re  lands  of  the  Cheboygan  Indians). 

Duluth,  South  Shore  &  Atlantic  Railroad  Company  vs.  Franz  C.  Euhn, 
Attorney  General,  et  al. 

This  is  a  case  to  test  the  sufflciency  of  the  two  cent  rate  for  the  car- 
riage of  passengers,  traveling  distances  exceeding  five  miles,  upon  the 
D.  S.  S.  &  A.  Railroad.  The  two  cent  rate  was  made  applicable  to 
the  Upper  Peninsula  in  1911,  and  the  South  Shore  then  became  subject 
to  its  provisions. 

The  company  filed  its  bill  of  complaint  to  the  United  States  Circuit 
Court  (Now  District  Court)  for  the  Eastern  District  of  Michigan  to 
restrain  the  Attorney  General  and  the  Railroad  Commission  from  en- 
forcing against  it  the  two  cent  rate,  or  the  penalties  incident  upon  re- 
fusal to  carry  passengers  at  that  rate.  The  bill  raises  two  principal 
questions : 

(a)  That  the  operation  of  the  rate  as  applied  to  intrastate  passengers 
BO  affects  the  interstate  earnings  as  to  be  an  invasion  of  the  power  of 
Congress  to  recufate  intershite  commerce,  and 

(b)  That  the  rate  prescribed  is  insufficient  to  i>ay  the  cost  of  the 
sei-vice  and  a  reasonable  return  upon  the  value  of  the  property  engaged 
in  the  business,  and  is  therefore  confiscatory. 

A  restraining  order  pending  the  hearing  of  a  motion  for  a  temporary 
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injunction  before  tliree  federal  judges  pursuant  to  statute  was  issued. 
The  motion  for  ))reliniinar.y  injunction  was  argued  and  submitted.  Be- 
fore decision  Judge  Angel),  who  was  one  of  the  three  judges  hearing 
the  motion,  i-etii'ed  fi-om  the  l»noh  wliirli  renders  necessary  a  reargu- 
ment  of  the  motion,  which  has  not  yet  been  had. 

The  reetraiuing  order  is  continued  in  force  npon  condition  that  the 
complainant  proceed  expeditiously  in  the  taking  of  testimony;  consider- 
able proof  has  been  taken  upon  the  part  of  the  complainant  and  the 
taking  of  further  proof  is  in  progress.  The  delay  in  the  reargument  of 
the  motion  for  injunction  is  occasioned  by  the  fact  that  practically  all 
of  the  time  of  those  in  charge  of  the  litigation  is  taken  up  in  the  taking 
of  proof  on  the  merits,  and  that  with  considerable  proof  in  upon  the 
part  of  the  complainant  and  no  proof  in  for  the  defendants,  it  is  deemed 
unwise  to  go  to  a  hearing  upon  this  motion.  This  case  will  come  up  for 
reargument  at  the  fall  term  of  court. 

The  Attempt  of  the  State  to  Compel  Railroad  Companies  Operatiag 
In  the  State  to  make  luterehange  of  Local  Carload  Traffic  In  Cities 
like  that  of  l>etrolt. 

I>etroit,  Grand  Hav«i  &  Milwaukee  Itailway  Co.  vs.  Michigan  Railroad 
Commission,  and  the  Grand  Trunk  Railway  Company  of  Canada  vs. 
Same.  U.  S.  District  Court,  Eastern  District  of  Michigan,  Southern 
Division,  in  equity. 

In  1911,  the  Michigan  Railroad  Commission  Act  was  amended  in  a 
very  important  particular.  A  new  section  was  added  which  requires 
common  carriers  operating  within  the  State  "to  receive  and  transport 
at  i-easonable  rates  any  and  all  carload  traffic  offered  for  transporta- 
tion under  the  usual  conditions  locally  consigned  between  points  in 
the  same  city  or  town"  and  "to  receive  and  transport  at  reasonable  rates 
fnmi  any  junction  or  transfer  point  or  intersection  with  another  rail- 
i-oad  in  such  city  or  town  any  and  all  such  carload  freight  destined  to 
team  tracks  or  other  sidings  on  any  line  oi>erated  by  the  delivering  car- 
rier" and  to  "deliver  such  oar  or  cars  upon  such  team  tracks  or  sidings 
in  the  city  or  town  where  sucii  car  or  cars  are  received  from  such  con- 
necting lines  when  i-oquired  so  to  do." 

After  this  amendment  w«!nt  into  effect,  railroad  companies  operating 
in  Michigan,  including  the  comiilainant  companies,  complied  with  its 
re(|uirenients  as  to  interchange  of  carload  traillc.  The  complainant  coni- 
)>anies  compjietl  with  the  act  until  September  12,  1011,  when  complaint 
was  made  Ijefore  the  Railroad  Commission  of  discrimination  in  charges 
made  for  such  transportation  service.  After  a  hearing,  the  Commission 
onlcred  the  removal  of  this  discrimination  in  charges,  and  later  the  com- 
plainant companies  cancelled  all  tariffs  relating  to  this  intenhange  of 
local  carload  traffic,  and  refused  to  accept  such  traffic  at  all.  The 
pn-sent  suits  were  brought  by  the  complainant  companies  to  restrain 
(he  further  enforcement  of  the  act  insofar  as  the  same  i-equires  this 
interchange  of  local  carload  traffic.  The  complainants  claim  that  the 
act  is  invalid  Iiecausc  it  interferes  with  interstate  conunerce  and  he- 
cause  it  deprives  them  of  their  property  without  due  process  of  law. 
A  hearing  has  lieen  had  liefore  Circuit  -Tudges  Kna])pen  and  Denison 
and  District  Jndge  Sater  on  the  order  to  show  cause  wh>;  n  <«iii1fitti!)*^lc 
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injunction  should  not  issue.    Motion  has  beeo  made  to  advance  said  case 
u]H>u  the  docket.     Xo  decision  lias  been  rendei-ed. 

The  American  Bnike  Shoe  &  Foundrj'  (,'ompany  vs.  The  Pere  Mar- 
quette Railroad  Company,  Petition  for  receivership,  Keceiveps  have 
lieen  ap])ointed  for  tlie  Pere  Marquette  Railroad  (.'onipany  as  an  io- 
Kolvent  corporation.  An  attempt  was  made  by  the  Attorney  General  to 
intervene  in  the  proceedings,  a  motion  and  petition  for  that  purpose 
having  been  filed.  June  24,  1912.  motion  nnd  i>etition  argued  and  sub- 
mitted. June  25, 1912,  motion  and  petition  denied,  but  Attorney  General 
given  right  to  be  heard  in  proceedings  with  reference  to  any  action  in 
which  the  State  is  interested. 

On  October  31,  1012,  petition  of  Newman  Krb  for  compensation  aa 
receiver  imd  notice  of  hearing  same  November  4th  was  received.  No- 
vember 1,  19I2,  adjournment  of  bearing  of  Erb's  petition  to  November 
11th  by  consent  of  all  parties  received.  No  decision  has  been  rmdered 
iu  this  case. 

<iraud  Trunk  Itailwiay  ("ompany  of  Canada  vs.  Oranie!  B.  Fuller,  Audi- 
tor (ieneral  and  Franz  C,  Knhn.  Attorney  General.  Bill  for  injunction 
|)endente  lite  to  restrain  enfor<'«iient  of  Act  95,  P.  A,  1911.  Septanber 
4th  and  5th,  1912,  argument  of  case  and  subniissinn  to  court.  March 
21.  1913.  onler  oveiTuling  demurrer  and  assigning  defendants  to  an- 
swer bill. 


The  Attempt  of  the  State  to  Collect  Specific  Taxes  uiMin  tbe  Shares 
of  Stock  and  Bonds  of  Railroad  Companies  Operating  under 
Special  Charters  In  the  State. 

The  Detroit,  Grand  Haven  &  Milwaukee  Ry.  Co.  vs.  Oi-aniel  B.  Fuller, 
Auditor  General,  and  Franz  C,  Kuhn,  Attorney  General, 
and 

Grand  Tnmk  Railway  Company  of  Canada  vs.  Same.  U.  S.  District 
Court,  Western  District  of  Michigan,  Southern  Division,  in  equity. 

In  1911,  the  legislature  of  the  State  of  Michigan  passed  an  act  pro- 
viding for  an  annual  specific  tax  of  two  per  cent  on  the  shares  of  stock 
and  «me  per  cent  on  ttie  bonds  and  other  indebtednew  of  railroad  com- 
panies ojierating  under  s|K>ctaI  charters.  The  Detroit,  Grand  Haven  & 
Milwaukee  Railway  Co.  oi)erate<l  under  a  special  charter  gmnted  March 
7,  lS:t4.  to  the  Detroit  &  Pontine  R.  R.  Co.,  iu  which  was  incorporated 
by  Act  149  of  tbe  Ijiws  of  1.^,^5,  a  provision  i>erraitting  it  to  pay  taxes 
at  the  rate  of  one  per  cent  per  annum  u|>on  ils  capital  stock  paid  in, 
in  lieu  of  all  oilier  taXes,  The  pn>vixi(m  of  the  act  of  1S53  was  later 
held  by  the  courts  to  have  created  a  valid  contract  between  the  State 
of  Michigan  and  the  railroad  company  therein  named. 

Before  Act  !).■»  of  I9I1.  the  act  imposing  Ri)ecific  (axes  iin  the  shares 
of  stock  and  lionds  of  railroad  companies  affected  thereby,  went  into 
effect,  the  Deli-oif.  Grand  Haven  &  Milwaukee  Railway  Co.  and  the 
Grand  Trunk  Railway  Conninny  of  Canada,  which  had  guaranteed  and 
held  many  of  the  Imnds  of  the  Detroit.  Grand  Haven  &  Milwaukee  Rail- 
way Co.,  brought  suit  in  the  V.  R.  District  Court  for  the  Weslern 
District  of  Michigan  against  the  Auditor  General  and  the  Attorney  Gen- 
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eral  to  enjoin  the  enforcement  of  tlie  statute,  and  to  have  it  declared 
unconstitutional  and  void  insofar  as  it  affected  and  shares  of  stock  and 
bonds  of  the  DetTOit,  Grand  Haven  and  Milwaukee  Railway  Co.  The 
railroad  companies  claim  that  the  act  is  void  for  the  following  resBons: 
First,  because  it  is  class  legislation  in  that  it  applies  only  to  the  Detroit, 
Grand  Haven  &  Milwaukee  Railway  Co.,  that  being  the  only  railroad 
company  operating  under  a  special  charter  in  the  State  of  Michigan, 
Second,  because  it  impairs  the  contract  existing  between  the  railroad 
company  and  the  State  of  Michignu  by  virtue  of  the  tax  provision  of 
the  act  of  1855.  Third,  because  it  deprives  the  railroad  company  of  its 
property  without  due  process  of  law  in  requiring  it  "to  deduct  the 
amount  of  said  tax  from  any  dividend  or  intei-est  or  principal  which 
shall  be  by  it  payable  or  about  to  be  paid  to  the  holders  or  owners  of 
any  such  shares,  bonds,  securities  or  indebtedness."  Fourth,  because  it 
impairs  the  obligation  of  the  contract  existing  between  the  railroad 
company  and  the  holders  and  ownera  of  its  shares;  and  Fifth,  because 
it  impairs  the  obligation  of  the  contract  existing  between  the  railroad 
company  and  the  holders  of  its  bonds,  such  bonds  being  held  by  non- 
residents of  and  not  being  taxable  by  the  State  of  Michigan. 
■  A  restraining  order  was  issued  by  the  district  judge,  and  a  demurrer 
has  been  filed  to  the  bill  of  complaint  which  will  also  be  considered  as 
the  answer  to  the  order  to  show  cause  why  a  preliminary  injunction 
should  not  issue. 

Detroit  &  Mackinaw  Railroad  Co.,  vs.  Michigan  Railroad  Commission. 
Bill  for  injunctioiu  No.  552;t.  Transcript  of  record  received  June  15, 
1912, 

Duncan  I.  Roberts  vs.  Onmiel  It.  Fuller,  Auditor  General.  May  14th,. 
1913,  answer  sen'ed  and  filed. 

American  Brake  Shoe  Company,  Complainant  vs.  Pn-e  Muiijnette  Rail- 
road Company,  defendant.  Bankers  Trust  Co.  and  Scott  Brown  as 
trustee,  complainant,  vs.  Pei-e  Marquette  Railroad  Co,  and  Frank  W. 
Blair,  Dudley  E.  Waters  and  Samuel  L.  Felton  as  Keoeivei-s  of  Pere 
Marquette  Railroad  Companv  and  the  American  Brake  Shoe  &  Foundrv 
Co.,  defendants.  Xo.  54G7.'  April  30.  1013,  pelition  for  authority  to 
issue  $500,000  leceivera  notes  and  notice  received.  May  (!,  1913,  notice 
of  withdrawal  of  petition  for  authority  to  issue  receivers  notes, 

CHANCEBV  CASES  PENDING-Supreme  Court  of  Michigan. 

FrauK  C.  Knhn.  ex  rel.  Jnn.  B.  CIinddo<-k.  ft  at.  vs.  Board  of  Super- 
visors of  the  County  of  Wayne.  Appeal  from  Wayne  Circuit,  in 
chancerj'. 

William  H.  Andrews.  Prosecuting  Attoniey,  ex  rel.  People,  vs.  Rupert 
Auer.  Bill  for  injinicfion  to  restrain  defendant  from  selling  liquor  as 
an  alien. 

The  People  vs.  Milton  Dalv.  No.  25441!.  Briberj-.  Exceptions  from 
Jackson  County.    June  13th,  1913.  submitted.  <       ,VH)Ogie 
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People  vs.  Frank  Worges.  Error 'from  Circuit  Court  Bay  County. 
April  17,  1913,  submitted. 

Attorney  General  vs.  James  P.  Joy,  et  al.  Petition  for  re-hearing. 
This  case  may  be  found  in  55  Mich,  page  94,  October  term  of  1884. 

Charles  Powers  vs.  John  Cory  and  O.  B.  Puller,  Auditor  General. 

Lake  Shore  &  Michigan  Stouthern  Kailroad  Co.  vs.  Michigan  Railroad 
Commission  and  Detroit  &  Duluth  South  Shore  Line  Railroad  Co.  May, 
1913,  bill  of  complaint  disinisKed  and  physical  connection  ordered.  On 
Jnne  12,  1913,  received  letter  from  James  H.  Campbell  dated  June  11th 
advising  that  companies  had  made  an  agreement  relative  to  crossing. 

People  vs.  James  T>.  Kennedy  and  Charles  J.  Kennedv.  No.  25628. 
June  12.  1913,  submitted. 

William  I).  C.  Germaine  vs.  Woodbridge  N.  Ferris,  Governor.  Cer- 
tiorari to  Governor.     June  24,  1913,  motion  to  quash  writ  submitted. 

John  E.  Kiniinne.  James  A.  Kennedy  and  Ora  E.  Reaves  vs.  Auditor 
General  of  the  State  of  Michigan.  No.  25749.  June  18,  1913,  submitted 
on  briefs. 


CUANCEKY  CASES  DISPOSED  OF-Snpreme  Court  of  M tobl|ran. 

John  E.  Bird.  Attorney  General,  ex  rel.  Township  of  Wyoming,  Nichol 
1>.  Emmons,  et  al.  vs.  the  City  of  Grand  Rapids  et  al.  Appeal  from  the 
Superior  Court  of  Grand  Rapids.  Argued  and  submitted,  Januarv, 
191.^.     May  28,  1913,  reversed. 

r*nore  D.  Olosser  and  Caroline  M.  Clothier  vs.  the  Peninsular  Bark 
&  Lumber  Company,  and  Oramel  B.  Puller,  Auditor  GenemJ.  et  al. 
Bills  to  set  aside  tax  title.  Appeal  from  demurrer  dismissing  bill.  No- 
vember 15,  1912.  argued  and  submitted.  January  3. 1913.  affirmed.  Jan- 
uary- 20.  1913,  received  copy  of  defendant's  bill  of  cost.  January  28. 
1913,  no  costs  allowed. 

Michigan  Bait  Works  vs.  John  Baird  and  William  nodpson.  ApT>eaI 
from  circuit  court,  in  chancery,  fit.  Clair  County,  from  order  overruling 
demurrer  and  the  issuance  of  writ  of  injunction.  November  2ft,  1911. 
ai-giied  and  subniitled.  Reai-giinient  ordered.  Fehnniw  19,  1913,  order 
affirmed.     19  D.  L.  N..  129:;. 

FrauK  C.  Kuhn.  .\ttoniey  General,  ex  re!..  John  V.  Sheehan.  et  nl,  vs. 
Board  of  Education  of  the  City  of  Detroit.  Appeal  from  Wayne  Cir- 
cuit, in  chancery.  April  S.  1913.  argued  and  submitted.  Mav  28.  1913, 
affirmed.     20  I).  L.  N..  page  463. 

The  Home  Telephone  Company  of  Grass  Ijake  vs.  Michigan  Railroad 
Commission,  et  al.     Appeal  from  the  Circuit  Court  of  Ing^i^i^^piY^ty. 
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in  obancerv-    Januarv  lOtb,  1913,  nubniitted.     .March  '2ii,  VM3,  afiiiined. 
20  D.  L.  N.,  page  2. 

Roger  I.  Wykes,  Attorney  General,  ex  rel.,  Hugb  Shepherd  vs.  I'n)ftor 
K.  Owens  and  Board  of  Election  Commissioners  of  Wayne  County.  Pe- 
tition for  Mandamus  to  compel  Henry  A.  Mandell,  P.  J.  SI.  Halley  and 
Pliilip  T.  A"anZile,  Wayne  Circuit  Judges  to  -set  aside  an  injunction 
granted  by  them  against  the  Board  of  Election  Commissioners  of  Wavne 
County.    Writ  denied  October  24,  1912.    19  1).  L.  N.,  page  'M'2. 

Detroit  &  Mackinaw  Bailroad  Company  vs.  Michigan  Railroad  Com- 
mission. Bill  for  injunction  to  restrain  enforcement  of  a  certain  rate 
(Fletcher  Paper  Company).  Circuit  Court.  Wayne  Countv,  in  Chan- 
cery, No.  35836.    July  22nd,  1912,  decree  affirmed.    19  !>.  L.  N.  704. 

CASES  IN  EQUITY  DISPOSflD  OF-DUtrlct  Court  ofUnlted  States 
for  Western  District  of  Sflcblffaut  in  Eqalty. 

Western  Express  Company  \'s.  Cassius  L.  Olasgow,  et  al.  No.  1771. 
March  22,  1913,  motion  for  injunction  denied.  March  22nd.  1913.  mo- 
tion to  dismiss  bill  of  complaint  denied. 

CHANCERY   CASES  DISPOSED  OF-Clrcolt  Courts  and  Superior 
Court. 

State  of  Michigan  bv  John  E.  Bird.  Atfoniev  (lenenil  ys.  Botird  of 
Control  St.  Clair  Flat's.  St.  Clair  Circuit,  in' chancery.  Bill  for  in- 
junction to  restrain  from  issuing  to  George  L,  Sampson  or  any  other 
pei-son,  firm  or  corporation  filing  a  claim  for  any  of  the  premises  known 
as  the  St.  Clair  Flats  in  St.  Clair  County.  Michigiin,  a  certificate  or 
deed  as  provided  for  under  the  terms  of  .\ct  215  of  the  Public  .\cts  nf 
1909.  June  14.  1913,  stipulation  by  Attorney  General  and  Geoi^e  F. 
Mouaghan  to  dismiss  and  discontinue  case  without  cost  to  either  parly. 

Jno.  B.  McCollough  vs.  Unknown  heirs  of  Elias  M.  Axford  and  Audi- 
tor General.  Oakland  Circuit  Court,  in  chancery.  Letter  from  Audi- 
tor General  stated  that  he  did  not  deem  it  necessary  that  any  further 
action  be  taken  in  the  matter. 

Grand  Rapids  and  Indiana  Railway  Company  vs.  Michigan  Railroad 
Commission.  Circuit  court,  Kent  County,  in  chancery.  November  12, 
1912,  stipulation  dismissing  suit  without  cost   to  either  party  filed. 

Henry  S.  Shaw!  vs.  William  L.  Meagher  et  al.  and  0.  B.  Fuller,  Audi- 
tor General.  Circuit  Court,  Bay  County,  in  chancery.  November  1. 
1912,  demurrer  sustained. 

Merritt  Chandler  vs.  Richardson  Lumber  Company  and  Jjimes  B, 
Bradley,  Auditor  General.     Otsego  Circuit,  in   cliancer>-.     Information 
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filed   June.   1911,      June  2fitli,  1012,   bill   of  complaint   diHrnissed— de- 
fendant entitled  to  costs. 

C  A.  Palmer.  Comminsionei'  of  Insunince  vs.  Order  of  Judas  Macca- 
bees. Petition  for  dissolution  of  corporation,  .\ugust  12.  order  dis- 
solving corporation  and  turning  over  affairs  to  Commissioner  of  In- 
surance made  and  entered  by  Circuit  Judge  W.  B.  Brown. 

The  Home  Telephone  Company  of  Grass  I^ake.  Michigan,  vs.  Michigan 
Railroad  CoramisBion,  et  al.  BIU  for  injunction.  Ingham  Circuit  in 
chancery.  September  fl,  1912,  decree  sustaining  demurrer  of  Michigan 
Railroad  Commission  and  Michigan  State  Telephone  Company  filed  and 
entered. 

IMward  E.  MaOill  vs.  Michigan  Itailroad  Commission  and  Home  Tele- 
phone Company,  a  Michigan  corporation,  Ingham  circuit,  in  chancery. 
April  17,  1913,  stipulation  filed  to  dismiss  this  suit  without  cost  to 
either  party. 

R<^er  I.  Wykes,  Attorney  fieneral.  ex  rel,  Hugh  Shepherd  vs.  Proctor 
K.  (hveuB  and  Board  of  Election  Commissioners  of  Wayne  County. 
Wayne  County,  in  chancery.  Injunction  to  restrain  the  printing  of 
Proctor  K  Owen's  name  on  ballots.  October  18,  1012,  order  denying 
motion  to  set  aside  injunction. 

The  People  of  the  State  of  Michigan  vs.  Waldron  Telephone  Company. 
From  Hiltsdale  Circuit.  January  21,  1013,  judgment  taken.  $122.51 
received  and  remainder  of  judgment  received  on  March  11,  1013,  amount- 
ing to  fl47.44  turned  over  to  Auditor  (General. 

P.  A.  Palmer,  Commissioner  of  Insurance  vs.  United  States  Hospital 
Company.  Ingham  Circuit-  Court.  Order  entered  dissolving  corpora- 
tion, December  14,  1912. 

fJrand  Rapids  &  Indiana  Railroad  Company  vs.  Michigan  Railroad 
Commission  and  Michigan  and  Chicago  Railroad  Company.  Circuit 
Court,  in  chancery.  March  11,  1913.  copy  of  bill  of  complaint  received. 
March  14,  1913,  notice  of  order  dismissing  bill  received. 

Grand  Rapids  &  Indiana  Raihvtiy  Company  vs.  The  Michigan  Railroad 
Commission  and  Michigan  &  Chicago  Railway  Company.  .41legan  Cir- 
cuit, in  chancery.  March  31,  1913,  application  for  preliminary  injunc- 
tion denied.  April  8th,  1913,  bill  of  complaint  dismissed.  April  14. 
1913.  settlement  of  decree.  April  22,  1013,  pro{>osed  dei'ree  received. 
Signed  on  the  18th  of  April,  1913. 

The  People  of  the  Slate  of  Michigan  vs.  Ivcwia  Brayfon.  Livingston 
Circuit.  July  12,  1912,  Executive  Order  directing  Attorney  General  to 
take  charge  of  case  received.  T>ecember  2,  1912,  plead  guilty,  finwl 
J150.00  and  |25.00  costs  in  default  of  payment  60  days  in  county  jail. 
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In  lieu  ot  jail  sentence  placed  on  probation  for  period  of  one  year  pro- 
vided tbat  he  did  not  engage  in  liquor  traffic. 

The  People  of  the  State  of  Michigan  vs.  James  Scully.  Livingston 
Circuit.  July  12,  1912,  Executive  order  directing  Attorney  General 
to  take  charge  of  case  received.  December  2,  l'J12,  plead  guilty,  fined 
flSO.UO,  in  default  of  payment  60  days  in  county  jail.  In  lieu  of  jail 
sentence  placed  on  probation  for  one  year  provided  that  he  does  not 
engage  in  liquor  traffic. 

Henry  M.  Zinuuerman,  Commissioner  of  Banking  vs.  Farmers'  & 
Merchants'  State  Bank  of  Parma,  Michigan,  et  al.  Jackson  Circuit,  in 
chancery.  Bill  for  appointment  of  receiver,  etc.  Seymour  H.  Godfrey 
appointed  receiver  September  8,  1908.  October  22,  1912.  decree  entered 
allowing  claim  of  the  People's  National  Bank  at  f3,000.  November  30th, 
1912,  petition  for  leave  and  order  to  pay  dividend.    Receiver  discharged. 

CHANCERY  CASES  PENDINO-Circult  Cottrts  and  Snperlor  Court. 

People  of  the  State  of  Michigan,  ex  rel,,  John  E.  Bird,  Attorney  Gen- 
eral vs.  Independent  Order  of  the  Red  Cross.  Wayne  Circuit,  in  chan- 
cerv.  Proceedings  for  appointment  of  receiver.  Henry  J.  EikbofC  ap- 
iminted  April  5,  1905. 

John  E.  Bird,  Attorney  General,  ex  rel..  Village  of  Clinton,  Township 
of  Mougaugon  (Orosse  Isle)  and  The  Sibley  Quarry  Company  (a  cor- 
poration) vs.  City  of  Wyandotte.     Wayne  Circuit,  in  chancerj'. 

In  re  petition  of  the  Auditor  General  for  the  sale  of  certain  lands 
for  the  taxes  of  1893-4-5-6-7-8-9,  1901-2.  L.  D.  Closser  vs.  Auditor 
General.     Alpena  Circuit,  in  chancery. 

Herman  L.  Swift,  sole  trustee  for  the  Buelah  Land  Farm  for  Boys 
vs.  William  H.  Caldwell,  J.  W.  Caldwell  and  James  B.  Bradley,  Audi- 
tor General.    Charlevoix  Circuit,  in  chancery. 

The  Triangle  I,and  Company,  a  corporation  vs.  John  Hawley,  James 
B.  Bradley,  Auditor  General,  defendant  to  crossbill  of  defendant  John 
Hawley.    Bill  to  quiet  title.   Ontonagon  Circuit,  in  chancery. 

John  E.  Bird,  Attorney  General,  ex  rel.  B.  Harriot  Boydell  vs.  Boy- 
dell  Bros.  White  J>ead  &  Color  Works.     Wayne  Circuit,  in  chancery. 

Charles  K.  Henry  vs.  Geoi^  Btovel  ei  al..  James  B.  Bradley,  et  al.. 
Alpena  Circuit,  in  chancery. 

Henry  M,  Zimmerman,  Commissioner  of  Banking  vs.  United  Home 
Protectors  Fralemity.  St.  Clair  Circuit,  in  chancery.  Bill  for  appoint- 
ment of  receiver,  Horace  G.  Snover,  of  Port  Huron,  appointed  receiver 
March  31,  1908.  Liquidation  proceedings.  Four  dividends  of  10%  each 
have  been  paid.    Most  of  the  minor  litigation  has  been  disposed  of.        ■ 
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The  Grand  Tmnk  Railway  Company  vs.  Cassius  L.  Glasgow,  George 
W.  DickiiiHOD  and  James  Scully,  constituting  the  Michigan  Railroad 
Commission  and  the  Detroit  United  Railway  Company.  Wayne  Cir- 
cuit, in  chancery.  (Action  to  secure  reversal  of  a  certain  order  in  re 
Sweers  and  Prefrock,  et  al.  vs.  G.  T.  Ry  Co.) 

John  E.  Bird,  Attorney  General  ex  rel.  People  of  the  State  of  Michi- 
gan VR.  The  Continental  Sugar  Company,  a  corporation.  Lenawee  Cir- 
cuit, in  chancery.  October  18,  1912,  stipulation  signed  by  Roger  I. 
Wykea,  Attorney  General  and  John  A.  Riley,  Bolicitor  for  respondent, 
to  continue  temporary  injunction  in  force. 

Pere  Marquette  Railroad  Company,  a  corporation,  vs.  Michigan  Rail- 
road Commission  and  Michigan  United  Railways  Co,  Wayne  Circuit,  in 
chancery. 

S,  Hanis  Embury  vs.  Lodema  O.  Goodenough,  Emery  D.  Weimer 
and  Oramel  B.  Paller,  Auditor  General.     Allegan  Circuit,  in  chancery. 

Manistee  &  Luther  Railroad  Company  vs.  Michigan  Railroad  Com- 
mission.    Manistee  Circuit,  in   chancery. 

iBabelle  Lincoln,  Horatio  Ferguson  and  William  Kavanaugh  vs. 
Charles  H.  Pierce,  State  Came,  Pish  and  Forestry  Warden,  and  Robert 
E.  Ellsworth,  Deputy  State  Game,  Fish  and  Forestry  Warden,  et  al. 
Alpena  Circuit,  in  chancerj.     Bill  for  injunction. 

The  Grand  Rapids  &  Indiana  Railway  Company  vs.  The  Michigan 
Railroad  Commission.     Kent  Circuit,  in  chancery.     No.  16220. 

Michigan  Central  Railroad  Company  and  others  vs.  Michigan  Bail- 
road  Commission.     Wayne  Circuit,  in,  chancery.     No.  36364. 

Tbe  Pontiac,  Oxford  &  Northern  Railroad  Co.  vs.  Michigan  Railroad 
Conunission.     Ingham  Circuit,  in  chancery.     (In   re  passenger  rates). 

The  Oneida  iJind  Company  vs.  Oramel  B.  Fuller,  Auditor  General. 
Ontonagon  Circuit,  in  chancery. 

John  W.  McGinn,  vs.  A,  L.  Algate,  et  al.  Cheboygan  Circuit,  in 
chancery.  (In  re  Cheboygan  Indians'  lands).  See  also  United  States 
Ttt,  John  McGinn,  et  al. 

John  M.  Longyear,  et  al.,  vs.  Charles  C.  Hopkins,  and  Oramel  B. 
Fuller,  Auditor  General,  Gogebic  Circuit,  in  chancer^-. 

Grand  Rapids  &  Indiana  Railway  Company  vs.  Michigan  Railroad 
Commission.  Knlamazoo  Circuit,  in  chancery.  (In  re  crossing  in  Kala- 
mazoo). 

In  re  petition  of  the  Commissioner  of  Insurance  for  appointment  of 
a  Receiver  for  Citizens'  Mutual  Fire  Insnrance  Company  of  Charle- 
voix,  Emmet  and   Cheboygan   counties.     Emmet   Circuit,    in   chancerj-. 
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Frank  X,  Voorheis,  of  Harbor  Springs,  uppoint«d  and  trust  accepted. 
June  22,  1911. 

C.  C.  Douglas  Company  and  Sheldon  estates  Company,  vs.  Millard  D. 
Olds,  William  H.  Loucks  and  O.  B.  Fuller,  Auditor  General.  Circuit 
Court,  Baraga  County,  in  chancery. 

Detroit  &  Mackinaw  Railway  Company  vs.  Michigan  Railroad  Com- 
mission and  Churchill  Lumber  Company.  Circuit  Court  for  Wayne 
County  in  chancery. 

Joseph  E.  Munhall  vs.  O.  B.  Fuller,  Auditor  General,  et  al.  Circuit 
Court,  Iron  County,  in  chancery. 

Detroit  &  Itlackinac  Railway  vs.  Michigan  Railroad  Commission  and 
Fletcher  Paper  Company.     Circuit  Court,  Wayne  County,  in  chancery. 

Franz.  C.  Kuhn,  Attomej-  General,  ex  rel.  Lee  Woodward,  et  al., 
complainant,  vs.  City  of  Owosso  and  Common  Council.  Circuit  Court, 
Ingham  County,  in  chancery. 

C.  A.  Palmer.  Commissioner  of  Insurance  vs.  International  Congress 
Insurance  Company.     Circuit  Court,  Wayne  County,  in  chancerj'. 

Huron  Land  Company,  Limited,  vs.  Michigan  I.iand  and  Title  Com- 
pany, et  al.,  and  O.  B.  Fuller,  Auditor  General.  Circuit  Court,  Presque 
Isle,  in  chancery. 

The  People  of  the  State  of  Michigan,  ex  rel.  Franz  C.  Kuhn,  Attorney 
General,  vs.  City  of  Grand  Rapids  and  Herald  Publishing  Company. 
Superior  Court  of  Grand  Rapids,  in  chancery. 

C,  A.  Palmer,  Commissioner  of  Insurance  vs.  Modem  Circle.  Cir- 
cuit Court,  Kent  County,  in  chancery. 

William  L.  Jones  vs.  Michigan  Railroad  Commission.  Bill  for  In- 
junction, Cass  Circuit,  in  chancei?".  August  23,  1912,  answer  of  de- 
fendant Cass  Telephone  Company  received. 

John  F.  Arnold  vs.  Emeline  Arnold.  Genesee  Circuit,  in  chancery. 
Bill  to  set  aside  marriage  and  deeds  of  property.  Defendant  an  in- 
sane inmate  of  Pontiac  Hospital. 

Vermontville  Farmers'  Independent  Telephone  Company.  Eaton 
County,  in  chancery.  April  15,  1913,  copy  of  transcript  of  testimony 
mailed  to  county  clerk. 

Newport  Mining  Company  vs.  City  of  Ironwood.  Taxation.  Septem- 
ber 25,  1912,  received  copy  of  depositions. 

People  vs.  Harry  H.  Reed.     Violation  of  the  trading  stamp  law. 

Itrotherton  Iron  Mining  Comi)any,  vs.  Township  of  Wakefield.  Copy 
of  deposition  of  J.  R.  Finlay  received. 
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People  VS.  W.  J.  Moore,  oWDer  of  the  W.  J.  Moore  Telephone  lines, 
rngbam  County,  in  chancerj'.    January  14,  1913,  demurrer  filed. 

People  vs.  Three  Rivers  Telephone  Company.  Ingham  circuit,  in 
ohancerj. 

Home  Telephone  Company  of  Orass  Lake  vs.  Michigan  Railroad  Com- 
miKBion.  Jackson  Circuit,  in  chancer^'.  March  22,  1913,  copy  of  bill 
of  complaint  i-eceived.  April  14,  answer  and  demurrer  mailed  to  John 
Stewart. 

(Jrant  Fellows,  Attorney  General,  ex  rel.,  George  H.  Barber  et  al.  vs. 
Richard  Lindsay  et  al.     Xo.  43460.     Wayne  Circuit  in  chancery. 

Granville  L.  Smith,  et  al.  vs.  Michigan  Railroad  Commission.  Cass 
Circuit  in  chancen.-. 

Grant  Fellows,  Attorney  General,  ex  rel.  Thoma«  S.  McGraw  et  al. 
vs.  Common  Council  of  the  City  of  Detroit,  et  al.  May  17,  lOl3,  bond 
for  costs  received. 

The  People  of  the  State  of  Michigan  vs.  American  Central  Insurance 
Company,  a  foreign  corporation.     Ingham  Circuit,  in  chancery. 

In  the  Matter  of  the  appeal  of  George  A.  Hart,  Mattie  Hart  and 
<iet>rge  A.  Hart  agent,  Pi-om  Fire  Marshal's  Order.  Manistee  Circuit, 
jn   chancery. 

In  the  matter  of  the  ap|>eal  of  Thomas  J.  Ramsdell  and  George  A. 
Hart  from  Fire  Marshal's  order,     Manistee  Circuit,  in  chancery. 

Pontiac,  Oxford  &  Northern  Railroad  Company  et  al,  vs,  Michigan 
Railroad  Commission.     Ingham  Circuit,  in  chancery. 

Pere  Marquette  Railroad  Company  vs.  Michigan  Railroad  Commis- 
sion, et  al.    No.  44095.    Wayne  Circuit,  in  chancery, 

Truman  H.  Newberry  et  al.  vs.  City  of  Detroit,  et  al.  and  O.  B. 
Fuller,  Auditor  General.     Wayne  Circuit,  in  chancery. 

Orange  8.  Mason  et  al.  vs.  Judson  E.  Rice,  Commandant,  E.  B.  Tay- 
lor, Adjutant,  and  Boai-d  of  Managers  of  the  Michigan  Soldiers'  Home, 
Kent  Cirt'uit,  in  chancery.  May  15.  1913.  relief  prayed  for  in  bill  of 
complaint  granted.     Appeal  pending. 
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SCHEDULE  "E". 
Statement  of  procccdingB  for  the  collectjon  of  esoheated  eatatei. 


Statement  of  amoimta  received  tntm  escliejiled  estates   for  tlie  year 
endiQg  June  30,  1913. 

1912. 

Oft.    29.  Estate  of  Jniues  N.  Wright ?3,641.03 

Nov.     1.  Estate  of  Klacv  Bnw 4.12 

Nov.     1.  Estate  of  Offemian  &  Co 4.18 

Kov.     1.  Estate  of  N.  Sawyer .32 

Nov.     I.  Estate  of  E.  Krueger 1.31 

Nov.     1. .  Estate  of  Fred  Hoelm 1.19 

Nov.     1.  Estate  of  Ouatav  Kraase 308.84 

Nov.    9.  Estate  of  E.  O.  Kann  .50 

Nov.     9,  Estate  of  Josephiis  Seequin   1.18 

Kov.  25.  Estate  of  Ann  Baker 12.14 

Nov.  25.  Estate  of  A.  W.  Prasier 3.4B 

Nov.  26.  Estate  of  Milford  Ohichester  13.54 

Nov.  25.  Estate  of  A.  Darkee  3.75 

Nov.  25.  Estate  of  Hoiitz  &  Mesisaney 2.14 

Nov.  25.  Estate  of  Tercv  N.  Morris .75 

Nov.  25.  Estate  of  Mrs,  0.  W.  O'Hara 9.00 

Nov.  25.  Estate  of  James  O'Rile.v 1.30 

1913. 

Feb.     7.  Estate  of  f'urtis  M.  Tuckei- 61.40 

Mar.     5.  Estate  of  John  Delane.v  » 182.61 

Apr.  23.  Estate  of  Jno.  T.  Fitr^gerald   22.05 


ESCHEATED  STATE  CASES  PENDING-Probate  Coarts. 

In  re  Estate  of  Geo.  O.  Palmer,  deceased,  Sfnskegon  (^nunty. 

In  re  Estate  of  L.  Fnller,  deceased,  Wayne  Oonnty. 

In  re  Estate  of  William  Rrandenlmrp;,  deceased.  Kent  Connfy. 

In  re  Estate  of  Olmrles  McOracken,  deceased,  Kent  County. 

In  re  Estate  of  Julia  R,  Morrow,  deceased,  Kent  County. 

In  re  Estate  of  Nancy  W,  Brown,  deceased,  Cass  County, 

In  re  Estate  of  Mary  Washinglon,  deceased,  Inchani  County. 

In  re  Estate  of  William  H.  Welwter,  deceased.  Kent  County. 

In  re  Estate  of  Koss  A.  Griffin,  deceasc<l.  Kent  County. 

In  re  Estate  of  John  North.  suppose<l  dciid.  Missaukee  Connty. 

In  re  Estate  of  En-in  Pe  Reamer,  deceased.  Calhoun  County. 

In  re  Estate  of  Isinh  .Mien,  deceased,  Kent  County. 

In  re  Estate  of  Isaac  Chanman.  deceased.  Kent  County. 

In  re  Estate  of  Caroline  M.  Smith,  <'ecense(l.  Kent  Con^jf^rs^yOoOQlt 

In  re  Estate  of  .Tames  Mullins,  decease<l.  Kent  County.  "^ 
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SCHEDUIE  "F". 


XNUERITANC£  TAX  CASSIS. 


Table  of  cases  disposed  of  in  fiscal  year  endiog  June  30,  1913,  showing 
amounts  collected  throHgh  the  efforts  of  the  Attorney  General. 


..„..,  d^.n,. 

Probale  Court 
Coimtr  of. 

A^unt 

Date. 

iiiii;; 
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InBhim 
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Ingham 

Ingham 
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187  48 
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11 

123  GO 

11 
II 

146  32 

38  22 
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803  26 

Is  I 
■•in 

187  S.'i 

B.  Addle  Donfortl) 

WlUta^'^Bh^'h^ 
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Name  of  decedent. 


Jane  C.  Means . . 


Jane  A.  Tall.. 


Artbur  D.  Havland. , 

Marv  Tale 

Nathan  S.  Boynton , . 

William  DeVos 

Anna  Cameron 

James  L.  Seeley 

Harriet  B.  Robb 

Keglna  Stern 

George  G.  DeWilt... 
George  P.  Cluett 


Maiy  E,  Thomdyke. . 

Eleanors  R.  Bears 

Maria  T.  Brown 

Judltb  B.  Lorinr 

David  W.  CusMne 

Maria  Duiesi 

Edna  M.  Ludlnfcton. . , 
Annie  Crosby 

George  W.  Lanphear, . 


eorge  W. 

artluH. 

Andrew  B.  Agnew 

Mary  L.  WiinainB 

Daniel  Schunner ....... 

wmiamG.  HackstatT... 

William  A.  Spencer 

Addalde  P.  Dickerman . . 

Cotley  CollreU 

Amos  P.  Tapley 

James  C.  Barrett 

Henry  A.  Cleland 

MartbaC.  Hlnman 

Annie  C.  Sterena. .!.!.. 

Samantha  Woolsey 

James  H.  Martin 

James  Ovena 

Thomas  D.  Sealey 


Ingham. , 

Ingham. . 
In^iam.  . 


Ingham.  . 
Ingham. . 


Wayne 

Ingham .... 
Montcalm . . 
Ingham. . . . 

Ingham  . . . . 
Ingham . . . . 
Ingham .... 
Ingham .... 
Ingham .... 

Ingham .  ■ . . 
Ingham .... 
Ingham . . . , 
Ingham . . . . 
Ingham 

Ingham,.,- 
Ingham . . . . 
Ingham .... 


Wayne 

Washtenaw.. 

LIvlngs'tOQ... 


,Google 


ATTORNEY    GENERAL,.  36 

Inheritan«e  Tax  Cases  disposed  of  in  tbe  year  ending  Jane  SO,  1918. 

In  the  following  cases  orders  were  entered  deterniining,  No  Tax. 


LMUeB.  Sraia 

Jennie  K.  Arnold 

SuDuelSloui 

Lewtg  W.  Spaulding 

Cynu  Lathiop 

Alvl&  A.  Maddox 

AnnteM.  Moultoa 

SusaD  A.  DfckemiikD 

Heniy  E.  Mayn&rd 

WilUuDH.  CWa 

Walter  K.  ScoSeld 

MlnetU  F,  BolllBter 

GfnrKe  Llnd« 

NdlleC,  Nichols 

John  H.  Bottenill 

James  H.  Callaehan 

Charles  H.  Soulhworth. . 

Jane  A.  EdEanon 

Cyrus  F.  Bullock 

Cfiarl™  T.  PlercB 

Andrew  C.  WheetwrlctiC. 

Emma  T.  Leonard 

WIUlamM.Youox 

Hamilton  B.  Armstrong. 
Catherine  O.  Packard . . . 

Mary  T.Gordon 

Geone  A.  Strong 

Carolliie  E.  Lacey 

Johanna C.  Jones 

Oakley  Fayerweather , . . 

MalUdaT.  Sbattuck... 
Mary  T.  Jonny 

Frank  C.WhltiS,^'.!;; 
Samuel  Holton 

Peter  Steven 

Lizzie  6.  Bleecker 

Frank  Goodwin 

Francis  A,  Howe 

Gh&rlea  W.  Cook 

Arthur  H.  Hosford 

Emellne  N .  Kenyon . .  ^ . 
Edmund  E.  Truesdale. . 

Rachavl  Sttenteld 

Allan  Macdowell 

Adonlran  Lane 

BatahT.  Wllllston 

Bamantba  N.  Holton. . . 
Catherine  L.  Lowtber. , . 
WlUlam  H.  Brad; 

Luke  Blandlard 

R.  A.  Smith 

Rebecca  B.  Akin 

Edwin  F.  Burleigh 

Evangallne  Phillips 

Josephine  M.  Bsath 

Elizabeth  B.  Taylor 

CharieeP,  Hunl 

Joabua  Hendricks 

WlUlam  A.  MacT 


determination. 


July  11 
July  IL. 
July  36, 


July  36, 
July  3S. 
July"' 


August  30,  1913 
August  20,  1012. 
August  30,  1013 
August  ZO,  leiZ. .    . 
Septembers,  1012. 

September  36,  I013 


September  20,  1013. 
October  17.  1B12. 
October  IT.  1912. 
October  IT,  1912. 


November  14.  1013, 


24. lOlZ.. 

>er  7.  1912 

7,  1912 

Mays.  1913 

November  7,  1912 


Novonber  14,  1913. 

November  14,  1013. 
November  30,  iei2. 
November  29,  1013. 
November  20.  1912. 

November  20,  1912. 
November  29,  1012. 
December  13,  1912. 
December  12.  1012. 
"       13.  1912. 


January  16.  1913.. 
DecemW  12,  1013. 
December  13.  1912. 

January  9.  1913 

Septemtiei  12.  1912. 

January  9.  10 1 


January  16,  1013. 
January  37,  1B13. 
January  26,  1013, 
December  37,  I9i: 
January  36.  1013. 


Ingham. 
Ingham, 
Ingham. 
Ingham, 

Ingham. 
Ingham. 
Ingham. 
Ingham, 
Ingham. 

Ingham, 
Ingham. 
Ingham, 

Ingham. 

Icigham, 
Ingham. 
Ingham. 
Ingham. 
Ingham, 


Ingham. 

Ingham. 
Ingham. 

Ingham. 
Ingham. 

Ingham. 
Ingham. 
Ingham. 
Ingham. 

Ingham. 

Ingham. 
Ingham. 
Ingham. 
Ingham. 
Ingham. 

InghBD]. 

Ingham, 
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Nai^e<ddec«d«i(. 

DMeot 

Probate  Coun 
County  uf . 
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Ingbam. 

SfhS' 
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Id  the  followiD^  cases  the  tax  has  been  determined  but  not  paid. 

TABLE  3. 


Estate  ot. 

County. 

^ft^'.' 

Ingham 

m 

Ingham 

*t 

,.,„ 
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The  following  cases  are  pending  in  Probate  Court  for  Ingham  and 
other  eounties,  June  30,  1913. 


Estate  of. 

Ooun.,. 

iDgbam. 

S; 

Wayne. 

iSS; 

P 

ISL. 

Wayne. 

Inghun  and  Livingston. 

a&c. 
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The  following  cases  bave  been  discontinued  by  stipulation. 

TABLE  5. 


Robert  M^ghen 

Oeoree  F.  HartI 

3araa  J.  Lowrey 

Sarah  A.  Baker 

O,  Joly  DeLotblnlere. . 


Ingham. 
Ingbam. 
Ingham. 


Stipulation  Qled  to  diaconl 
Btlpulatloa  Sled  to  dlscont 
Stipulation  fllBd  to  diaeont 
Stipulation  aied  to  dlsconl 
SilpulatloD  Died  to  diaeont.. 
Stipulation  filed  to  dtacontli 


^loue  procMdin^ . . 
'Inue  proceedings. . 
.louB  proc«di[i«a . . 
;inue  proceed  Inga . . 


lZ-0-12 
12-7-12 


Cases  disposed  of  for  the  year  ending  June  30,  1913.     Appeals  fn>m 
orders  of  Determination. 


Kichard  P.  Smith,  Sanilac  County,  Appeal  from  Probate  Court,  amtiunt 
of  tax  14,431.92.    October  18,  1912. 

Anna  P.  Peabodr,  InKham  County,  appeal  from  Probate  Court,  amount 
of  tax,  t383.B8.    April  4,  1913. 

Total,  )Ht815.50,  collected  for  appeals  from  orders  of  determination. 
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SCHEDUIE  "G". 


Statement  of  i>roceedings  relative  to  insane  persons  confined  in  State 
hospitals  containing:  (a)  Statement  of  money  collected  and  paid  to 
the  Ktate  through  the  efforts  of  Attorney  General,  witli  the  co-operation 
of  medical  superintendents  of  the  various  hospitals,  Auditor  General 
and  judges  of  probate,  as  reimbursement  to  the  State  for  the  support  of 
certain  insane  jiersons  in  State  hospitals,  for  fiscal  year  ending  June 
30.  1!H3.  (b)  Reimbursement  mattei-s  pending.  (c(  Statement  of 
money  collected  and  paid  to  the  State, 

(a)  BE-IMBUBSEHJ^NT  MATTERS  DISPOSED  OP-Probate 
Courts. 

Joiin  J.  Becht.  Kalamazoo  State  Hospital.  Probate  Court,  Kalamazoo 
County.  November  6,  1911,  claim  of  State  $2,640.72  filed  before  Com- 
missioners on  Claims.  Claim  allowed,  order  made  for  payment  of  fl,- 
814.97.     Remainder  of  estate  held  to  defray  burial  and  other  expenses. 

William  H.  Stockdale.  Kalamazoo  State  Hospital.  Probate  Coui-t, 
Allegan  County.  December  14,  1911,  petition  for  reimbursement  filed  in 
Probate  Court  and  citation  issued.  November  27,  1912,  hearing  had 
and  order  made  allowing  claim  of  State  f92.06  in  full.  $46.03  to  l>e 
paid  June  1,  1913,  and  |46.03  to  be  paid  June  1,  1914. 

William  Hanlan.  Pontiac  State  Hospital.  Probate  Court,  Monroe 
County.  December  18,  1911,  statement  of  claim  filed  with  Commission- 
ers on  Claims.  Claim  allowed  by  Commissioners  and  agreement  made 
with  Auditor  General  to  defer  payment  until  later  date.  May  21,  19i;{. 
received  $1,007.72  in  full  payment  of  claim  as  allowed. 

Anna  Sedlack.  Pontiac  State  Hospital.  Probate  Court,  Washtenaw 
County.  December  3ft,  1911,  claim  filed  with  Commissioners  on  Claims. 
March,  1912,  claim  allowed.  February  14,  1913,  final  payment  on  claim 
collected. 

Mr.  Frank  Masser.  Kalamazoo  State  Hospital,  Probate  Court.  St. 
Joseph  County.  Petition  filed  January  27th,  1912.  May  2,  1912,  order 
made  to  pay  State  $700.00,  being  balance  after  paying  county  pro  rata 
share  and  retaining  sufficient  for  burial.  April  17,  1913,  $700.00  collectwl 
from  (leorge  E.  Miller,  guardian. 

Christopher  Ford.  Kalamazoo  State  Hospital.  Probate  Court.  Ber- 
rien County.  Petition  filed  January  2o.  1912.  May  10,  1912,  order  made 
to  pay  Stale  $359,33,  being  State's  pro  rata  share  after  retaining  $7.j.00 
for  burial  expenses.  April  3,  1913,  $3.i7.31  collected  on  above  order 
after  deducting  from  same  $3.90  officers'  fees  for  sening  citation. 

Anna    Baxter.      Traverse    City    Hospital,      Probate    Court,    .\lpeiia 


40  ANNUAL   REPORT,    1913. 

Countj.  Petition  filed  February  6,  1912.  November  27,  1912,  $484.15 
paid.  Auditor  Genera),  same  being  pro  rata  share  of  State's  claim  as 
allo^-cd. 

Sidney  Baker.  Traverse  City  State  Hospital.  Probate  Court,  Oceana 
County.  Claim  of  State  filed  in  CourJ  March  5,  1912,  amounting  to 
*fi74.09.  March  5,  1912,  1500.00  paid  on  claim.  May  21,  1913,  |174.09 
collected  of  guardian,  same  to  balance  amount,  of  claim  as  allowed. 

Ruth  Tompkins.  Home  for  the  Feeble-Minded  &  Epileptic.  Probate 
Court,  Genesee  County.  April  10,  1912,  petition  filed.  April  25,  1912, 
claim  of  State  (435.01  allowed.  Same  paid  to  Auditor  General  May  6, 
1913,  statement  of  account  to  March  31,  19l3,  sent  to  probate  court. 
May  28,  1913,  received  from  Miles  J,  Vincent,  guardian.  |211.13.  Same 
in  full  to  March  31,  1913.  Balance  of  estate  retained  for  burial  ex- 
peuses,  etc. 

Philip  O'Neal.  Home  for  Feeble-Minded  &  Epileptic.  Probate  Court, 
Branch  County.  Petition  filed  April  10,  1912.  April  19,  1912,  claim 
of  State  allowed  |435.04.  Same  paid.  No  order  made  for  future  pay- 
ments. April  3,  1913,  petition  for  revival  on  claims  filed  in  probate 
court  together  with  sworn  statement  of  claim  of  State  amounting  to 
$41.82,  from  last  payment  to  date  of  death  of  patient.  June  2,  1913, 
received  of  Elizabeth  Warner,  administratrix,  $81.42  ia  full  of  claim 
of  State  as  allowed. 

Marv  Johnson.  Traverse  City  State  Hospital.  Prohate  Court,  Mont- 
calm County.  Petition  filed  April  11,  1912.  Claim  of  State  |1,432.50. 
June  7,  1912,  order  to  pay  State  amount  of  claim.  Amount  of  same 
collected  together  with  $192.27  amount  accruing  since  filing  of  petition 
June  30,  1913. 

Elian  A.  Austin.  Kalamazoo  State  Hospital.  Probate  Court,  Kent 
County.  Petition  filed  June  5,  1912.  Amount  of  State's  claim  $104.81. 
Patient  died  February  11,  1913.    Claim  settled. 

Harriet  S,  Harroun,  Traverse  City  State  Hospital.  Probate  Court, 
Ionia  County.  Petition  filed  July  1,  1912.  August  8,  1912,  order  that 
guardian  pay  State  $1,130.93.  February  6.  1913,  $931.51  paid  on  the 
above  order,  balance  to  he  paid  after  administration  expenses  determined 
and  paid. 

Laura  Welper.  Kalamazoo  State  Hospital.  Claim  presented  to  guar- 
dian W.  F.  Welper,  Portland.  Oregon,  May  6,  1912.  July  13,  1912. 
claim  of  $86.09  paid  to  Dr.  A.  I.  Noble.  Medical  Superintendent,  Kala- 
mazoo State  Hospital. 

.\nna  Nolan.  Pontine  State  Hospital.  Claim  made  against  father 
for  amount  due  under  order  of  court  made  at  the  time  of  commitment. 
Amount  of  claim  $58.00.  July  24.  1912.  $58.00  paid  and  order  entered 
by  court  releasing  the  father  from  further  payment. 

Mary   C.   Jack.     Pontiac   State   Hospital.     Probate   Cojirt,(^'^i*j»e|c 
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County.    Claim  of  State  filed  in  probate  court  April  2,  1912.     July  22, 
1912,  received  fl64.00  on  above  claim. 

Halley  A.  Corwin.  Traverse  City  State  Hospital.  Missaukee  County. 
April  10,  1913,  petition  for  reimbuPBement  filed.  May  18,  1913,  order 
entered  by  Probate  Court  for  payment  of  (18.50  amount  due  and  $12,00 
per  month  from  United  States  pension.  May  25,  1913,  $1S.50  received 
as  per  probate  order. 

Joseph  Johnson.  Ionia  State  Hospital,  Probate  Court,  Wexf(»rd 
County.  March  19, 1913,  petition  for  revival  of  Commissioners  on  Claims 
filed.  April  14,  1913,  commission  revived.  May  7,  1913,  received  f30.ll, 
being  patient's  share  of  mother's  estate. 

Ella  C.  Hausner.  Pontiac  State  Hospital.  Probate  Court,  Wayne 
County.  May  14,  1913,  petition  for  additional  bond  of  guardian  Sled. 
April  21,  1913,  petition  for  reimbursement  filed.  June  10,  1913,  order 
entered  directing  guardian  to  pay  State  $240.00  upon  its  claim.  Future 
reimbursements  to  be  taken  up  later.  Guardian's  bond  increased  to 
$500.00  with  sufBcient  sureties. 

Carolina  A.  Whipple.  Pontiac  State  Hospital.  Probate  Court,  Liv- 
ingston County,  March  13,  1913,  claim  of  State  filed  with  Commis- 
sioners on  Claims.  April  12,  1913,  claim  allowed  by  Commissioners  at 
$1,134.95  being  for  six  years  prior  to  death  of  patient.  May  6,  1913. 
received  of  L.  E.  Howlett,  administrator,  $1,144.85,  same  being  amount 
of  claim  as  corrected  by  agreement. 

Seth  W.  Miner.  Pontiac  State  Hospital.  Probate  Court,  Uvingaton 
County.  Claim  sent  to  A.  R.  Miner,  son  of  patient  amounting  to  $133,63, 
same  being  balance  due  on.  account  of  the  father's  care  and  treatment 
at  hospital.  May  3,  1913,  received  from  A.  B.  Miner,  $133.63  to  balance 
account. 

Mary  Zimmer.  Pontiac  State  Hospital.  Probate  Court.  Huron 
County,  March  24.  1913,  petition  for  r^mbursement  filed.  May  26,  1913, 
order  entered  that  guardian  pay  to  State'|l,310.44  to  apply  on  account. 

Amelia  Burke.  Kalamazoo  State  HospitaJ.  Probate  Court,  Mont- 
calm County.  March  20,  1913,  petition  filed  for  revival  of  Commissioners 
on  Claims.  Commission  revived.  Claim  of  State  later  allowed  $766,82. 
May  14,  1913,  received  from  Fred  A.  Gleason,  administrator  Charles 
Burke  estate  $796.85  for  account  of  Amelia  Bui^  to  date. 

Elizabeth  Fiiwock.  Traverse  City  State  Hospital.  Probate  Court, 
Sanilac  County.  April  3,  1912,  order  for  reimbursement  ^tered.  May 
12.  1913,  $89.67  collected  from  Fred  H.  Fiiwock,  son  of  patient,  same  to 
apply  on  order  made. 
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(b)  BE-IMBUBSEMBNT  MATTERS  PENDING. 

John  DeMay.  KalamaKoo  State  Hospital.  Probate  Court.  Kpiit 
County.  Petition  filed  February  10,  1910.  This  matter  ia  i>en«liu}; 
settlement  of  guardian's  account. 

Robert  McNeal.  Kalamazoo  State  Hospital.  Probate  Court,  Kent 
CouDty.  Petition  filed  Febniarj-  11,  1911.  Pending  settlement  of  ad- 
ministrator's account. 

Martin  H.  Peterson.  Traverse  City  Hospital.  Probate  Court,  Mont- 
calm County.  Petition  filed  June  5,  1911.  Pending  settlement  of  ad- 
min istraf  or' a  account. 

Geoi^e  Sauer.  Pontiac  State  Hoapital.  Probate  <'onvt,  Wayne 
County.  Petition  for  amount  expended  since  July  1,  1911,  to  end  of 
December,  1911,  quarter,  filed  March  20,  1912.  Open  Jiocount,  payiuenis 
being  continued. 

Moses  DuBrey.  Kalamazoo  State  Hospital.  I'robate  Court,  Kent 
County.  Petition  filed  April  11,  1911.  Matter  pwiding  settlement  of 
administrator's  account. 

Charles  Williams.  Kalamazoo  State  Hospital.  Probate  Court,  Kent 
County.  Petition  filed  October  27,  1911.  P«iding  settlement  of  ad- 
mini  stratoi-'s  account. 

Francis  L.  Curtis.  Pontiac  State  Hospital.  Probate  Court,  Oakland 
County.  Petition  filed  December  IS,  1911.  Nothing  paid  as  per  order. 
Pending. 

Herbert  Masser.  Kalamazoo  State  Hospital.  Probate  Court,  St. 
Joseph  County.  Petition  filed  January  27,  1912.  Augiist  13,  1912, 
order  entered  tbat  guardian,  George  E.  Miller,  pay  to  the  State  of  Mich- 
igan fl03.fi8.    Amount  not  yet  paid.    Case  pending  against  guardian. 

Theresa  McCarthy.  Traverse  Citv  State  Hospital.  Probate  roint. 
Wayne   County.     Petition  filed   March  1,  1912. 

James  A.  Nolin.  Kalamazoo  State  Hospital.  Probate  Court,  Jack- 
son County.  Petition  file<l  Jan.  2").  1912.  February  17,  1912,  guardian 
appointed.    Pending. 

Mary  Aheam.  Pontiac  State  Hospital.  Probate  Court;,  Hnron  County. 
Petition  filed  February  7,  1912.    Pending, 

Biehard  Spaeth.  Pontiac  Stale  Hospital.  Probate  Court,  Wjiyiu' 
County.     Petition   filed  February  7.  1912.     Pending. 

Thomas  W.  Manning.  Home  for  Feeble-minded  &  Epileptic.  Proli.iii' 
r.iurt.  Hillsdale  Countv.     Petition  filed  March  8,  1912.    Pwiding,  ■ 
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Richard  Silas.  Kalamazoo  State  Hospital.  Probate  Court,  Allegan 
CoTinfy.     Claim   filed   with    Probate   Court   April    11,    1912.     Pending, 

Thomas  J.  Holliday.  Home  for  Peeble-Minded  &  Epileptic.  Probate 
Court,  Grand  Traverse  County.    Petition  filed  April  22,  1912.     Pending. 

Matilda  Gleflson.  Kalamazoo  State  Hospital.  Probate  Court.  Van 
Buren  County.  Claim  filed  with  probate  court  May  22,  1912.  Pend- 
ing settlement  of  estate. 

John  North.  Kalamazoo  State  Honpital.  Probate  Court,  St.  Joseph 
County.  Petition  filed  June  1!).  1312.  Pending  determination  legal 
residence  of  patient. 

Arthur  B.  Clark.  Home  for  Feeble-Minded  &  Epileptic.  Probate 
Court,  Eaton  County.  Petition  for  reimbursement  filed  August  8,  1912. 
Claim  contested  by  Mary  F.  Clark,  mother  of  patient.  Matter  appealed 
to  the  Probate  Court  of  Eaton  County.  Case  heard  before  Hon.  Guy 
M,  Chester,  Circuit  Judge.     Decision  of  court  pending. 

Emma  Courtright.  Psychopathic  Hospital,  Ann  Arbor.  January  7, 
1913.  claim  of  state  amounting  to  fl02.14  presented  to  sureties  on  bond. 
April  12,  liH.'t.  demand  made  on  sureties  for  immediate  settlemnit.  In- 
stitution of  proceedings  for  collection  on  bond  suspended  until  one  of 
sureties  return  to  State. 

Addie  Burgess.  Pontiac  State  Hospital.  Probate  Court.  St.  Clair 
County.  October  16,  1912,  claim  of  State  amounting  to  fl44.51  filed 
with  Probate  Court.    Pending. 

Henry  B.  Swart.  Kalamazoo  State  Hospital.  Probate  Court  Mont- 
calm County.  September  13.  1910,  claim  of  State  filed.  Claim  allowed 
but  nothing  to.  be  paid  until  after  death  of  widow.    Pending. 

David  B.  Mathias.  Kalamazoo  State  Hospital.  Probate  Court,  I.*nii- 
wee  County.  March  14.  1913,  petition  for  reimbursement  filed.  April 
14,  1913,  bearing  on  petition  for  adjournment  adjourned  60  days  from 
date.  June  16,  1913,  claim  allowed.  Pending  sale  of  real  estate  to  pav 
debts. 

James  F.  O'Donald.  Pontiac  State  Hospital.  Probate  Court.  St. 
Olnir  C-ounty.  April  12.  1913,  petition  filed  for  reimbursement.  May 
12,  1913,  order  entered  that  guardian  pay  to  State  amount  of  claim 
and  reimburse  for  future  expenses.  Payment  of  amount  ordered  by 
court  pending. 

John  D.  I>eiby.  Kalamazoo  Slate  Hospital,  Probate  Court,  Kent 
County.  April,  1911.  petition  for  reimbursemMit  filed.  May  5.  1911. 
order  issued  to  pay  State  |75.00  and  $10.00  per  month.  June  1,  pjiid 
to  State  Treasurer  as  ordered.  June  20,  paid  f3n.O0  on  order.  Piiy- 
ments  suspended  for  cause  unknown.     Matter  being  investigated. 

Joseph  Sraitrie,    Traverse  City  State  Hospital.    Probate  Court,  Wet- 
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ford  County,  March  18,  1913,  petition  and  statement  of  account  swit 
to  prosecuting  attorney  of  Wexford  County  to  be  filed.  Matter  pending 
an  investigation  as  to  l^al  residence. 

Elizabeth  Wolf.  Pontiac  State  Hospital,  Probate  Court,  Wayne 
Connty.  October  14,  1910,  order  entered  for  husband  to  pay  (2.00  per 
week  to  State  for  snpport  of  wife  at  hospital.  April  5,  1913,  demand 
made  by  prosecntinp  attorney  upon  direction  of  Attorney  General  for 
payment  of  amount  due  |150.00.  April  29,  1913,  prosecnting  attorney  re- 
ports husband  not  able  to  meet  payments  and  reporting  that  there  are 
minor  children  to  support.  Payments  suspended  until  children  are  self- 
supporting  or  until  further  order  of  court. 

Jeabbette  Vtraberg.  Kalamazoo  State  Hospital.  Probate  Court,  Alle- 
gan County.  March  13,  1913,  claim  of  State  filed.  June  10,  1913, 
hearing  on  claims.  June  10,  1913,  claim  of  State  allowed  |1,102.5T. 
Payment  pending. 
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}  STATEMENT  OF  MONEY  COLLECTED  AND  PAID  TO  THE 
STATE. 
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SCHEDULE  "H". 


Statement  of  aasnmpsit,  ejectment,  petition  to  vacate  plats,  trespan  on 
the  case,  trover  and  miscellaneoas  cases. 


ASSUMPSIT  CASES  PENDING-Sopreme  Court. 

The  People  of  the  State  of  Midiigan  vs.  Qaincy  Mining  Company.  No. 
25419.     January  29,   1913,  argued  and  snbmitted. 

ASSUMPSIT  CASES  DISPOSED  OF-Circnlt  Coarti. 

The  People  of  the  State  of  Michigan  vs.  Quincy  Mining  Company. 
No.  55897.  October  26,  1912,  judgment  entered  for  plaintiff.  Damages 
$105.00.    No  costs  by  stipulation. 

The  People  of  the  State  of  Michigan  vs.  Boyat  Insurance  Company, 
Ltd.,  a  foreign  corporation.  Judgment  rendered  March  1,  1913,  $300,00 
with  cost  of  Huit.    Circuit  Court,  Ingham  County. 

'The  People  of  the  State  of  Michigan  vs.  Liverpool  and  London  and 
Globe  Insurance  Company.  Ltd.,  a  foreign  corporation.  March  1,  1913, 
judgment  rendered,  ifSOO.OO  with  cost  of  suit.  Circuit  Court,  Ingham 
County. 

The  People  of  the  State  of  Michigan,  vs.  Palatine  Insurance  Co.  Ltd., 
a  foreign  corporation.  March  i,  1913,  judgment  rendered,  |300.00  with 
cost  of  suit.    Ingham  Circuit  in  chancery. 

The  People  of  the  State  of  Michigan  vs.  Phoenix  Assurance  Company, 
Ltd..  a  foreign  corporation.  Circuit  Court,  Ingham  County.  March 
1,  1913,  judgment  rendered  $300.00  with  cost  of  suit. 

The  People  of  the  State  of  Michigan  vs.  Svea  Fire  &  Life  Insurance 
Company,  a  foreign  coi-poration.  Circuit  Court,  Ingham  County. 
March  1,  1913,  judgment  rendered  $300.00  ^ilh  cost  of  ^nit. 

The  People  of  the  State  of  Michigan  vs.  United  States  Branch  Swiss 
Re-Insurance  Company,  a  foreign  corporation.  Circuit  Court,  Ingham 
County.     March  1,  1913,  judgment  rendered  $300.00  with  cost  of  suit. 

The  People  of  the  State  of  Michigan  vs.  Scottish  Union  &  National 
CompauT,  a  foreign  corporation.  Circuit  Court  Ingham  Countv.  March 
1,  1913,  judgment  rendered  ?300.00  with  cost  of  suit. 

The  People  of  the  State  of  Michigan  vs.  yorwich  Union  Fire  Insurance 
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Society,  Ltd.,  a   foreign   corporation.     Circuit  Court,   ingham  Countv. 
March  1,  1913,  judgment  rendered  |300.00  with  cost  of  suit. 

The  People  of  the  State  of  Michigan  vs.  Commercial  Union  Asanrance 
Co.,  a  foreign  corporation.  Circuit  Court,  Ingham  County.  March 
1,  1913,  judgment  rendered  |30().00  with  cost  of  suit. 

The  People  of  the  State  of  Michigan  vs.  Sun  Insurance  Office,  a  foreign 
corporation.  Circuit  Court,  Ingham  County,  March  1,  1913,  judgment 
i-endered  |300.00  with  cost  of  suit.         • 

The  People  of  the  State  of  Michigan  vs.  Hamburg-Bremen  Fire  Insur- 
ance Company,  a  foreign  corporation.  Circuit  Court,  Ingham  County. 
March  1,  1913,  judgment  rendered  f300.00  with  cost  of  suit. 

The  People  of  the  State  of  Michigan  vs.  Prussian  National  Insurance 
C-o.,  a  foreign  corporation.  Circuit  Court,  Ingham  County.  March  1st, 
1913,  judgment  rendered  f3((0.00  with  cost  of  suit. 

The  People  of  the  State  of  Michigan  vs.  Union  Fire  Insurance  Co.,  a 
foreign  corporation.  Circuit  Court,  Ingham  County.  March  11,  1913, 
judgment  rendered  $300.09  with  cost  of  suit. 

The  People  of  the  State  of  Michigan  vs.  Phoenix  Fire  Insurance  Co.. 
a  foreign  corporation.  Circuit  Court,  Ingham  County.  March  11,  1913, 
jiidgraent  rendered  f30fl.OO  with  cost  of  suit. 

The  People  of  the  State  of  Michigan  vs.  Aheille  Fire  Insurance  Co., 
a  foreign  corporation.  Circuit  Court,  lugham  Countv,  March  11, 
19I3.  judgment  rendered  |300.00  with  cost  of  suit. 

The  People  of  the  State  of  Michigan  vs.  Northern  Assurance  Company, 
a  foreign  corporation.  Circuit  Court,  lugham  County.  March  1,  1913. 
judgment  rendered  fSOfl.Ofl  with  cost  of  snit. 

The  People  of  the  State  of  Michigan  vs.  Nationale  Fire  Insurance  Co., 
a  foreign  corporation.  Circuit  Court,  Ingham  Countv.  March  11, 
1913.  judgment  rendered  »309.0ft  with  cost  of  suit. 

The  People  of  the  State  of  Michigan  vs.  North  British  &  Mercantile 
Insurauce  Company,  a  foreign  corporation.  Circuit  Court,  Ingham 
County.     Mareh  1,1913.  judgment  rendered  J-^OO.OO  with  cost  of  suit. 

The  People  of  the  State  ()f  Michigan  vs.  Aacliin  &  Munich  Fire  In- 
surance Company,  a  foreign  corporation.  Circuit  Court,  Ingham  County. 
March  24,  1913.  suit  discontinued  with  cost  of  suit. 

The  People  of  the  State  of  Michigan  vs.  Camden  Association,  a  foreign 
corporation.  Circuit  Court,  Ingham  County.  March  1.  1913,  judgment 
rendered  ■with  cost  of  suit. 

The  People  of  the  State  of  Michigan  vs.  Potomac  Insurance  Company, 
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a  foreign  corporatioa.    Circuit  Court,  Ingham  Connty.    April  1,  1913, 
judgment  rendered  f300.(K)  with  cost  of  sait. 

The  People  of  the  State  of  Michigan  VB.  Cologne  Reinsurance  Com- 
pany, a  foreign  corporation.  Circuit  Court,  In^am  County.  March  1, 
1913,  judgment  rendered  f300.00  with  cost  of  suit. 

The  People  of  the  State  of  Michigan  vs.  Assurance  Company  of  Ameri- 
ca, a  foreign  corporation.  Circuit  Court,  Ingham  County.  March  12, 
1913.  judgment  rendered  {300.00  with  cost  of  suit. 

The  People  of  the  State  of  Michigan  tb.  Underwriter  &  American 
Lloyds  in  the  State  of  New  York.  Circuit  Court,  Ingham  County. 
March  22,  1913,  judgment  rendered  f300.00  with  cost  of  suit 


ASSUMPSIT  CASES  PBHDING-Circolt  Conrts. 

The  State  Board  of  Health  vs.  Board  of  Supervisors  of  Genesee 
Connty.    Oenesee  Circnit. 

The  People  of  the  State  of  Michigan  vs.  Charles  Carlson.  Baraga 
Circuit. 

The  People  of  the  State  of  Michigan  vs.  Frederick  Oustavson.  Baraga 
Circuit, 

The  People  of  the  State  of  Michigan  vs.  Sperry  &  Hutchinson  Com- 
pany.   No.  23610. 

The  People  of  the  State  of  Michigan  vs.  Bankers'  Life  Company. 
Ingham  Circuit. 

EJECTMENT  CASES  PENDING-Clrcnlt  Coarts. 

Oharies  B.  Williams  vs.  Auditor  General,  et  al.  and  Gilbert  Olson, 
et  al.     Alpena  Circuit. 

Henry  Platz,  administrator,  estate  of  Fred  Lincoln,  deceased,  vs.  Audi- 
tor General,  et  al.  and  Albert  C.  Beutel,  et  al.    Alpena  Circuit. 

PETITION  TO  VACATE  PLATS  PENDINO-Clrenit  Coarts. 

In  re  petition  of  Ellen  N.  Holmes,  to  vacate  certain  plats.  Wavne 
Circuit,  No.  52825. 

TRESPASS    ON    THE   CASE   PROCEEDINGS   PENDING-Cirontt 

Court. 

Joseph  S,  McDowell,  assignee  of  Edward  Wallerstein  &  Co.,  a  corpora- 
tion, vs.  Otis  Fuller.  Warden  Michigan  Reformatory,  Ionia.  Error  to 
Jackson  Circuit.  Stipulation  flled  continuing  cause  over /June.  Mrm 
1913.  '      ■A'''''^'g'^ 
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TROVER  SUIT  PENDING-Circuit  Court. 

Consolidated  Ckjal  Coinpany  vs.  Board  of  Trusteee  of  tlie  Mieliigau 
Emplojment  Institution  for  tlie  Blind,  Saginaw  Circuit. 

REMOVAL  OF  OFFICERS  PROCEEDINGS-Offlce  of  the  Executive. 

In  the  matter  of  the  removal  of  James  Francis,  Supenisor  of  Jerome 
Township.  Midland  County.  Order  made  l>y  Governor  Osboni  removing 
respondent  October,  1912. 

In  re  charges  against  William  H.  Brown  and  Henr^^  Miltner,  sheriflE 
and  prosecuting  attorney  respectively  of  Missaukee  County. 

In  the  matter  of  the  removal  of  Simon  r>enoniie"  and  James  Kercher, 
road  commissioners  for  the  county  of  Baraga.  Felimary  27.  1913,  ex- 
ecutive orders  of  removal  mailed  to  H.  A,  Brennan,  prosecuting  attorney. 

In  re  removal  of  W.  J.  Haggerson,  Justice  of  the  Peace,  Gogebic 
Coimty.  March.  21.  1913.  orders  and  copy  of  charges  mailed  prosecut- 
ing attorney,  also  copy  mailed  to  Governor. 

PROOEEDINOS  TO  ENFORCE  A  LIEN. 

The  People  of  the  State  of  Michigan  by  Orame!  B,  Fuller  vs.  Traverse 
City.  Leelanau  &  Manistique  Railroad  Company,  et  al.  Ingham  Ooonty, 
in  chancerj.    Febmarj'  5,  1913,  copy  of  rei)lication  filed  in  circuit  court. 
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SCHEDULE  "I". 


statement  allowing  amount  received  from  various  telephone  and  rail- 
road companies,  etc.,  in  delinqu^it  tax^,  and  alao  refundings  on  costs 
of  suits  for  the  year  ending  June  30,  1913. 

]>wd8ton  &  Southeastern  R.  K.  Co f     244.32 

Manistee  &  Grand  Rapids  R.  R.  Co 14,320.35 

Wieconsin  &  Michigan  R.  R.  Co 13.020.72 

New  York  Dispatch  Refrigerator  Lines 34,33 

Pennsvlvania  Gas  Coal   Company 21.86 

West   Moreland  Coal  Co.   43.71 

Algansee  Telephone  Company 22.57 

Alpena  Motual  Benefit  Telephone  Co 1,391.96 

Bainbridge  Telephone  Company  16.63 

Bedford  Telephone  Lines " 66.49 

Blanchard  Telephone  Co 50.00 

Bloomingdale  Telephone  Co 56.44 

Brandt   Home  Telephone  Co 121.14 

Citizens  Telephone  Co.  of  Grand  Rapids  81,411.01 

Citizens  Telephone  Co.  of  Jackson 5,884.55 

Clayton  Telephone  Co 28.22 

Concord  Telephone  Companv  18.57 

George  E.  Fanner   '. 17.73 

Farmers'  MutunI  Telephone  Co 50.00 

Hanover  Telephone  Co 4.43 

F.  E.  Hill   29.32 

Holton  Rnral  Telephone  Co 88.65 

Home  I*ong  Distance  Telephone  Co. 18,41 

Home  Telephone  Co.  of  Monroe 561.96 

Iosco  Comifj  Telephone  C-o 9051 

W.  J.  Lamb 99.59 

Locke  Mutual  Telephone  Co 55.41 

Macomb  Telephone  Co 29.35 

Missaukee  Telephone  Co 150.00 

Munising  Telephone  &  Electric  Co 91.13 

Mutual  Telephone  Co.  of  I^peei-   : 67.48 

North  Branch  Telephone  Co 50.98. 

C^emaw   Telephone   Co 33.86 

Onaway  Telephone  Co 936.26 

Ousted  Switch  Board  Association 19.95 

Peoples'  Mutual  Telephone  Co.  of  I-eroy.  and  White  Oak 33.24 

Roscommon  Telephone  Co 31.03 

Southern  Michigan  Telephone  Co 9,196.86 

Spinks  C^imers  Telephone  Co 35.46 

United   Wireless  Telephone  Co 383.88 

Waldron  Telephone  Co 114.23 


Digitized  ; 
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delinque:nt  tax  cases  pending. 

People  V8.  Three  Rivers  Telephone  Co., 

People  vB.  W.  J.  Moope, 

People  v6.  Traverse  City,  Leelanau  and  ManiBtiqne  R.  R.  Company. 

EBFONDINQS. 

September   24,   1912,   refunding   in    Duliith,   South    Shore   & 

Atlantic  Bate  Case   |1«0.00 

January  2,   1913,  refunding  iit   caseR   of  Detroit   notaries — 

before  Gov.   Osbom    0C.80 

March  31,  1913,  refunding  unused  balance  in  sundry-  insurance 
cases.     Ingham  Circuit  Court    3.0(1 

1199.80 
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SCHEDUIE  "J". 


statement  of  atooant  of  fees  received  ftom  the  Attorney  General 
far  approving  articles  of  association  of  Insurance  Com- 
panies, etc.,  for  the  year  ending  Jane  30, 1913. 


Jiilv  22,  1912.  (AmeDdmentH  to  articles  of  association  of  the 
Mutual  Fire  Insurance  Society  of  the  Michigan  Conference  of 
the  Evangelical  Association,  Ltd.) |5.00 

August  1,  1912,  (Approving  articles  of  incorporation  of  the 
Mason  County  Farmers'  Mutual  Fire  Insurance  Company, 
Ltd.)    5.00 

October  28,  1912.     {Approving  articles  of  association  of  the 

Farmers'  Mutual  Fire  Insurance  Co.  of  Calhoun  County) 5.00 

Deconber  14,  1912.  (Amendment  to  articles  of  association  of 
the  Fanners'  Mutual  Fire  Association  Co.  of  I^apeer) 5,00 

January  16,  1913.  (Amendment  to  charter  of  Shiawassee  Mu- 
tual Pire  Insurance  Co.) 5,00 

January  29,  1913.  (Amendment  to  articles  of  association  of 
the  Patrons'  Mutual  Fire  Insurance  Company,  Ltd.,  of  Genesee 
and  Shiawassee  counties) 5,0ft 

.\pril  11,  1913.     (Amendment  to  articles  of  association  of  the 
Farmers'     Mutual     Fire    Insurance    Company    of    Calhoun         5.00 
Connty)    5.00 

February  11.  1013.  (Amendment  to  articles  of  association  of 
the  United  States  Health  &  Accident  Insurance  Company, 
Saginaw)    5.00 

February  13,  1913.  (Approving  amendments  to  articles  of  as- 
sociation of  the  Fanners'  Mutual  Lightning  Protected  Fire 
Insurance   Company,  of   Michigan,    Ltd.) 5.00 

Fehrtlar;>'  14.  1913.  (Approving  articles  of  association  of  Farm- 
ers' Mutual  Lightning  Protected  Fire  Insurance  Company  of 
Muskegon  and  Oceana  and  Newaygo  Counties ."i.Oft 

.\pri]  2.  1913,  (Approving  articles  of  Association  of  the  Mich- 
igan Threshermens'  Muiunl  Insurance  .-Association  of  Ionia. 
Michigan)   5.00 
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April    15,    1913.      (Apppoviiig   articles   of   Association   of   the 
Orange  Mutual  Fire  Insurance  Company  of  Lansing,  Mich.) 

June  5,  1913.      (Approving  articles  of  Association  of  the  Liv- 
ingston County  Mutual  Insurance  Company) 


Total   165.00 


SCHEDULE  "K". 


BammaTy  statement,  covering  approxlmatelr  all  amonnts  collected 

and  paid  to  the  State  ot  Mlchlsan,  throngta  tbe  Attorney 

General,  durlns  the  fiscal  year  ending  June  30t  lOlS. 


Escheated  Estates  (Sch.  "E") »4,274.Sn 

Inheritance  Tax  (Sch.  "F")' 38.094.31 

Insane,  reimbursement  for  support   (Sch.  ''(.i")    30,585.78 

Recovered   in   suits   against   sundn'    Insurance  Companies 

(Sch.  "H")    6,600.00 

Amount    received   from  various  telephone.   Railroad   Com- 
panies, etc.  in  Delinquent  Taxes  (Sch  "I") 131,909.15 

Refunding  on  costs  of  suits  (Sch.  "I")   199.80 

Insurance  approval  fees   (Sch.  "J") 65.00 

Total    1211.728.84 
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SCHEDITLE  "L". 


Official  Opinions  of  the  Attorney  General. 


S<'HOOL  LAW.     Coiinty  school  coramissioner  not  eii^ble  to  office-  of 
trustee.    Offices  incompatible. 

July  3,  1912. 
Mr.  W.  H.  Richards,  Bellair«,  Michigan : 

Dear  Sir — I  have  your  letter  of  the  2nd  inst.,  in  which  you  ask 
whether  a  person  holding  the  office  of  township  treasurer  is  eligible  as 
a  school  trustee,  and  also  whether  the  county  school  commissioner 
would  be  eligible  as  school  trustee. 

In  reply  thereto  will  state  that  it  has  been  my  ruling  that  the  same 
person  cauBot  at  the  same  time  hold  the  office  of  township  treasurer  and 
school  trustee  in  a  primary  or  graded  school  district  witliin  the  juris- 
diction of  a  township.  The  township  treasurer  would  be  eligible  as  a 
school  trustee,  but  could  uot  hold  the  two  offices  nt  the  same  time.  By 
accepting  the  latter  office  he  would  be  deemed  to  have  vacated  the  firat 

In  regard  to  the  County  School  Commissioner,  it  is  my  opinion  that 
his  position  is  incompatible  with  holding  any  office  on  the  district  school 
board.  His  general-  duties  are  found  in  act  147,  Public  Acts  of  1891,  as 
amended  at  various  times.  See  sections  179  to  190  of  the  Pamphlet 
General  School  Laws  of  1911.  It  is  my  opinion  that  it  would  be  clearly 
against  public  policy  for  a  county  school  commissioner  to  accept  an  office 
on  a  district  school  board  while  still  being  commissioner. 
RespectfuIIv  vours. 

PEANZ  C.  KUHN. 

P-g-o.  Attorney  General. 

VILLAGES.     BONDED  INDEBTEDNESS.    I^mit  governed  by  section 
2873,  Compiled  Laws. 

July  3,  1912. 
Mr.  H.  C.  Wales,  Village  Clerk,  Elkton,  Michigan: 

Dear  Sir — I  have  your  communication  of  the  29th  ultimo,  in  which 
you  etate,  "Our  village  has  an  assessed  valuation  of  |Ul,94fl,  and  bonded 
indebtedness  of  ^6,000  for  water  plant.  Can  the  village  bond  for  an- 
other 16,000  for  an  electric  lighting  plant?" 

In  reply  thereto  will  state  that  if  your  question  is  directed  to  the  in- 
quiry as  to  whether  the  village  has  authoritv  to  bond  for  an  electric 
light  plant,  your  attention  is  called  to  sections  2901  to  2909.  Compiled 
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Iaws  of  1897,  bearing  on  this  propoaition.  If  your  inquiry  relatee 
merely  to  tbe  amount  of  bonded  indebtedness  which  your  village  can 
assume.  I  am  of  the  opinion  after  examining  the  law  that  if  the  pro- 
posed bonds  tor  electric  light  plant  would  not  compel  taxiug  the  vil- 
lage in  excess  of  the  amount  authorized  in  section  2873,  Compiled  Jjaws 
of  1897,  the  village  would  not  be  exceediDg  the  state  law  in  bonding  for  , 
this  additional  amount.     - 

Very  respectfully  yours, 

FRANZ  C.  KUHN. 
P-g-o.  Attorney  General, 


WOMEN  SUFFRAGE.     Evei^v  inhabitant  of  this  State  being  a  citizen 
of  the  United  States  shall  be  an  elector  entitled  to  vote. 


Mr.  W.  W.  Powell,  406  Press  Bldg.,  Kalamazoo,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  July  1st,  in  which  you  call 
attention  to  the  language  of  the  proposed  amendment  to  the  Constitu- 
tion giving  women  the  right  to  vote,  and  in  which  you  ask  what  women 
will  be  excluded  from  the  franchise  under  the  proposed  amendment. 

In  reply  thereto,  permit  me  to  call  your  attention  to  the  first  clause 
of  the  proposed  amendment,  which  provides  that.  "Every  inJlahttant  of 
this  state  Iteing  a  citizen  of  the  United  States  shall  be  an  elector  and 
entitled  to  vote." 

Under  this  clause  every  woman  who  is  an  inhabitant  of  this  state  and 
a  citizen  of  the  United  States,  her  citizenship  in  the  United  States  having 
been  acquired  either  by  birth,  naturalisation  or  marriage,  will  be  en- 
titled to  vote,  provided  she  possesses  the  other  necessary  qualifications 
as  to  age  and  residence  in  the  state,  township  or  ward.  The  only  women 
who  would  be  denied  the  franchise  under  the  proposed  amendment  are 
women  of  Indian  descent  who  are  members  of  a  tribe,  and  women  of 
foreign  birth  who  did  not  reside  in  this  state  on  June  24th,  lS3o,  or  on 
■lanuary  1st.  1850,  and  who  are  not  citizens  of  the  Unite*!  States  by 
natnralizatiou  or  mtirriage. 

Respectfnllv  vonrs, 

FRANZ  C.  KUHN. 

W-g-o.  Attorney  General. 


LIQUOR  LAW.  NUMBER  OF  S.\LOONS.  APPLIC.\TIONS  FOR 
LICENSES.  Statement  of  law  relative  to  number  of  saloons  and  np- 
plications  for  licensee  in  the  city  of  Marqnette. 

Jnly  3,  1912. 

Mr.  Oeorge  V.  Brown,  City  .\ttoniey,  Marquette,  Michignn : 

Dear  Sir— You  have  requested  further  information  concerning  the  in- 
terpretation of  the  general  liquor  law  as  applied  to  the  sitnation  in  ihe 
City  of  Marquette.  It  ap(>ears  from  your  statement  that  in  .\nril. 
1909,  there  were  47  saloons  in  business  in  that  city  and  commencing  with 
the  applications  for  licenses  for  the  year  1910  and  1911,  there  have  l)oen 
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17  who  for  one  reaBOD  or  another  hare  not  made  applications  to  succeed 
themselvee  aB  retail  liquor  dealers,  and  that  six  of  these  surrenders 
were  for  the  following  reasons : 

"1.  The  F.  Bending  Company,  a  corporation,  was  engaged  in  busi- 
ness as  a  retail  liquor  dealer  until  May  1st,  1910,  but  did  not  apply  to 
succeed  itself  for  the  reason  that  it  was  advised  that  the  Wamer-Cramp- 
ton  law  prohibited  a  corporation  from  engaging  in  the  retail  liquor 
business. 

"2.  Mary  J,  HoUister,  a-  woman,  was  a  retail  liquor  dealer  until  May 
Ist,  1910.  but  did  not  make  application  to  succeed  herself  because  the 
Wamer-Crampton  law  prohibits  a  woman  from  engaging  in  said  buei- 
nees. 

"3.  Jeff  Morin,  who  was  not  a  citizen  of  the  United  States,  was  en- 
.  gaged  as  a  retail  liquor  dealer  until  May  1st.  lUlO,  but  made  no  appli- 
cation to  succeed  himself  for  the  reason  that  the  Wamer-Crampton  law 
prohibits  persons  not  citizens  from  engaging  in  said  business. 

"4.  John  Y.  Lustila,  who  had  formerly  t^en  a  prison  convict,  was  in 
the  business  as  a  retail  liquor  dealer  until  May  1st,  1910,  but  did  not 
apply  to  succeed  himself  for  the  reason  that  the  Wamer-Crampton  law 
prohibits  an  ex-convict  from  engaging  in  said  business. 

"5.  John  H.  McMillan  was  engaged  in  business  as  a  retail  liquor 
dealer  until  sometime  during  the  license  year  of  1911  and  1912,  when  he 
died. 

"6.  Dan  Sullivan  was  engaged  in  business  as  a  retail  liquor  dealer 
until  sometime  during  the  license  year  of  1911  and  1912,  wben  he  died." 

You  request  an  opinion  upon  the  following  questions: 

'■1.  Is  it  a  'voluntary  surrender'  for  a  corporation  to  refrain  from 
making  application  to  succeed  itself  in  the  retail  liquor  business  be- 
ginning May  1st,  1910? 

"2.  Is  it  a  'voluntary  surrender*  for  a  woman  to  refrain  from  making 
application  to  succeed  herself  in  the  retail  liquor  business  beginning 
May  1st,  1910? 

"3.  Is  it  a  'voluntary  sarrender"  for  a  person  not  a  citizen  of  the 
United  States  to  refrain  from  making  application  to  succeed  himself 
in  the  retail  liquor  business  beginning  May  1st,  1910? 

"4.  Is  it  a  'voluntary  surrender*  for  an  ex-convict  to  refrain  from 
making  application  to  succeed  himself  in  the  retail  liquor  business  be- 
ginning May  1st,  1910? 

"5.  Is  it  a  'volunta,ry  surrender*  in  case  a  retail  liquor  dealer  fails 
by  reason  of  his  death  to  make  application  to  succeed  himself  in  the 
business  ?" 

For  reply  to  your  inquiries  I  would  say  that  this  Department  has  held 
as  indicated  in  the  opinion  previously  forwarded  to  you,  that  the  pro- 
visions of  Act  291  of  the  Public  Acts  of  1909  amending  the  general 
liquor  law  and  relating  to  the  voluntarj-  surrender  of  licenses,  do  not 
apply  to  tax  receipts  issued  under  the  law  prior  to  its  amendment  and 
apply  only  to  licenses  issued  under  the  provisions  of  said  Act  291  of 
the  Public  Acts  of  1909,  In  this  view  of  the  statute  it  necessarily  fol- 
lows that  the  failure  of  a  person  engaged  in  the  business  under  the  law- 
prior  to  its  amendment  and  holding  a  tax  receipt,  to  apply  for  a  license 
for  the  year  bef;innlng  May  1st.  1910.  would  not  be  held  to  have  volun- 
tarily surrendered  his  license  within  the  meaning  of  the  act  of  1909. 
In  other  words,  in  determining  the  number  of  saloons  that/maj  law(fHlly 
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be  HcenBed  in  the  miinicipality  for  the  license  year  beginning  May  1st, 
1910,  the  council  would  be  guided  by  the  number  engaged  tn  the  business 
in  the  month  of  April,  1909,  and  no  so-called  surrenders  would  be  taken 
into  consideration.  Thereafter  in  succeeding  license  years  the  number 
of  applicants  that  may  lawfully  be  licensed  is  determined  by  the  num- 
ber of  applicants  in  business  during  the  preceding  year  who  apply  for 
renewal  of  their  licenses.  This  rule  covers  the  first  four  questions  sub- 
mitted, and  in  none  of  these  instances  would  there  be  held  to  be  a 
voluntary  surrender  within  the  meaning  of  the  act  of  1909. 

As  to  whether  or  not  a  voluntary  surrender  occurs  where  a  person 
holding  a  license  dies,  would  say  that  I  am  in  doubt  ns  to  just  what 
rule  the  Court  would  apply  in  cases  of  this  character.  The  Supreme 
Court  has  shown  a  disposition  to  construe  the  law  in  such  a  way  as  to 
reduce  the  number  of  saloons  to  the  statutory  ratio  of  one  to  five  hun- 
dred inhabitants,  and  in  view  of  its  previous  decisions,  I  am  inclined  to 
the  opinion  that  the  death  of  a  licensee  would  be  held  to  be  a  voluntary 
surrender  within  the  meaning  of  the  statute. 

Tours  respectfully. 

FRANZ  C.  KUHN, 

La-k-o.  Attorney   General. 


LIQUOR  I^W.  APPLTOANTS  FOR  LrCENSP:.  The  Common  Coun- 
cil of  the  City  of  Menominee  has  no  authority  to  grant  licenses  to  any 
persons  other  than  those  who  have  made  proper  application  therefor. 

July  3,  1912. 
Mr.  Fred  H.  Haggerson,  Prosecuting  Attorney,  Menominee,  Michigan: 

Dear  Sir— Yonr  letter  of  June  2Sth  received.  You  state  that  there 
were  33  retail  lifjuor  licenses  granted  by  the  city  council  the  first  day 
of  May;  that  there  were  33  applications  for  licenses  and  that  these 
licenses  were  granted  not  entirety  to  those  who  made  application  but 
to  others  as  well,  and  you  ask  whether  or  not  the  council  had  the  right 
to  grant  licenses  to  any  persons  other  than  those  who  made  applica 
tions  for  licenses. 

For  reply  thereto  would  say  that  under  the  provisions  of  the  general 
liquor  law,  as  amended  by  Act  291  of  the  Public  Acts  of  1909,  those 
persons  desiring  licenses  to  engage  in  the  business  of  selling  intoxicat- 
ing liquors  are  required  to  file  applications  therefor  with  the  common 
council.  The  law  makes  it  the  duty  of  the  council  to  act  upon  these 
applications  and  to  select  from  such  applicants  those  to  whom  licenses 
shall  be  issued.  Under  these  provisions  of  the  statute  it  is  our  opinion 
that  the  common  council  would  have  no  authority  to  grant  licenses  to 
any  persons  other  than  those  who  made  applications  therefor  in  con- 
formity with  the  provisions  of  the  statute. 

Yours  respectfully, 

FRANZ  r.KUHN, 

La-k-o.  Attorney   General. 


.yGoogle 
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LIQUOB  LAW.  KRKWING  COMPANY.  SALE  OF  PRODUCT.  A 
brewing  company  has  the  right  to  sell  its  product  in  sealed  trade 
packages,  containing  one-half  dozen  bottles  or  more  under  the  liquor 
law, 

July  3,  1912. 

Mr.  Nathan  E,  Bailey,  Prosecuting  Attorney,  Jackson,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  June  26th,  asking  whether 
or  not  a  bren^ng  company  is  authorized  to  sell  its  product  in  case  lots 
of  one-half  dozen  bottles  or  more. 

For  reply  thereto  would  say  that  section  1  of  Act  291  Public  Acts  of 
1909  amending  the  general  liquor  law,  provides  that  there  shall  be 
paid  upon  the  business  of  manufacturing  brewed  or  malt  liquors  for 
sale  a  license  fee  of  |65  per  annum.  The  same  section  further  provides 
that 

"No  person  paying  a  manufactnrer's  license  fee  on  brewed  or 
malt  liquors  under  this  act  shall  be  liable  to  pay  a  wholesale 
dealer's  license  fee  on  the  same," 

Under  these  provisions  of  the  statute  a  manufacturer  of  brewed  or 
malt  liquors  may  sell  the  same  at  wholesale  without  paying  an  ad- 
ditional license  fee. 

The  statute  defines  wholestile  dealers  to  mean  and  include  "all  persons 
who  sell  or  offer  for  sale  such  liquors  as  beverages  at  wholesale  in 
original  sealed  trade  packages  and  not  to  he  drunk  on  the  premises." 
This  department  has  held  that  under  this  definition  a  wholesale  dealer 
may  sell  in  any  quantity  provided  the  sale  is  made  in  sealed  trade  pack- 
ages and  the  liqnor  is  not  sold  to  be  dnmk  on  the  premises.  It  is 
therefore  my  opinion  that  if  the  brewing  company  sells  its  product  in 
sealed  trade  packages  containing  one-half  dozen  bottles  or  more,  it  may 
lawfully  do  so  under  the  provisions  of  the  general  liquor  law,  without 
the  payment  of  any  license  fee  in  addition  to  that  required  of  it  as  a 
manufacturer  of  brew^  and  malt  liquors. 

Yours  respectfnilv, 

FRANZ  C.  KUHN. 

Tja-k-o.  Attorney  General. 


VILLAGES.    Taxation   for  curbing  sti-eets  governed  hv  sections   27S.') 
and  2786  Compiled  Laws. 

July  6,  lfll2. 

Hon.  Ari  E.  Woodniff,  Representative,  Wyandotte.  Michigan: 


Dear  Sir — Your  communication  of  the  3rd  inst.  received,  wherein  you' 
ask  for  an  opinion  as  to  whether  the  trustees  of  tlie  village  of  Ford  can 
adopt  an  ordinam^;  to  curb  certain  streets  in  the  village,  and  then 
assess  the  whole  or  a  part  of  the  curbing  on  the  village  at  large. 

In  reply  thereto  will  state  that  this  subject  is  governwl  by  sections 
2785  and  2786.  Compiled  I/aws  of  1897.  to  which  you  are  referred. 
Tours  verv  tnilv. 

FRANZ  C. 'kUHN. 
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SCHOOL  LAW.     Formation  of  new  district.     Township  board  has  au- 
thority to  form.    Controlled  b.v  Act  31.  P.  A.  1909. 

July   10.   1912. 
Mr.  Earl  0,  Michener,  Pi-osecuting  Attorney,  Adrian,  Michigan: 

Dear  Sir — I  have  yonr  communication  of  the  25th  ultimo,  in  which 
you  state, 

"In  the  township  of  Bollin,  I^enawee  County,  there  are  three  con- 
tiguous school  districts,  and  it  is  the  desire  of  certain  residents  of  these 
districts,  that  a  portion  of  the  land  belonging  to  each  district  be  de- 
tached, and  that  a  new  district  be  formed  out  of  the  parts  so  detached. 
A  petition  has  been  presented  to  the  Towii  Board  in  the  Township  of 
Uollin,  asking  that  the  above  land  be  detached  and  a  new  district  formed. 
Question:  Can  the  township  board  detach  the  laud  motioned  in  the 
petition  from  the  various  districts  and  form  a  new  district?  Or  must 
this  matter  be  voted  on  by  the  residents  of  the  districts  affected?" 
You  state  that  vou  have  advised  the  township  board  that  this  mat- 
ter is  controlled  by  section  9  of  Act  31  of  the  Public  Acts  of  1909. 
Your  attention  is  also  called  to  section  464fi,  Compiled  Laws  of  1897. 
as  amended  in  Act  31,  of  1909,  which  provides  as  follows: 

"The  township  board  of  each  township  shall  have  authority  to 
divide  the  township  into  such  number  of  school  districts  as  may 
from  time  to  time  be  necessar}-,  which  districts  it  shall  number, 
and  it  may  r^ulate  and  alter  the  boundaries  of  the  same  as  cir- 
cumstances shall  render  proper;  and  each  district  shall  be  com- 
posed of  contiguous  territory  and  be  in  as  compact  a  form  as 
may  be.  Districts  heretofore  organized  shall  remain  and  have 
the  same  boundaries  as  at  the  time  of  the  passage  of  this  act. 
subject  to  change  hereafter  in  the  discretion  of  the  township 
board." 

T  understand  that  your  inquiry  refers  only  to  an  ungraded  district, 
and  also  that  the  three  districts  referi-ed  to  were  organized  under  the 
general  school  laws,  and  that  the  formation  of  a  fourth  district  carved 
out  of  the  three  districts  will  not  result  in  the  dissolution  of  any  one 
of  the  original  districts.  This  much  being  premised,  it  is  my  opinion 
that  the  matter  of  forming  a  new  district  is  entirely  in  the  hands  of 
the  township  board,  subject  of  course  to  the  restrictions  in  section  4fi46, 
Compiled  Laws  of  1897,  as  amended. 

Verv  respectfnllv  voiirs, 

FRANZ  C,  KUHN. 

P-g-o,  Attorney  General. 
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SOBDOOL     LAW.       SUFFICIENCY     OP     NOTICE     TO     CHANGE 
BOUNDARY.    Governed  by  Act  31,  P.  A.  1909. 


Mr.  Jacob  N.  Kickers,  Supervisor,  Rapid  City,  Michigan: 

Dear  Sir — I  have  your  communication  of  the  29th  ultimo  enclosing  a 
copy  of  notice  given  by  the  tow-nship  clerk  of  a  meeting  of  the  Hoard  of 
School  Inspectors  for  the  purpose  of  changing  the  boundary  lines  be- 
tween certain  sections.  You  desire  to  know  if  this  notice  is  sufficient. 
This  notice  reads  as  follows: 

"A  meeting  of  the  Board  of  School  Inspectors  will  be  held  at  Rapid 
City,  Michigan,  in  Town  Hall  on  Friday,  June  28tb,  1912,  at  10  o'clock 
A.  M.  for  the  purpose  of  changing  the  boundary  lines  between  School 
Districts  Noa.  1.  2  and  7.  and  to  make  such  changes  therein  as  may  be 
deemed  advisable  bv  the  board.  J.  D.  Armstrong,  Clerk.  Dated  Jnne 
15.  1912." 

This  notice  yon  state  was  given  under  section  8  of  Act  31  of  the 
Public  Acts  of  190fl.  which  provides  as  follows: 

"Whenever  the  township  board  Kball  contemplate  an  alteration 
of  the  boundaries  of  a  district,  the  township  clerk  (  "  *  "  ) 
shall  give  at  least  ten  days'  notice  of  the  time  and  place  of  the 
meeting  of  said  board  and  the  alteration  proposed  by  posting  such 
notice  in  three  public  places  in  the  township  or  townships,  one  of 
which  notices  shall  l>e  in  each  of  the  districts  that  may  l>e  affected 
by  such  alteration." 

In  answer  to  your  inquiry'  will  Btate  that  while  it  occurs  to  nie  that 
this  notice  should  l>e  more  specific  as  to  the  proposed  alteration,  the 
oniy  way  in  which  the  matter  can  be  properly  tested  is  by  a  proceeding 
in  a  court  of  competent  jurisdiction. 

Respectfullv  vours, 

FRANZ  C.  KUHX, 
P-go.  Attorney  General. 


SCHOOL  LAW.  TOWNSHIP  UNIT  SYSTEM.  UPPER  PENINSULA. 
Justice  of  peace  not  eligible  to  election  as  member  of  Board  of  Edu- 
cation. Voters  at  annual  school  meeting  to  determine  amount  to  be 
raised  by  tax  for  all  school  purposes. 

July   10.   1912. 
Mr.  George  Stephens.  Secretary.  Board  of  Education,  Newberrv,  Mich- 
igan: 

Dear  Sir — I  have  your  communication  of  the  1st  inst.  In  which  you 
ask: 

"Is  a  justice  of  the  peace  whose  office  commences  on  July  4tb  eligible 
to  election  as  member  of  the  Board  of  Kdncation  for  three  years  at  the 
school  election  on  .Tuly  Sth?  .Mso  should  the  voters  at  the  annual 
school  meeting  determine  the  amount  of  money  to  !«■  raised  Jh-  lax  tor 
all  school  purposes?"  m.rjaoyvLTOOQlC 
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You  Btate  that  you  are  operating  under  act  176  of  the  Public  Acts 
of  1891,  being  the  Tipper  Peninsula  unit  school  aystem  act. 

As  to  your  first  question  will  say  tbat  section  2  of  Act  154.  Public 
Acta  of  1903.  amending  Act  176  of  the  Public  Acts  of  1891,  provides 
in  part  as  follows: 

"The  (inalification  of  voters  and  conditions  of  eligibility  for 
office  holding  shall  be  the  same  as  provided  in  the  general  school 
laws." 

Eligibility  for  offioe  holding  in  unit  township  school  districts  is  pro- 
vided for  in  section  21.  Act  117  of  the  Public  Acts  of  1909.  being  the 
general  act  providing  for  the  orgnnization  of  township  school  districts 
in  the  State  of  Michigan.    This  section  provides  in  part  as  follows: 

"The  several  township  officers  shall  be  ineligible  to  election  as 
membera  of  the  board  of  education  during  the  term  for  which 
they  were  elected,  and  any  votes  oast  for  such  township  officers 
for  members  of  the  board  of  education  shall  be  void." 

It  is  therefore  my  opinion  that  one  who  has  been  elected  and  quali- 
fied as  justice  of  the  peace  is  not  eligible  to  election  as  member  of  the 
board  of  education  in  your  township. 

As  to  your  second  question  will  state  that  section  9  of  Act  176  of 
the  Public  Acts  of  1891,  as  amended  in  Act  154  of  the  Public  Acts  of 
1903,  provides: 

"At  each  annual  school  meeting  held  in  said  township,  the 
qualified  voters  present  sliall  determine  the  amount  of  money  to 
be  raised  by  tax  for  all  school  purposes  for  the  ensuing  year." 

Your  question  should  thei-efore  be  answered  in  the  affirmative. 
Very  respectfullv  vours, 

FR.VNZ  C.  KUHN. 
P-g-o.  Attorney  General. 


DEEDS.  RECORDING  OF.     Should  be  accompanied  by  county  treas- 
urer's certificate. 

July  10.   1912. 

Cross,  Vandernerp.  Foote  &  Ross,  Attorneys  at  Law,  Muskegon,  Mich- 
igan: 

Gentlemen — Your  communications  of  the  2Sfh  and  29th  ult.  duly  re- 
ceived. In  reply  thereto  would  say  that  I  am  informe<l  that  we  have 
no  communication  from  Edward  T>.  Magoon,  County  Treasurer  of  Muske- 
gon County,  direct  to  this  Department,  but  tbat  his  communication 
was  addressed  to  the  Auditor  General  and  reply  made  by  the  Auditor 
General  after  consulting  with  this  Department, 

The  county  treasurer  was  advised  by  the  Auditor  General  that  before 
deeds  were  recorded  each  deed  should  be  accompanied  by  the  county 
treasurer's  rertifirate,  under  section  135  of  the  general  tax  law,  i-egard- 
Iws  of  the  fact  that  the  lands  covered  by  the  deed  mi^t  have  .been 
included  in  a  plat   recently  recorded  and  with  respect  t(t  rthidK!  Brtch 
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certificiite  Uad  been  given  b,v  the  uounl.v  tt-easurer  ehnwiiig  that  uu  tax 
liens  ivei-e  outt-tanding  for  the  five  years  preceding.  After  a  careful 
consideration  of  tlie  mutter,  1  wish  to  advise  you  that  I  concur  in  the 
holding  of  the  Auditor  General,  It  seems  to  me  that  the  case  you  pre- 
sent is  not  governed  b.v  any  of  the  excepted  cases  mentioned  in  the 
statute. 

Respectfully  yours, 

FRANZ  C.  KUHN, 
M-k.  Attorney  General. 


ARMORIES.     CITIES.     Xo  authority  for  the  use  of  armoriea  by  city 

except  as  prescribed  by  the  State  Military  Board. 
STATE  MILITARY  BOARD.     CONTRACT  FOE  ARMORIES.     Board 

has  no  authority  to  enter  into  contract  with  city  granting  latter  ase 

of  armory. 

July  10,  1912. 

Hon.  Dallas  Boudenian,  Attorney  at  Law.  Kalamazoo,   Michigan: 

My  Dear  Mr.  Boudeman — I  have  your  communication  of  June  27th, 
wliich  reads  in  part  as  follows: 

"The  State  of  Jlichigan  has  appropriated  |30,000.00  for  the  building 
of  an  armory  in  this  city.  The  city  has  donated  the  land  to  the  State 
on  which  the  armory  is  to  be  located.  It  is  now  proposed  to  raise  by 
sul^cription  |10,000.00  in  order  to  make  the  armory  large  enough  for 
the  holding  of  conventions.  The  question  involved  is,  who  has  au- 
thoritj'  to  contract  for  the  State  with  the  City  of  Kalamazoo  by  which 
it  may  nse  the  armory  for  convention  or  other  purposes  where  it  re- 
quires large  seating  cjipacity. 

"You  may  have  looked  this  up,  but  if  not,  will  you  kindly  look  it  up 
and  detennlne  what  should  be  done  so  that  the  contract  can  be  made 
so  as  to  guarantee  to  the  city  that  when  it  shall  pay  in  this  |10, 000.00 
it  can  have  some  control  of  the  hall  for  the  purpos«w  above  indicated." 

In  reply  thereto  would  say  I  seriously  question  if  any  state  board 
or  official  has  the  necessary  authority  to  enter  into  any  such  guaranty 
ns  that  referred  to  by  yon.  Armories  are  constructed  and  equipped  by 
the  State  for  the  use  of  the  permanent  organized  militia.  See  section 
01  Act  84  of  the  Public  Arts  of  lOOD. 

The  State  Militarv  Board  is  given  authority  to  accept  land  for  sites 
for  ai-moriee,  the  title  thereto  being  taken  in  the  name  of  the  State  of 
Michigan.     See  section  02  of  the  same  act. 

The  State  Military  Board  is  also  given  power  and  authority  to  re- 
ceive from  counties,  cities,  municipalities  or  other  sources,  donations 
of  lands  or  contributions  of  money  to  aid  in  providing  or  erecting 
armories  which  shall  be  held  as  other  property  for  the  use  of  the  national 
guard  of  the  State.    See  section  60  of  the  same  act. 

Armories  are  not  to  be  used  for  any  purpose  other  than  as  specified 
in  the  military  law,  except  that  "The  Board  of  Control  may  rent  the 
armory  to  outside  parties  for  temporary  purposes  subject  to  regulations 
to  be  prescribed  bv  the  State  Militan-  Board."  Section  72  Act  No.  67 
of  the  Public  -\cts  of  IBll. 

I  am  therefore  inclined  to  believe  that  there  is  no  authority  for  enter- 
9  AiOCH^K- 
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ing  into  a  contract  with  the  City  of  Kalamazoo  in  connection  witb  the 
matter  -whicli  you  surest. 

Very  respectfully, 

FRANZ  C.  KUHN, 
Ij-k-o.  Attorney   General. 


PKIMARY  KLECTFON  LAW.    CUTS.    Candidate  for  office  cannot  use 

cut  of  himself  lOxlS  inches. 
NEWSPAPERS.     Cut  or   picture  of  candidate  larger  than   that   pre^ 

scribed  by  law  cannot  l>e  used  in  newspapers. 
COINS.     Use  of  coins  with  ioKcription  relative  to  candidates  prohibited. 

July   10.   1912. 
Mr.  Elbert  J.  Jenkins,  Big  Rapids,  Michigan: 

Dear  Sir — I  have  your  communication  of  June  29th,  in  which  you  sub- 
mit the  following  questions  arising  under  the  general  primary  election 
law: 

"  (a)  I  am  running  for  nom.  for  office  of  Register  of  Deeds  of  Mecosta 
County  and  am  a  J.  P.  now.  Can  I  put  out  a  large  10x18  in.  cut  of 
myself  to  hang  in  store  windows  with  my  name  under  same  and  only 
other  printing  on  same  besides  name  would  \>e  "at  present  Justice  of 
the  Peace  of  the  City  of  Big  Rapids,"  Nothing  else  or  anything  to 
refer  to  my  race  for  nom.  to  office  of  Register  of  Deeds  at  all. 

''(b)  To  run  some  large  cut,  10x18  in,  in  local  &  county  papers 
with  only  the  printing  spoken  of  in  (a). 

"(c)  Can  I  put  out  pocket  coins  with  the  inscription  on  them,  'Vote 
for  Elbert  J.  Jenkins  for  Register  of  Deeds,'  on  same  to  distribute  over 
county?" 

The  answer  to  each  of  the  above  propositions  is  no.  If  you  were  to 
perform  any  of  the  acts  suggested  you  would  be  attempting  to  do  that 
indirectly  which  is  expressly  prohibited  by  the  general  primary  election 
act. 

I  note  the  kind  sentiments  expressed  in  your  letter  and  thank  you 
for  same. 

Youi-s  reR|)ectfullv, 

FRAXZ  C.KUHX. 

L-k-o.  Attorney  Oenei-al. 


LIQUOR  LAW.  PETITION  AOAINST  ACCEPTANCE  OF  BONDS. 
PROTEST.  Whei-e  a  i»rotest  has  been  filed  against  the  acceptance  of 
surety  bonds  there  is  no  authority  for  filing  a  second  petition  to 
rescind  the  action  prmiouslv  taken. 

July  10.   1912. 

Cnmmiskey  &  Si>encer,  Attorneys  at  Law,  Escanaba,  Michigan  : 

Gentlemen — 1  am  in  receipt  of  your  letter  of  July  Ist.  in  which  yott 
st:tte  tbat  in  April  of  this  year  a  majority  of  tlu'  electoi-s  of  the  township 
of  Baldwin  in  the  County  of  Delta,  signed  a  jietition  jn-otesting  against 
the  acceptance  of  bonds  of  liquor  dealers  with  sui-ety  companies  as  sure- 
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ties  thereoD  and  filed  the  same  with  the  township  board.  You  ask 
whether  or  not  a  majority  of  the  electors  may  now  by  petition  request 
the  township  board  to  accept  surety  company  bonds  when  a  majority  of 
those  who  signed  the  protest  in  the  first  instance  aJso  signed  the  sec- 
ond petiiuon. 

For  reply  thereto  would  say  that  under  the  provisions  of  Act  321 
Public  Acts  of  1907,  it  is  unlawful  for  the  to^mship  board  to  approve 
liquor  bonds  with  surety  companies  as  sureties  thereon  when  a  petition 
signed  by  a  majority  of  the  electors  of  the  township  is  filed  with  the 
board  protestii^  against  the  acceptance  of  such  bonds.  The  act  con- 
tains no  provisions  under  which  the  electors  are  given  the  right  to 
rescind  their  action  in  protesting  against  the  acceptance  of  these  bonds. 
The  law  evidently  contemplates  that  after  such  a  protest  is  filed  it 
shall  be  unlawful  for  the  township  board  to  accept  surety  company 
bonds  executed  by  liquor  dealers  during  the  license  year  following  the 
filing  of  this  protest.  In  view  of  this  provision  of  the  statute  I  do  not 
believe  that  there  is  any  authority  for  filing  a  second  petition  rescinding 
the  action  previously  takrai  by  the  majority  of  the  electors,  and  if  such 
a  petition  is  filed  I  do  not  believe  that  it  would  confer  upon  the  board 
authority  to  accept  surety  company  bonds. 

Yours  respectfully, 

FEANZ  C.  KUHN, 
La-k-o.  Attorney  General. 


LIQUOR  LAW.  PURCHASER  OF  LIQUOR  BUSINESS.  The  pur- 
chaser of  a  liquor  business  has  no  authority  to  continue  the  business 
under  the  license  issued  to  the  seller. 

July    10.   1S12. 

Mrs.  S.  M.  Millard.  Box  C3,  Spring  Lake,  Michigan : 

Dear  Madam — ^Your  letter  of  June  27th,  addressed  to  Governor  Osbom 
has  been  referred  to  this  Department. 

For  reply  thereto  would  say  that  if  a  person  to  whom  a  liquor  license 
has  been  issued  sells  his  business  to  another,  the  purchaser  would  have 
no  authority  to  continue  the  business  under  the  license  issued  to  the 
seller.  Any  contract  between  the  seller  and  purchaser  which  attempts 
to  confer  upon  the  purchaser  the  right  to  sell  liquor  under  the  license 
issued  to  the  seller  would  be  invalid,  and  if  the  purchaser  attempts  to 
continue  the  business  without  securing  a  new  license,  he  would  be  sub- 
ject to  prosecution.  The  prosecuting  attorney  would  have  no  right  to 
give  the  purchaser  permission  to  sell  under  a  contract  between  the  seller 
and  purchaser  without  the  purchaser  securing  a  license  from  the  proper 
authorities. 

Yoni-s  respectfullv. 

PRAXZ  C.KUHX, 
La-k-o.  Attorney  General. 
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PLAT.  APPBOVAL  OF  BOARD  OP  SUPERVISORS.  REGISTER 
OF  DEEI>S.  The  Register  of  Deeds  has  no  autbority  to  record  a 
plat  nntil  it  i-eceives  tlie  approval  of  the  Board  of  Supervisors. 

July   10,   1912. 

Jlr.  Oscar  Berg,  Register  of  Deeds,  Muskegon,  Michigan : 

Dear  Sir — Your  letter  of  the  2nd  inst.  received  and  contents  noted. 
You  state  that  on  the  19tli  day  of  June.  1912,  at  ten  o'clock  in  the 
forenoon  you  received  by  express  from  the  Auditor  General's  deparl- 
nieiit  a  plat  of  Lakewood  Addition,  No.  7.  This  plat  contained  the 
endorsement,  "Examined  and  approved  June  18,  1912,  George  L.  Hanser. 
Deputy  Auditor  General."  You  ask  as  to  yonr  authority  to  receive 
and  record  such  plat  by  reason  of  the  provisions  of  Act  No.  8  of  the 
Public  Acts  of  1912,  without  the  plat  being  first  approved  by  the  Boai-d 
of  Supervisors. 

In  reply  thereto  would  say  that  prior  to  the  taking  effect  of  Act  No.  S 
of  the  Public  Acts  of  1912,  amending  section  3372  of  the  Compiled  Laws 
of  1897,  the  approval  of  the  Board  of  Supervisors  to  such  plat  was  not 
required.  Said  Act  No.  8  of  the  Public  Acts  of  1912  became  operative 
on  the  19th  day  of  June,  1912,  and  was  in  force  at  the  time  you  re- 
ceived 8uch  plat,  as  indicated  by  your  letter.  Said  act  No.  8  of  the 
Public  Acts  of  1912  contains  the  following  provisions : 

"And  in  cases  where  the  lands  described  in  such  map  or  plat 
are  situated  outside  of  any  incorporated  ciiy  or  village,  such  map 
or  plat  before  being  approved  by  the  Auditor  General  and  before 
being  recorded  as  aforesaid,  shall  be  presented  to  the  Board  of 
Supenisops  of  the  county  in  ■which  the  lands  so  described  in  said 
mop  or  plat  are  situated,"  etc. 

The  plat  in  question  was  approved  by  the  Auditor  General  befoi'e 
said  act  took  effect  but  it  was  not  presented  to  yonr  office  for  i-ecording 
until  said  act  took  effect.  By  reason  thereof,  it  is  my  opinion  that 
the  same  could  not  be  legally  recorded  in  your  office  until  it  receives 
the  approval  of  the  Board  of  Suijenisors  of  Muskejion  County,  as  1 
understand  the  lands  platted  are  situated  outside  of  any  incorporated 
city  or  village. 

Respectfully  vours. 

FRAXZ  C.  KUHX. 

M-g-o.  Attome,v  General. 

MUTT'AL  INSURANCE  COMPANY  ACT.  Not  invalidated  by  certain 
causes  relating  to  the  organiKation  of  mutual  insurance  companies. 

July   11.   1912. 

Hon,  C.  \.  Palmer,  Commissioner  of  Insurance,  Capitol.  Lansing: 

Dear  Sir — I  am  in  receipt  of  yonr  communication  of  Jul.v  fith,  en- 
closing a  letter  from  Mr.  Francis  I>.  Campau  of  Grand  Rapids.  Michigan, 
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in  which  he  calls  attention  to  the  following  ambiguities  or  miareferences 
in  Act  No.  12  of  the  first  special  session  of  1912,  the  Mutual  Insurance 
Company  Act  passed  in  connection  with  the  Employers'  Liability  aud 
Workiugmen's  Compensation  Commission  Act. 

1.  Line  17  of  section  1,  "as  hereinbefore  set  forth." 

2.  Une  11  of  section  3,  "under  the  provisiona  of  this  act."' 

3.  Line  4  of  section  13,  "subject  to  the  proyisionB  of  this  act." 

i.  Line  11  of  section  13,  "in  the  manner  provided  in  part  4,  section 
i  of  this  act." 

Mr.  Campaa  wishes  to  know  whether  or  not  these  references  in  the 
Mutual  Insurance  Act  which  undoubtedly  refer  to  the  Employers'  la- 
bility and  Workingmen's  Compensation  Commission  Act,  will  invalidate 
or  impair  the  organization  of  such  mutual  insurance  companies  under 
Act  No.  12. 

Act  No.  12,  the  Mutual  Insurance  Company  Act,  originally  formed 
a  part  of  the  Employers'  Liability  and  Workingmen's  Compensation 
Commission  bill,  being  part  five  of  the  bill.  When  the  hill  was  passed 
that  part  of  it  relating  to  the  organization  of  mutual  insurance  com- 
panies was  passed  as  a  separate  act.  The  act  was  apparently  not  re- 
n-ritten,  and  the  references  to  "the  provisions  of  this  act"  were  left 
unchanged.  It  is  very  clear,  however,  that  the  references  can  i-efer  only 
to  the  ^nployers'  Liability  Act,  and  in  my  opinion,  they  do  not  in- 
validate the  Mutual  Insurance  Company  Act  or  impair  the  oi^ni^ation 
of  insurance  companies  under  that  act. 

Yours  recpectfullv, 

FRANZ  C.  KniX, 

W-g-o.  Attomej-  General. 


SCHOOL  LAW.     COMPATIBILITY.     Officer  holding  over,  in  case  of 
vacancy.     Rules  of  incompatibility. 

July  18,   1912. 
Mr.  J.  H.  Gatiss,  Chatham,  Michigan : 

Dear  Sir — I  have  your  communication  of  the  12th  inst,  in  which  you 
state : 

"In  July,  1910,  Gust  Zeno  was  elected  to  a  three  year  term  on  our 
board  of  school  trustees.  On  the  4th  Monday  of  the  same  mouth  the 
said  board  organized  and  made  the  said  Zeno  the  President.  In  April,' 
1912  (last)  the  same  Zeno  was  elected  as  supervisor  of  the  township. 
Article  209,  Sec.  21  of  the  General  School  I^aws  of  1909,  reads,  'Xo 
township  officer  shall  be  eligible  to  election  on  the  school  board.'  Please 
advise  me  which  office  is  without  an  official.  Article  210,  Sec.  22. 
Would  not  our  old  supervisor  hold  over?" 

In  reply  thereto  will  state  that  the  section  to  which  yon  refer,  read- 
ing in  part,  "no  township  officer  shall  be  eligible  to  election  on  the 
school  board"  was  no  doubt  to  prevent  the  same  person  holding  at  the 
same  time  any  office  on  the  township  board  and  on  the  township  school 
board.  However,  if  a  member  of  the  school  board  should  be  elected  to 
a  tofiraship  office,  such  election  would  not  be  void,  but  such  person 
could  not  hold  office  on  both  boar^.  as  the  two  offices  are  incompatible. 
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In  that  case,  the  acceptance  of  office  on  the  township  board  would 
thereby  create  a  vacancy  on  the  school  board.  The  old  supervisor  would 
not  therefore  hold  over. 

Very  respectfully  yours, 

FRANZ  C.  KUHN, 
P-g-o.  Attorney  Gwieral. 

VILLAGES.  LIGHTING  PLANT.  May  be  established  in  village  of 
any  size.  Section  23  Art  8  of  Constitution  supersedes  section  2901 
Compiled  Laws. 

July  18,   1912. 

Mr.  Earl  C,  Michener,  Prosecuting  Attorney,  Adrian,  Michigan: 

Dear  Sir — I  have  your  communication  of  the  13th  inst,  in  which  you 
call  attention  to  section  2901,  Compiled  Laws  of  1897,  referring  to  the 
purchase,  etc.,  by  villages  of  lighting  plants;  and  also  to  section  23 
of  Article  8  of  the  Constitution  of  Michigan,  which  refers  to  the  same 
subject.  You  desire  to  know  whether  a  village  of  less  than  500  inhab- 
itants can  construct  and  operate  a  municipal  lighting  plant. 

In  reply  thereto  will  state  that  it  is  my  opinion  that  any  portion 
of  section  2901  of  the  Compiled  Laws  of  1897  that  is  inconsistent  with 
section  23  of  Article  8  of  the  Constitution  is  necessarily  superseded 
and  must  yield  to  the  Constitution.  Section  23  of  Article  8,  referred 
to,  does  not  limit  the  establishment  of  a  lighting  plant  to  villages  of 
any  particular  population,  and  it  is  therefore  my  opinion  that  he  vil- 
lage of  Clayton  to  which  you  refer  would  be  authorized  to  establish 
such  a  plant  under  the  provisions  of  chapter  12,  of  the  general  village 
laws,  Compiled  Laws  of  1897. 

Very  respectfullv  yours, 

FEANZ  C.  KUHN, 

P-g-0.  Attorney  General. 


PATENT  BIGHTS.    Not  subject  to  taxation. 

July  18,   1912. 
Hon.  George  Lord,  404  County  Bldg.,  Detroit,  Michigan: 

Dear  Sir — Your  letter  of  the  17th  instant  received,  in  which  you  ask 
whether  patent  rights  are  subject  to  assessment  for  taxes  under  our 
laws. 

In  reply  thereto  would  say  that  the  general  tax  law  of  this  state 
does  not  expressly  refer  to  patent  rights  as  property  subject  to  taxa- 
tion.. Under  the  authorities  it  is  my  opinion  that  the  intangible  prop- 
erty rights  represented  by  a  patent  right  are  not  subject  to  taxation.  I 
desire,  howei-er,  to  call  your  attention  to  the  case  of  WeblKrr  v.  Vir- 
ginia. 103  XL  S.  .144,  and  quote  therefrom  commencing  on  page  347,  as 
follows : 

"The  right  conferred  by  the  patent  laws  of  the  United  States 
does  not  take  the  tangible  property  in  which  the  invention  or 
discoverj-  may  be  exhibited  or  carried  into  effect  from  the  opera-  - 
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tiOD  of  the  tax  and  license  laws  of  the  state.  It  is  ooly  the  right 
to  the  iDvention  or  discovery,  the  incorporeal  right,  which  the 
state  cannot  interfere  with." 

I  think  the  above  fully  outlines  my  views  in  the  matter  referred  to. 
Keepectfullv  vours, 

FRANZ  C.  KUHN, 
M-k-o.  Attorney  General. 


PEIMAEY  BTJSCTION  LAW.  FIFTEEN  PER  <::iENT  CLAUSE.  Nec- 
essary vote  under  fifteen  per  cent  clause  for  connty  candidates  de- 
termined from  vote  in  the  county. 

July  18,   1912. 
Mr.  William  P.  McKnight,  Attorney  at  I^iw,  Wonderly  Building,  Grand 
Rapids,  Michigan: 

Dear  Sit^— I  have  your  communication  of  July  3d,  in  which  you  re- 
fer (o  the  so-called  15  )M;r  cent  clause  in  the  general  primary  election 
act,  and  ask :  ''whether  or  not  this  law  means  that  if  there  is  a  vote  of 
fifteen  per  cent  in  the  entire  state  that  still  county  tickets  could  not  be 
placed  on  the  ballot  if  in  some  certain  connty  the  party's  vote  at  the 
primary  was  less  than  fifteen  per  cent  of  the  vote  given  by  that  par- 
ticular county  for  the  party's  candidate  for  secretary  of  state." 

I  have  given  the  above  inquiry  careful  consideration  and  the  mat- 
ter is  not  free  from  doubt.  I  have  been  impressed  with  the  idea  that 
it  was  the  intent  of  the  IjegiRlature  that  the  vote  in  the  city  or  county 
would  be  controllingrather  than  the  vote  in  the  state.  The  question 
will  probably  not  arise  until  after  the  August  primary,  when  undoubtedly 
a  test  case  will  have  to  be  resorted  to  in  order  to  decisively  settle  the 
question.  In  view  of  the  importance  of  the  inquirj,  and  that  it  will 
undoubtedly  be  settled  by  the  Court,  I  would  prefer  to  express  no  further 
opinion. 

Very  respectfullv, 

■  FRANZ  C.'kUHN, 

L-g.  Attorney  General. 


PRIMARY  ELECTION  I^\W.    COUNTY  CHAIRMAN.    Candidates  for 
L^slature  have  no  right  to  vote  for  the  County  Chairman, 

July  18,   1912. 

Hon.  W.  Frank  James,  State  Senator,  Hancock,  Michigan: 

Dear  fiir — I  have  your  communication  of  July  8,  in  which  you  refer 
to  that  provision  of  the  primary  election  law  directing  the  method  of 
electing  a  county  chairman.  You  state,  "In  this  connty  vre  have  three 
repreRentativps  in  the  State  T-egislature.  Are  they  entitled  to  vote  for 
connty  chairman?  Does  the  Senator  have  a  vote  at  all.  and  if  so,  does 
he  vote  in  his  home  county,  or  in  all  the  counties  of  his  district?" 

In  reply  thereto  would  say  siH'tion  41  of  the  general  primar,v  election 
act  provides,  in  part,  that:  C  ()t)ylt 
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"The  candidates  for  county  offices  tiomiaated  at  each  August 
primary  of  eacli  political  party  shall  within  ten  days  after  the 
said  primary  election,  meet  at  a  time  and  place  to  be  fixed  by 
the  then  chairman  of  the  county  committee  and  elect  a  chairman 
and  secretary  of  the  county  committee  who  shall  hold  such  position 
for  a  i>eriod  of  two  years  and  until  their  successors  are  selected." 

Candidates  for  the  Legislature  wouJd  not  be  considered  as  candi- 
dates for  county  oPBcee  within  the  meaning  of  the  above  quoted  sec- 
tion. Said  section  41  also  prescribes  who  shall  constitute  the  various 
district  committees.  It  is  therefore  my  opinion  that  candidates  for 
representative  in  the  State  Legislature  or  a  candidate  for  State  Sen- 
ator would  not  have  the  right  to  vote  for  chairman  and  secretarj-  of 
the  county  committee. 

Yours  respectfuUv, 

FRANZ  C.  KUHX, 

Lrk-o.  Attorney  General. 


PBl^rARY   ELECTION   LAW.     PARTY  ENROLLMENT, 
of  rule  relative  to  use  of  initials. 


Mr.  Daniel  S.  Payton,  County  Clerk,  Charlevoix,  Michigan: 

Dear  Sir — I  have  your  communication  of  July  13th,  which  reads  in 
part  as  follows: 

1.  "In  the  party  enrollment  returned  to  this  office  from  a  certain 
township  is  the  name  of  John  B.  Smith,  Republican ;  and  the  name  of 
Charles  J.  Itrown.  Iie|mblican.  On  the  nominating  petition  from  this 
township  are  the  names  of  J.  B.  Smith  and  C.  J.  Brown;  Should  these 
names  be  counted? 

2.  On  the  enrollment  is  the  name:  A.  P.  Jackson.  On  the  petition 
is  the  name  of  Alfi-ed  F.  Jackson;    Should  this  name  1*  counted?" 

In  i-ejily  thereto  would  say  under  date  of  July  15th,  1910,  an  opinion 
was  rendered  by  this  department  to  Robert  P.  Reavey,  of  Caro,  Micli- 
igan,  which  reads  in  part  tm  follows: 

'"You  also  ask  'If  John  M,  Smith  is  eni-olled  as  such,  and  he  sliould 
sign  a  candidate's  ])etition  as  J.  M.  Smith,  'would  that  be  legal?' 

In  reply  thereto  would  say  if  there  is  no  question  but  the  'J.  M. 
Smith'  that  signs  the  petition  is  the  'John  M.  Smith'  that  is  enrolled, 
such  signature  should  be  counted  upon  the  petition.  The  same  is  true 
if  he  should  be  enrolled  as  J.  M.  Smith  and  he  signs  the  candidate's 
petition  as  John  M.  Smith." 

It  is  my  opinion  that  the  rule  indicated  in  the  above  quotation  would 
control  in  the  instances  to  which  you  refer. 

Yours  resiiectfullv. 

FRANZ  O.  KUHN. 

r^g-o.  Attorney  General. 
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SCHOOL  LAW.  Memberebip  on  township  board  incompatible  with 
membership  on  graded  or  ungraded  school  boards  within  same  town- 
ship.   General  rule  laid  down. 

July  24,  1912. 

Hon.  L.  L.  Wright,  Supt.  Public  Instruction,  I^ansing,  Michigan: 

Dear  Sir — In  answer  to  your  oral  inquiry  of  the  18th  inst.  as  to 
whether  the  same  person  can  simultaneously  hold  office  on  the  town- 
ship board,  and  be  a  member  of  Ihe  school  board  of  either  an  ungraded 
or  graded  school  district  within  the  jurisdiction  of  said  township, 
where  the  school  district  is  organized  under  the  general  school  laws 
of  the  state,  I  call  your  attention  to  the  following  relations  existing 
betwwn  the  township  board  and  its  members,  and  the  school  boards 
within  the  township: 

Ist.  That  the  township  board  has  the  power  of  rwnoval  of  officers 
of  school  districts  within  the  toWnship,  provided  the  township  is  not 
a  unit  school  district.  {Section  4772,  Compiled  Laws  of  1897,  as 
amended  in  Act  No.  32,  Public  Acts  of  1909.  Section  145  Pamphlet 
S(-hool  I^WH,  1911). 

2nd.  That  the  township  board  has  the  power  of  formation  and  al- 
teration of  all  Bcbool  districts  within  the  township.  (Section  4653. 
Compiled  Laws  of  1897,  as  amended  in  Act  31  of  the  Public  Acta  of 
1909.  Section  35  et  seq  Pamphlet  School  T^ws  of  1911).  In  the  cas<- 
of  graded  schools,  no  alteration  ran  be  made  wit-hoiit  the  consent  of 
a  majoritv  of  the  trustees  of  the  district.  (Section  4749,  Compile<l 
Irfn\B  of  1897.  as  amended  in  Act  f«.  Public  Acts  of  1909.  Section 
123  et  seq  Pamphlet  School  T-aws  of  1911). 

.3rd.  That  the  collection  of  taxes  for  school  purposes  and  the  dis- 
tribution and  accounting  for  school  funds  come  within  the  jurisdic- 
tion of  the  snpen-isor,  clerk  and  the  treasurer  of  the  township.  (Chap- 
ter 4.  Pamphlet  School  Laws  1911). 

4th.  That  the  boards  of  education  of  graded  schools,  and  also  the 
hoards  of  ungraded  districts  make  their  reports  to  the  township  clerk 
on  which  the  distribution  of  primarr  and  other  funds  is  apportioned. 
fSection  4689.  Compiled  I^ws  of  1897.  as  amended  bv  Act  3fi  of  the 
Public  Acts  of  1905.     Section  121.  Pamphlet  School  Laws  of  1911). 

5th.  The  township  board  has  the  power  to  appoint  the  officers  of 
a  board  of  education,  where  the  school  board  itself  neglects  to  make 
such  appointments  within  fifteen  days  after  the  time  fixed  by  law.  (Sec- 
tion 4747,  Compiled  Laws  of  1897,  as  amended  in  Act  247  of  the  Pub- 
lic Acts  of  1907.     Section  121.  Pamphlet  School  I^an-s  of  1911). 

It  is  my  opinion  that  the  relations  between  the  school  board  of  either 
an  ungraded  or  a  graded  school  district  under  the  jurisdiction  of  the 
township  and  formed  under  the  general  school  laws  of  the  state,  and 
the  township  hoard,  are  snch  that  no  person  can  be  a  member  of  the 
township  board  and  be  a  member  of  either  such  ungraded  or  graded 
school  at  the  same  time.  There  being,  however,  no  statutory  prohi- 
bition against  one  person  holding  office  on  both  Boards,  except  in 
the  case  of  unit  township  districts,  this  opinion  is  based  upon  the 
common    law   principles   of   incompatil«lity   between   two  offices.     The 
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corollary  of  the  proposition  of  incompatibiiity  is  that  the  acceptance 
of  a  later  of  two  incompatible  offices  thereby  ipso  facto  creates  a  va- 
cancy in  the  first  office  held. 

Respectfully  yours. 

FBANZ  C.  KUHN, 
P-g-o.  Attorney  General. 


TELEPHONE  L.\W.     CERTIFICATE  OP   PUBLIC  CONVEYANCE. 
Question  one  for  Railroad  Commission. 


Hon.  Frank  Chamberlain,  Wayland,  Michigan: 

Dear  Sir — I  have  your  letter  of  the  20th  inst.  reading  as  follows; 

"During  the  latter  part  of  June  the  Michigan  Bell  Telephone  Com- 
pany cancelled  their  contracts  with  the  citizens  of  this  village,  in- 
forming us  they  could  not  longer  furnish  us  service  under  the  old  rate 
of  fl5  and  JIS  and  asked  us  to  enter  into  a  new  contract  with  them 
at  a  rate  of  fl8  and  |24.  Our  people  refused  to  renew  the  contract 
at  the  advanced  rates  and  ordered  their  phones  removed.  The  ma- 
jority of  the  phones  in  the  village  have  been  removed  in  the  tillage. 
Our  people  are  anxious  for  telephone  service  at  a  reasonable  rate  for 
local  purposes  and  would  like  to  build  a  local  exchange.  Now  I  want 
to  ask  TOur  opinion  on  the  following: 

Under  Act  138  Pr  A.  of  1911  Sec.  7.  Should  our  people  ask  for  a 
certificate  of  public  convenience  and  necessity  for  the  purpose  of  build- 
ing a  local  system  of  our  own,  could  the  Railroad  Commission  refuse  the 
same  after  the  Mich,  Bell  Co.  had  cancelled  its  contract  and  our  peo- 
ple refused  1o  pay  the  advanced  rate,  the  phones  having  been  removed 
and  our  people  having  no  other  senice  aside  from  the  Bell  Co.  And, 
should  such  certificate  be  granted  by  the  Railroad  Commission,  could 
the  Bell  Co.  secure  an  injunction  on  the  building  of  the  (local)  com- 
pany and  oarr>-  the  matter  into  the  courts?" 

In  reply  thereto  I  quote  section  7.  Act  13S.  P.  A.  1011.  in  full  as  fol- 
lows: 

"Any  person,  co-partnership  or  corporation  desiring  to  ob- 
tain a  franchise  to  construct  a  telephone  system  in  any  munic- 
ipality in  the  State  of  Michigan,  shall  apply  to  such  railroad 
commission  for  a  certificate  of  public  convenience  and  necessity, 
and  said  commission  may  grant  or  withhold  such  certificate  after 
a  public  hearing  and  investigation  upon  the  merits  of  the  ap- 
plication in  the  manner  provided  hei-ein  for  the  holding  of  pub- 
lic hearings  and  investigation  on  complaint,  and  no  such  pei-son, 
co-partnership  or  corporation  shall  be  granted  a  franchise  in  any 
municipality  in  the  State  of  Michigan  to  construct  a  telephone 
system  until  they  have  received  a  certificate  of  public  conveni- 
ence and  necessity  herein  ]>rovided  for." 

As  to  whether  the  Michigan  Railroad  Commission  would  either  grant 
or  refuse  the  application  for  a  certificate  of  public  convenience  and 
necessity,  as  provided  for  in  section  7  above  quoted,  it  would  be  dif- 
ficult to  advise  you  in  advance,  as  the  entire  matter  is  doubtless  one 
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calling  for  the  judgment  of  the  Commission  itself,  based  upon  the  facts 
as  they  would  be  presented  at  the  public  hearing  of  the  matter. 

Ab  to  the  likelihood  of  the  Bell  Telephone  Company  carrying  the 
matter  into  the  courts,  and  securing  an  injunction  against  the  local 
company  constructing  an  independent  telephone  system,  I  am  likewise 
unable  to  advise  you,  inasmuch  as  the  granting  of  the  injunction  is 
within  the  province  of  the  courts. 

Yery   respectfully   yours, 

FEANZ  C.  KUHN, 

P-g-o.  Attorney  Goieral. 


GENERAL  TAX  LAW.  Section  19  held  unconstitutional  by  Supreme 
Court  in  case  of  Citizens  Street  Railway  Co.  vs.  CfHumon  Council,  125 
Mich.  694. 

July  24,  1912. 

Hon.  Geoi^  Lord,  404  County  Building,  Detroit,  Michigan: 

Dear  Sir — Tour  letter  of  the  20th  inst.  received  and  contents  noted. 
In  reply  thereto  would  say  that  section  19  of  the  general  tax  law  was 
held  unconstitutional  by  the  Supreme  Court  in  the  case  of  Citizens 
Street  Railway  Co.  vs.  Common  Council,  125  Mich.  694,  An  examina- 
tion of  the  record  and  briefs  show  that  it  was  the  contention  that 
tbe  wfaole  of  section  19  was  unconstitutional,  and  this  department  has 
uniformly  held  since  said  decision  was  rendered  that  the  opinion  of  the 
Court  went  .to  that  extent. 

In  my  letter  to  you  under  date  of  July  18th.  I  stated  that  in  my 
opinion  the  incorporeal  right  represented  by  letters  patent  were  not 
subject  to  taxation  under  the  decisions  of  the  supreme  court  of  the 
United  States  which  are  substantially  uniform.  The  patent  lawR  of  the 
state  do  not  expressly  exempt  such  right  from  taxation,  but  the  supreme 
court  of  the  United  States  has  held  that  the  same  was  not  subject  to 
taxation  by  the  states.  The  shares  of  stock  in  a  corporation  owning 
patent  rights  may  be  assessed  to  the  holder  of  the  stock  under  the  de- 
cisions without  impairing  this  right  to  exemption,  but  the  courts  have 
held  otherwise  uniformly  with  i-espect  to  the  assessment  of  the  prop- 
erty of  the  company  or  corporation  or  assessing  the  capital  stock  of  a 
corporation  without  making  allowance  for  the  value  of  patent  rights. 
,  Respectfully  yours, 

FRANZ  C.  KUHN, 

M-g-o.  Attorney  General. 
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SPECIAL  ELECTION.  CITIES  OP  FOURTH  CLASS.  Reference  to 
controlling  rule  for  r^stration  in  connection  with  the  special  elec- 
tion to  bond  the  citv. 

SPECIAL  PRIMARY  ELECTON.  CITY  OFFICE.  Board  of  Elec- 
tion Commissioners  have  no  authority  to  prepare  ballots  for  candi- 
dates of  political  party  not  participating  in  the  preceding  general 
election. 

July  24,  1912. 

Mr.  Fremont  Evans,  City  Attorn^-,  St.  Joseph,  Michigan: 

My  Dear  Sir — I  have  your  communication  of  Jnly  5th,  and  also 
your  explanatory  letter  of  July  22nd  submitting  inquirie*^  relative  to  a 
special  election  to  be  held  in  your  city.  You  auk  whether  a  registra- 
tion held  in  connection  with  a  special  election  to  bond  your  city,  which 
is  a  city  of  the  fourth  class,  should  be  held  under  authority  of  the 
fourth  class  city  act,  or  the  general  law. 

In  reply  thereto  would  say  this  question  ie  one  that  is  not  free  from 
doubt.  A  similar  question  was  presented  by  Mr.  Paul  W.  Chase,  of 
Hillsdale,  Michigan,  relative  to  the  City  of  Hillsdale  prior  to  the  April 
election.  I  am  enclosing  herewith  a  copy  of  the  opinion.  I  am  inclined 
to  believe  that  the  safer  rule  to  follow  is  as  indicated  in  the  above 
opinion  and  that  the  reason  which  woiild  apply  to  a  registration  held 
prior  to  a  regular  election  would  be  eijually  applicable  to  a  special 
election. 

You  also  state  that  you  are  desirous  of  holding  a  spe<'ial  primary 
election  for  the  selection  of  a  candidate  for  a  city  office,  that  the  last 
primary  election  for  city  purposes  was  held  in  your  city  jirior  to  the 
regular  city  election  held  in  April,  1!H2,  that  on  account  of  local  con- 
ditions a  new  political  party  was  organized  at  that  time  and  that  voters 
enrolled  as  members  thereof,  and  that  uot  a  vote  was  cast  fop  any 
nominee  of  the  Republican  or  Democratic  party.  It  is  to  be  assumed 
from  your  statement  that  the  Renublicnn  and  Democratic  parties  did 
not  participate  in  the  primary  election.  You  ask,  "Under  those  cir- 
crnnstauces  should  ballots  be  prepared  for  use  at  such  special  primary 
election  by  members  of  the  Remihlicnn  and  Democratic  nartics." 

The  answer  to  this  inquiry  is  indicated  in  section  Ifi  of  the  Oen- 
eral  Primary  Election  Law,  which  provides  for  a  special  primar*'  elec- 
tion.    This  section  provides  in  part  that.    • 

"It  shall  be  the  duty  of  the  proper  board  of  election  commis- 
sioners to  prepare  the  necessary  number  of  ballots  for  every 
political  party  participating  in  the  last  preceding  regular  primary 
election," 

Your  last  preceding  regular  primary  election  was  held  in  April,  1912, 
and  neither  the  Democratic  or  Republican  party  participated  therein. 
It  is  therefore  my  opinion  that  since  the  parties  in  question  did  not 
participate  in  the  April  primary  elwtion.  that  the  board  of  election 
commissioners  would  have  no  authority  to  prepare  ballots  for  those 
parties. 

Verv  respectfuUv  rours. 

FRANZ  C.  KUHN. 
L-g-o,  Attorney  General. 
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TOWNSHIP  LAW.     Quo  n-arranto  proper  proceeding  to  test  partiee 
right  to  oflBce, 

July  31,  1912. 

Mr.  J.  H.  Trace,  Townebip  clerk,  Forestville,  Michigan: 

Dear  Sir — I  have  your  letter  of  the  24th  Inst,  in  which  you  state: 
"A  justice  of  the  peace  (and  member  of  the  township  board)  of  thiB 
township  has  been  elected  as  trustee  and  afterwards  appointed  director 
of  District  No.  1  of  this  township  and  proposes  to  hold  both  offices  at 
the  same  time  regardless  of  your  decision  that  one  man  cannot  hold 
both  offices  at  the  same  time.  Would  it  be  right  for  the  other  mem- 
bers of  the  township  board  to  allow  him  to  act  as  a  member  of  said 
board?     If  not  what  course  should  we  pursue?" 

In  reply  thereto  will  state  that  this  being  a  matter  of  local  govern- 
ment. I  would  not  be  at  liberty  to  advise  you  in  the  prtanises.  I 
would  suggest,  however,  that  eitbei-  of  two  courses  might  be  taJien, 
viz :  First,  filing  an  information  in  the  nature  of  quo  warranto  to  test 
this  party's  right  to  the  office  of  justice  of  the  peace;  Second,  to  have 
the  toTvnship  board  consider  the  office  as  vacant  and  proceed  to  call 
a  special  election  to  fill  the  vacancy. 

In  any  event,  if  proceedings  are  taken  in  court,  it  will  be  necessary 
for  you  to  have  local  counsel. 

Very  respectfully  yours, 

PRANK  0.  KUHN, 

P-R-o.  Attorhey  General. 


JUSTICE  OP  THE   PEACE.     If  otherwise  qualified  a   bond  may  J[)e 
filed  and   accepted  without  contest  after  July   1st. 

July  31,  1&12. 
Mr.  Henry  Amett,  Fife  I-ake,  Michigan: 

Dear  Sir — I  have  your  letter  of  the  27th  inst.  in  which  you  state: 
"We  have  a  justice  of  the  peace  elected  the  Ist  of  April  for  four  years 
and  didn't  file  his  bond  with  the  connty  clerk  until  July  the  i)th.  He 
has  solemnized  some  marriages  and  signed  some  le^ral  papers.  Has  be 
a  right  to  act?" 

In  reply  thereto  will  state  that  it  is  my  opinion  that  if  he  is  other- 
wise qualified  and  his  bond  has  been  approved  and  accepted,  this  jus- 
ticeof  the  peace  would  have  a  right  to  hold  the  office. 

Verv  respeotfullv  vonrs. 

PRANZ  C.  KUHN. 

P-ft-0.  Attorney  (ieneml. 
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MOBTtiAGEB,  BONDS.    After  tax  has  been  paid  upon  bonds  issued, 
the  bonds  are  not  subject  to  taxation  under  the  laws  of  this  state. 

July  31,  1912. 
Mr,  James  V,  Oxtoby,  901  Penobscot  Bldg.,  Detroit,  Michigan: 

Dear  Sir — Your  letter  of  the  23d  instant  received  and  contents  noted. 
It  appears  that  under  date  of  November  Ist,  1906,  a  mortgage  was 
given  by  the  Eastern  Michigan  Edison  Company  to  the  Trust  Com- 
pany of  America  as  trustee  (Equitable  Trust  Company  of  New  York, 
succesaor  as  trustee,)  securing  tl0,00fl,0O0.00  of  5%  twenty-five  year 
gold  bonds.  The  original  trust  mortgage  covered  lauds  in  the  County 
of  Washtenaw  and  was  recorded  in  the  ofQce  of  the  raster  of  deeds 
for  said  county  on  March  21.  1907.  iu  TJiber  117  of  mortgages,  page  1. 
Five  supplemental  mortgages  have  since  been  executed  and  recorded 
placing  under  said  mortgages  after  acquired  lands,  which  supplemental 
mortgages  covered  lands  not  only  in  the  County  of  Washtenaw  but 
also  in  the  Counties  of  Oakland,  Macomb,  Wayne  and  perhaps  some 
few  in  Livingston  County,  and  these  snppt^nental  mortgages  have 
been  recorded  in  each  of  the  several  counties  in  which  the  lands  de- 
scribed therein  are  located. 

Of  the  flO,000,000.00  of  bonds  authorized  to  be  issued  under  the 
mortgage,  a  little  more  than  f2,500,000.00  of  bonds  have  been  issued. 
The  company  proposes  at  this  time  to  bring  its  trust  mortgage  under 
the  provisions  of  Act  91  of  the  Public  Acts  of  1911,  known  as  the 
mortgage  tax  law,  by  a  payment  of  one-half  of  one  per  cent  specific 
mortgage  tax  provided  for  therein,  by  filing  the  requisite  affidavit 
provided  for  by  section  G  of  said  act.  and  it  is  proposed  to  record  the 
affidavit  in  the  County  of  Washtenaw  and  pay  the  tax  to  the  treasurer 
of  that  county. 

In  this  connection  I  desire  to  state  first  that  in  my  opinion  a  mort- 
gage recorded  prior  to  .Ianuar\-  1st.  1912,  may  have  the  tax  paid  there- 
on by  filing  the  requisite  affidavit  under  section  fl  at  any  time  after 
•Tanuarv-  Ist,  1912.  and  I  have  so  held  in  numerous  instances.  While 
said  Act  91  was  designed  primarily  lo  apply  to  mortgages  presented 
for  record  after  January  1st,  1912.  and  is  operative  generally  after  said 
date,  yet  the  Legislature  saw  fit  to  make  provision  for  mortgages  re- 
corded prior  to  that  date,  and  making  it  optional  with  the  owner 
whether  the  tax  should  be  paid  under  said  act  on  the  mortgage,  or 
otherwise;  and  where  the  tax  was  not  paid  tJie  mortgage  remained  under 
the  advalomm  system.  To  this  end  section  fi  was  incorporated  in  the 
act.  In  complying  with  said  section  6  the  rules  of  prooednre,  etc.. 
designated  in  the  other  sections  must  be  complied  nith  in  order  to  give 
said  section  6  full  force  and  effect.  To  illustrate,  section  6  in  no 
way  provides  what  disposition  will  be  made  of  the  tax  paid  under 
section  fi.  To  show  that  we  will  have  to  look  to  some  other  portion  of 
the  statute  for  the  disposition  of  the  tax  collected  under  section  6. 
Other  illustrations  of  a  similar  character  might  Iw  made. 

It  is  therefore  my  opinion  that  the  course  outlined  by  you  in  your 
communication  with  respect  to  the  mortgage  in  r[nestion  would  be  proper 
nnder  the  statute  and  that  the  affidavit  could  be  filed  in  Washtenaw 
county  and  the  tax  paid  to  the  county  trensui-er  of  that  ronnty.^^j^^^^l 
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jou  state  in  your  communication,  this  mortgage  was  first  recorded  in 
the  County  of  Washtenav  and  the  greater  amount  of  tbe  lands  cov- 
ered thereby,  and  the  supplemental  mortgages,  are  located  in  Washte- 
naw County,  and  it  is  for  this  reason  that  I  hold  as  above  indicated. 
The  affidavit  filed,  however,  should  fully  comply  with  the  requirements 
of  tbe  statute  in  its  various  particulars,  and  particularly  section  6. 
Section  5  in  part  provides  with  respect  to  bonds  that  are  issued  after 
the  payment  of  the  tax  on  bonds  wliich  have  been  issued  theretofore  as 
follows : 

"If  such  additional  tax  is  not  paid  as  required  by  this  sectiou 
such  trust  mortgage  and  evidence  of  indebtedness,  bonds  or  se- 
curities secured  thereby  shall  be'  unenforcible  until  said  tai  is 
paid." 

Beasoning  from  this  provision  and  the  general  intent  of  the  Legisla- 
ture as  gathered  from  the  act  as  a  whole,  it  is  my  opinion  that  after 
the  tax  has  been  paid  upon  the  bonds  issued  the  bonds  would  not  be 
subject  to  taxation  under  the  laws  of  this  state  as  they  now  stand. 
Respectfully  yours, 

FEANZ  C.  KOHN, 
M'k-o.  Attorney   General. 


CONCEALED  WEAPONfl.    Carrying  of,  by  whom. 

July  31,  1912. 
Mr.  Charles  W.  Hitchcock,  Attorney  at  Law,  Bay  City,  Michigan: 

Dear  Sir — Your  letter  of  the  22nd  inat.  received  and  contents  noted. 
In  reply  thereto  would  say  that  the  board  created  by  section  3  of  Act 
274  of  the  Public  Acts  of  1011,  relative  to  licensing  persons  to  carry 
concealed  weapons  is  composed  of  officials  who  receive  compensation 
for  the  discharge  of  the  duties  of  their  respective  offices.  The  fact 
that  the  legislature  has  not  made  provision  for  compensating  such 
(^cials  or  to  take  care  of  incidental  expenses  should  not  mitigate 
against  such  officials  performing  the  duties  imposed  by  said  act. 
Respectfullv  vours, 

FRANZ  C.  KUHN, 

M-g-o.  Attorney  General. 


PRIMARY  ELECTION  LAW.  NOMINATION  PETITION.  Where  a 
qualified  elector  or  an  enrolled  voter  signs  the  nomination  petition 
of  more  than  one  candidate  the  name  cannot  be  counted  on  either 
petition. 

.Inly  31.  1*»12. 

Mr.  Ijeon  A.  Johnson,  County  Clerk,  Coldi\-at*T.  Michigan : 

Dear  Kir — I  have  your  conimnnicnlion  of  Jnly  2!>th,  which  reads  in 
part  as  follows: 

We  have  petitions  filed  in  this  office  for  County  Offices  by  the 
National  Progressive  Party.     Section  thirty  of  tboiI^niniarV^Tif^-^^lc^kK 
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of  au  enrolled  voter  signing  petitiooB  for  candidates,  etc.  In  jour 
()pinion,  has  an  elector  the  right  to  sign  a  petition  of  a  candidate  for 
the  new  political  party,  said  elector  having  already  Bigned  the  petition 
iis  an  enrolled  voter  for  the  same  office  in  his  avn  party?  And  if  he 
iias  no  8uch  right,  ia  it  the  duty  of  the  County  Clerk  to  mark  such 
petitioner's  name  off  from  the  ne^v  political  party's  petition?" 

In  reply  thereto  would  say  section  30  of  the  general  primary  elec- 
1i(m  act  expressly  provides  that  it  is  unlawful  for  an  enrolled  voter  or 
a  qualified  elector  to  sign  a  nomination  petition  of  more  than  one 
candidate  for  the  same  office.  Accordingly,  if  a  qualified  elector  or 
if  an  eni-olled  voter  signs  the  nomination  petition  of  more  than  one 
candidate  for  the  same  office  such  name  cannot  be  counted  on  either 
)»etition. 

Yours  very  respectfully, 

FEANZ  C.  KUHN, 

L-g-o.  Attorney  General. 


PRIMARY  ELECTION  LAW.  ENROLLED  VOTER.  NEW  POLITI- 
CAL PARTY.  An  enrolled  voter  who  signs  the  nomination  petition 
of  a  new  party  does  not  change  his  partv  affiliation. 

ICXROLLED  VOTER  CANDIDATE  FOR  OFFICE.  Rule  stated  where 
voter  signs  petition  of  different  candidates  for  office,  affiliated  with 
different  political  parties. 

July  31.  IftlS. 

Mr.  .William  L.  Thorpe,  County  Clerk,  Hastings,  Michigan: 

Dear  Sir — I  have  your  communication  of  July  27th,  in  which  you  sub- 
mit a  number  of  inquiries  arising  under  the  primary  election  law. 
The  questions  are  as  follows ; 

"(a)  On  some  of  the  petitions  appears  the  names  of  several  per- 
sona who  signed  said  petitions  and  after  they  were  filed  appeared  at 
the  office  and  wished  to  withdraw  their  signatures  for  the  reason  that 
they  had  told  the  circulators  of  the  petition  to  cut  out  their  names,  which 
was  not  done,  the  reason  given  for  signing  was  that  they  did  not  un- 
derstand just  what  they  were  signing.  These  parties  are  willing  to  file 
written  request  to  have  their  names  removed  and  make  affidavit  that 
they  asked  to  have  their  names  removed  and  had  signed  under  mis- 
apprehension. I  took  the  stand  that  petitions  when  filed  became  a 
l>art  'of  records  of  office  and  could  not  be  changed. 

(b)  What  is  the  political  status  of  those  enrolled  Republicans  and 
Democrats  who  signed  the  National  Progressive  petition?  Can  they 
at  the  primaries  vote  as  they  are  enrolled  or  by  signing  Progressive 
petitions  and  thus  agreeing  to  support  the  Progressive  Parly  do  they 
become  Progressive  and  thus  entitled  to  vote  onlv  on  the  Progressive 
ticket? 

(cl  Also  on  same  line,  one  of  our  oandidatefi  signed  Progressive 
petition,  would  this  prevent  placing  his  name  on  primai-y  ballot? 

(d)  Can  an  enrolled  voter  be  counted  on  Democrat  petition  for 
sheriff  who  signs  Progressive  petition  for  Clerk?" 

In  reply  to  your  inquiries  in  the  order  above  set  forth  would  say  that 
it  is  probable  that  it  will  not  be  iie<-eKsary  to  iiass  upon  the  Qrst  nut's- 
tifin.    T  assume  thiit  the  sufficiency  of  every  petition  can  l>e  ^qtun^iJiRl 
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"ivithuut  takiug  iuto  cou&idei'Utioii  the  requtstt  vi  tlio»e  who  have  iadi- 
cated  a  desire  to  withdiuw  ttieii-  nauieu.  1  do  not  care  to  pass  upon 
tliis  que»tiou  uiiless  it  sliould  liecoiue  uliisulutely  necesiiai-j'  in  a  par- 
ticular case. 

The  fact  that  au  enrolled  voter  signs  the  uomiuatiou  petition  of  a 
candidate  affiliated  with  a  new  political  party  does  oot  change  the  po- 
litical affiliation  of  the  enrolled  voter  and  he  would  be  entitled  to  par- 
ticipate in  the  primai'.v  election  as  a  member  of  the  political  party 
with  which  he  is  enrolled  unless  he  re-enrolls  as  a  member  of  a  new 
political  party. 

1  am  inclined  to  believe  that  where  a  candidate  signs  a  nomination 
petition  of  a  candidate  with  another  political  party,  that  this  fact 
would  not  prevent  placing  the  name  of  the  former  on  the  primary 
election  ballot. 

In  reply  to  your  last  inquiry,  it  is  assumed  that  the  enrolled  voter 
to  whom  you  refer  is  enrolled  with  the  Democratic  party.  I  know 
of  no  reiisou  why  his  name  may  not  be  counted  upon  the  petition  of 
the  Democratic  candidate  for  sheriff,  and  also  upon  the  petition  of  the 
Progressive  candidate  for  Clerk. 

Yours  very  respectfully, 

FRANZ  C.  KUHN, 

L-g-o.  Attorney  Oeneral. 


t.'ANDIDATE  FOB  OFFICE.  RESIDENT  OF  MICHIGAN.  Ques- 
tion of  ■whether  a  candidate  for  office  is  a  resident  of  Uicbigan  is 
dependent  upon  the  actual  facta. 

July  31,  1912. 

Mr.  0.  P.  Wickham,  Sec'ty,  Sands  &  Maxwell  Lumber  Co.,  Pentwater, 
Michigan : 

Dear  Sir — I  have  your  communication  of  July  20tli  submitting  a 
statement  of  facts  under  which  jou  ask  if  the  person  in  question  is  a 
resident  of  Michigan  and  whether  he  can  be  considered  as  a  candidate 
for  office. 

In  reply  thereto  would  say  residence  is  lai^ely  a  question  of  fact 
and  intention.  A  person  may  spend  not  to  exceed  three  or  four  months 
in  this  state  and  his  wife  and  family  may  reside  elsewhere,  yet  he  may 
be  a  resident  of  Michigan,  The  fact  that  the  person  in  question  con- 
sents to  be  a  candidate  for  ofQce  is  indicative  of  an  intent  upon  his 
part  to  consider  himself  a  resident  of  this  state.  Since  the  conclusion 
depends  almost  entirely  upon  the  facts,  I  cannot  advise  you  more  defi- 
nitely. 

Veiy  respectfullv  vourn, 

FRANZ  C.  KUHN. 

Ij-g-o,  Atfom^-  Oenernl. 
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PRIMARY  ELECTION  LAW.  INCONSISTENT  PROfVISIONS.  Can- 
didates for  office.  The  provisions  of  Section  forty-one  relative  to 
the  election  of  candidates  for  office  not  inconsistent. 

July  31,  1912. 

E.  M.  Cook,  Attorney  at  Law,  29  Wonderly  Bldg.,  Grand  Rapids,  Mich- 
igan; 

Dear  Sir — I  have  your  comnianication  of  July  29th,  which  reads  in 
part  as  follows: 

"Section  41  of  the  1911  primary  law  provides  that  when  a  person 
has  been  nominated  for  any  office  by  more  than  one  political  party  he 
Bhall  after  the  primary  election  upon  which  ticket  he  shall  desire  his 
name  to  appear. 

"The  same  section  also  provides  'That  all  votes  cast  for  any  can 
didate  upon  the  ballots  of  one  political  party,  when  such  candidate  is 
enrolled  as  a  member  of  another  party,  shall  not  be  counted,' 

"These  two  provisions  seem  to  conflict,  and  taking  them  together  it 
appears  that  a  person  could  not  be  nominated  by  two  parties  unless 
he  was  not  enrolled  in  any  party. 

"I  have  in  mind  a  case  where  a  person  who  is  enrolled  as  a  Socialist 
has  circulated  his  petitions  for  a  county  office  on  the  Democrat  ticket. 
He  has  not  circulated  petitions  in  any  other  party. 

"Will  this  person  be  barred  from  receiving  any  votes  on  the  Demo- 
crat party  at  the  August  primary?  Does  the  first  provision  ahnvo  men- 
tioned apply  only  in  case  the  person  is  not  enrolled  in  any  party?" 

In  reply  thereto  would  say  I  am  inclined  to  believe  that  both  of  the 
provisions  of  section  41  to  which  you  refer  may  stand  in  the  law  and 
that  each  may  be  subject  to  enforcement.  It  is  possible  that  a  person 
other  than  a  candidate  for  office  and  one  who  may  not  be  enrolled  may 
be  voted  for  and  nominated  upon  the  ballots  of  more  than  one  polit- 
ical party.  In  such  case  it  would  be  bis  duty  to  make  an  election 
within  five  days  as  to  the  ballot  upon  which  he  wishes  his  name  to  ap- 
jjear.  If,  howe\er,  a  man  is  actually  a  candidate  and  is  an  enrolled 
member  of  a  particular  political  party,  any  votes  cast  for  him  upon 
the  ballots  of  any  other  political  party  cannot  be  counted.  Limiting 
ray  answer  to  the  exact  facts  stated  in  your  communication,  it  is  my 
opinion  that  any  votes  cast  for  the  candidate  in  question  upon  Demo- 
cratic ballots  cannot  be  counted. 

A'erv  i*espectfullv. 

FR.VNZ  C.  KUHN. 

Tv^k  o.  Attorney  fleneral. 


LTQI'OR  LA^^■.    XI":\IHI:R  of  WALOOXS.    Stalcment  of  ]„w  i-elativp 
to  number  of  saloon  licenses  that  may  l>e  issued. 

July  31.  1912. 
Mr.  Fred  H.  Daggerson.  Prosecuting  Attorney,  Jlenomiuee,  Michigan : 

Dear  Sir — T  nui  in  i-eceipt  of  your  letter  of  July  .'in,  in  which  you  state 
that  prior  to  April.  1909.  there  ■were  ahouf  oO'saloons  in  the  City,  of 
Menominee  and  that  of  the  .W  then   in  business  S-^liave  lifeeii  Miife^ipeil 
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ia  the  buslDess  since  April,  ld09.  That  there  were  about  17  applica- 
tions for  licensee  for  the  year  1912,  among  which  were  33  applications 
from  those  who  were  then  in  the  busioess.  That  the  council  granted 
33  licensea,  selecting  them  from  the  i7  applicants,  but  did  not  give 
preference  to  the  33  previously  engaged  in  the  business.  You  ask 
whether  or  not  in  our  opinion  the  council  had  the  right  to  grant  the  33 
licenses  to  others  than  those  who  were  in  the  business  at  the  time  of 
making  application. 

For  reply  thereto  would  say  that  the  Supreme  Court  has  held  that 
those  engaged  in  the  business  at  the  time  application  is  made  are  not 
entitled  to  be  preferred  over  other  applicants.  Under  this  ruling  of 
the  Court,  the  city  council  in  our  opiniim  had  the  right  to  select  the 
33  persons  to  whom  licenses  should  be  issued  and  the  council  was  not 
bound  to  give  preference  to  the  33  persons  engaged  in  the  business  at 
the  time  applications  were  made. 

Very  respectfullv, 

FRANZ  C.  KUHN, 
La-k-o.  Attorney  General. 


BUILDING  AND  LOAN  ASSOCIATION.  SHARES  OF  STOCK. 
Statement  of  law  relative  to  number  of  Glares  of  stock  which  may 
Ik-  issued  by  a  Building  and  Loan  Association. 

July  31,  1912. 

Mr.  Ernest  J.  Dube,  Secretary,  Houghton  County  Ix>an  &  Investment 
Association,  Uoughton,   Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  July  23d,  in  which  you 
state  that  the  Houghton  County-  Loan  &  Investment  Association  is 
incorponited  under  the  general  laws  providing  for  the  incorporation 
of  building  and  loan  associations  in  this  state  with  an  authorized  cap- 
ital stock  of  *2,000.000.00  divided  into  20.000  shares  of  the  par  value  of 
?100  each;  that  the  association  up  to  date  has  issued  about  19,000 
shares  of  stock  of  which  5.000  shares  have  been  withdrawn,  retired  or 
otherwise  cancelled,  leaving  in  force  at  the  pi-eseut  time  about  14.000 
shares  of  stock.  You  desire  to  know  whether  the  association  is  now 
authorized  to  issue  one  thousand  shares  of  stock  or  six  thousand  shares. 
For  reply  thereto  would  say  that  section  5  of  Act  17  Public  Acts  of 
1901,  relating  to  the  capital  stock  in  shares  in  building  and  loan  asso- 
ciations, provides  in  part  as  follows: 

"New  shares  may  be  issued  in  lieu  of  shares  matured,  with- 
drawn, retired  or  forfeited;  but  at  no  time  shall  the  shares  is- 
sued and  in  force  exceed  the  aggrt^te  number  of  shares  into 
■which  the  authorized  capital  slock  is  divided  as  designated  in 
the  articles  of  association." 

Under  this  provision  of  the  statute  it  is  onr  opinion  that  the  Houghton 
County  lAMin  and  Investment  Association  is  nnthorijied  to  issue  0.000 
shares  of  stock. 

Yours   respectfullv, 

FRANZ  C.'KUHN. 
T<n-k-o,  i^,A:ttom<;~9finpf4l' 
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LIQUOR  LAW.  EIGHT  OF  ADMINISTRATOR  TO  CONTINUE 
LIQUOR  BUSINKSS.  LICENSE.  An  admiQistrator  is  authorized 
by  law  to  continue  a  liquor  business  under  the  license  then  iesued, 
without  the  issuance  of  a  new  license  to  him. 

July  31,  1912. 

Mr.  O.  Palmer,  Attorney  at  Ijaw,  Grayling,  Michigan: 

Dear  Sir— I  am  in  receipt  of  your  letter  of  July  22d,  in  which  yon  ask 
whether  or  not  the  county  treasurer  should  issue  a.  new  liquor  license 
to  an  administrator  who  is  conducting  the  liquor  business  as  admin- 
istrator of  a  deceased  licensee. 

For  reply  thereto  would  say  that  section  40  of  Act  170  of  the  Public 
Acts  of  1911  provides  that  in  case  of  the  death  of  a  licensee  engaged 
in  the  liquor  business  the  admin  isti-a  tor  or  executor  of  such  deceased 
licensee  shall  be  privileged  to  continue  in  the  business  under  the  license 
of  the  deceased  licensee  for  the  remainder  of  the  year  upon  filing  a  new 
bond.  You  will  note  from  the  provisions  of  this  section  that  the  ad- 
ministrator is  expressly  authorized  to  continue  the  business  under  the 
license  issued  to  the  deceased,  and  this  being  true,  it  is  unnecessary  for 
the  county  treasurer  to  issue  a  new  license  to  the  administrator. 
Yours  respectfully, 

FRANZ  C.  KUHN, 
Tja-k-o.  Attorney  General. 


BUILDING  AND  I>OAN  ASSOCIATION.  REI>ORT  OF  ESCHEATED 
DEPOSITS.  Building  and  I^oan  Associations  are  not  required  to 
make  a  report  of  escheated  dejHiRits  to  the  Commissioner  of  Banking. 


Mr.  Albert  E.  Manning,  Deputy  Commissioner  of  the  Banking  Depart- 
ment, Capitol,  Lansing: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  July  29fh,  with  reference 
to  the  right  of  the  Commissioner  of  Banking  Department  to  demand 
of  the  Northern  Michigan  Building  and  Loan  Association  a  report  of 
deposits  with  the  association  which-  may  have  escheated  to  the  State 
of  Michigan  in  sfccordance  with  the  provisions  of  Act  238  of  the  Pub- 
lic Acts  of  1897.  It  appears  from  a  communication  of  Mr.  C.  D. 
Hanchette,  Secretary  of  the  association,  which  accompanies  your  let- 
ter, that  the  Northern  Michigan  Building  and  Loan  Association  does 
not  accept  deposits  and  the  secretary  for  that  reason  claims  that  the 
association  is  not  required  to  make  this  report  to  the  Commissioner  of 
Banking. 

For  reply  to  your  communication  I  woTiId  say  that  section  6  of  the 
act  referred  to.  same  being  section  1218  of  the  Compiled  I.Jiws  of  1897, 
provides  in  part  that: 

"On  the  thirtieth  day  of  June,  eighteen  Inmdred  ninety-seven 
and  thereafter  on  the  thirtieth  day  of  Jnne  in  every  third  year  as 
hereinafter  set  forth,  it  shall  be  the  duty  of  each  person,  co- 
partnership, company  or  cor])oration  who  shall  l)e  engaged  in  tjie^ 
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trust  busiuess  or  the  business  of  baukiug  within  tbis  Btate,  and 
as  a  iKirt  of  such  busiueee,  reoeive  in  any  manner  whatever  moneys 
or  securities  of  persons  upon  deposit,  to  make  a  report  ae  herein- 
after pi-ovided  of  all  such  deposits  which  have  escheated  to  the 
State  of  Michigan  and  also  report  all  such  deposits  where  the 
]>erson  making  the  same  has  not  had  any  dealings  with  such  per- 
son, copartnership,  company  or  corporation  in  relation  to  such 
dejMJSits  within  three  years  before  making  such  report,  and  the 
person,  copartnership,  company  or  corporation,  receiving  such 
deposit  shall  have  good  reason  to  believe  that  the  depositor  is 
dead  and  that  such  deposit  should  escheat  to  the  State  of  Mich- 
igan." 

The  law  provides  that  the  report  shall  be  made  to  the  Commissioner 
of  the  Banking  Department  and  shall  contain  a  statement  in  detail  of 
the  matters  and  things  set  forth  in  the  statute.  You  will  note  from  this 
provision  and  other  provisions  of  the  law  relating  to  escheated  estates, 
that  the  report  of  deposits  is  required  only  from  persons,  copartner- 
ships, companies  and  corporations  engaged  in  the  trust  business  or  the 
business  of  banking  and  as  a  part  of  such  business  receiving  moneys  or 
securities  upon  deposit.  In  view  of  the  foregoing  I  am  of  opinion  that 
building  and  loan  associations  do  not  come  within  these  provisions  and 
cannot  be  required  to  make  this  report  to  the  Commissioner  of  the 
Banking  Department. 

Yours   i-espectfullv, 

FRAKZ  C."KUriX. 
Tji-k-o.  Attorney  General. 


(JONSTITUTIONAL  UVW.  ACT  PROVIDISQ  FOB  THE  INCORPOR- 
ATION OF  MUTUAL  BENEFIT  SOCIETIES.  The  Act  to  provide 
for  the  incorporation  of  mutual  benefit  societies  is  constitutional. 

July  31,  1912. 

Beckenstein  &  Wienner,  Attorneys  at  Law,  519  Moffat  Bldg.,  Detroit. 
Michigan : 

Gentlemen — I  am  in  receipt  of  your  letter  of  July  27th,  in  which  you 
ask  to  be  advised  whether  or  not  a  society  of  Jews  may  form  a  cor- 
poration under  the  provisions  of  Act  318  Public  Acts  of  1907,  entitled, 
"An  act  to  provide  for  the  incorporatimi  of  mutual  benefit  s<K-icties, 
membership  of  which  is  confined  to  membeiH  of  a  particular  religious 
denomination."  for  the  purposes  specified  in  that  act.  .Also  whether 
OP  not  the  act  is  subject  to  the  objection  that  it  embraces  more  than 
one  object  in  that  the  title  relates  merely  to  the  incorporation  of  such 
societies  while  the  body  of  the  act  defines  the  powers  of  corporations 
organized  thereunder. 

For  reply  thereto  would  say  that  it  is  the  opinion  of  this  Department 
that  a  society  of  Jews  may  incorporate  under  the  provisions  of  said 
act  if  membership  in  the  society  is  limited  to  Jews  of  the  same  religious 
faith.  I  do  not  belie^■e  the  act  would  authorize  the  incorporation  of  a 
society  of  Jews   as  such,  bnt  believe  that   it  would   authorize  the  in- 
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corporation  of  a  society  with  membership  limited  to  Jews  of  a  par- 
ticular religioas  faith. 

With  reference  to  the  constitntioDality  of  the  act,  I  would  say  that 
I  do  not  think  the  act  subject  to  the  objection  stated  in  your  letter. 
The  title  to  the  act  expresses  an  intention  to  provide  for  the  incor- 
poration of  mutual  benefit  societies  and  this  necessarilj*  includes  the  idea 
of  prescribing  the  powers  of  the  incorporated  society.  It  is  my  opinion 
therefore  that  the  statute  would  be  held  constitutional. 

Yours  respectfully, 

FRANZ  C.  KUHN, 

La-k-o.  Attorney  General. 


WARRANTY  DEED,     inied  with  Register  of  Deeds  must  have  certifi- 
cate of  county  treasurer. 

Aug.  1.  1912. 
Mr.  George  E.  Luther,  Jackson,  Michigan : 

Dear  Sir — Your  letter  of  the  23rd  inst.  received  and  contents  noted. 
You  state  that  you  have  a  warranty  deed  covering  four  or  five  hundred 
descriptions  of  land  in  five  counties  in  Michigan  which  you  wish  re 
corded  with  the  Bister  of  Deeds  of  the  several  counties  in  which  the 
lands  are  located;  that  you  have  had  it  already  recorded  in  one  county 
by  procuring  a  certificate  of  the  county  treasurer  under  section  135 
of  the  general  tax  law,  showing  that  taxes  were  paid  on  the  land  in 
that  county  for  the  five  years  preceding;  that  upon  presenting  this  deed 
to  the  Register  of  Deeds  of  one  of  the  other  counties  he  refused  to 
record  same  until  there  was  presented  to  him  a  certificate  showing  pay- 
ment of  the  taxes  on  all  of  the  lands,  whether  in  his  county  or  otherwise. 
Yon  wish  to  be  advised  in  this  particular. 

In  reply  thereto  would  say  that  the  Supreme  Court  has  hold  that 
the  evident  purpose  of  section  135  of  the  general  tax  law  is  to  secure 
collection  of  taxes.  (Van  Husen  v.  Heames,  96  Mich.  504)  A  person 
presenting  a  warranty  deed  for  record  is  required  thereby  to  present 
to  the  Register  of  Deeds  a  certificate  of  the  county  treasurer  or  Audi- 
tor General  showing  such  payment.  The  Register  of  Deeds  notes  the 
fact  of  the  presentation  of  such  certificate  upon  the  deed.  The  statute 
does  not  require  the  certificate  to  be  ]iennanently  filed  with  the  Register 
of  Deeds.  In  view  of  the  purpose  of  this  section  of  the  law,  it  is  my 
opinion  that  the  Rf^iater  of  Deeds  should  require  such  certificates  as 
to  all  of  the  lands  as  the  deed  is  recorded  in  each  county  as  a  whole. 
Respect fullv  vonrs. 

FRANZ  C.  KUHN. 

M-go.  .\ttoniev  General. 
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SCHOOL  LAW.    Eligibility  of  voters  in  the  Oitv  of  Hancock,  governed 
by  Act  221,  P.  A.  1911. 

Aug.  1,  1912. 
Mr.  S.  L.  Lawton,  City  Attorney,  Hancocli,  Michigan; 

Dear  Sir — I  have  your  lettei"  of  tiie  29th  inst.  relating  to  the  elec' 
tioii  in  the  City  of  Hancock  to  bond  the  school  dietrict  of  the  City  of 
Hancock  for  the  erection  of  school  buildings.  Von  refer  to  my  letters 
of  June  28th  and  July  25th  on  the  subject.  In  my  letter  of  the  28th 
inst.  1  gave  you  the  opinion  that  only  tax  paying  school  electors  (in- 
cluding women)  would  be  entitled  to  vote.  You  wish  to  be  informed 
as  to  the  authorities  upon  which  the  opinion  is  based. 

In  rejily  thereto  will  state  that  I  had  in  mind  that  portion  of  sec- 
tion 4  of  -\ct  221  of  the  Public  Acts  of  1911,  Avhicli  reads  an  follows: 

"The  qualifications  of  votere  at  such  eleetion  or  the  school 
district  meetings  shall  be  such  as  are  or  may  hereafter  be  pre- 
scribed by  the  general  election  laws." 

As  you  have  evidently  overlooked  this  provision  I  will  not  now 
attempt  to  further  elaborate  my  former  opinion. 

Very  respectfully  yours, 

FRAKZ  C.  KXJHN, 
P-g-o.  Attomfy  General. 


TOWNSHIP  LAW.     When  junior  justice  entitled  to  sit  on  board. 


)fr.  Ivar  Malmquist,  Stambaugh,  Michigaji : 

Dear  Sir — I  have  your  communication  of  the  21st  inst.  in  which  you 
state : 

"We  have  a  justice  of  the  peace  elected  in  1909  who  does  not  attend 
township  meetings  as  he  lives  a  ways  out  in  the  county.  He  has  not 
■■esigned  but  one  of  the  justices  who  should  not  sen-e  on  the  townshij) 
Iward  until  next  year  has  taken  his  place  without  being  appointed  by 
the  rightful  justice  or  the  township  boanl.  Has  he  any  right  to  his 
seat  on  the  township  board  or  not  before  his  time  legally  comes?" 

In  reply  thereto  I  call  your  attention  to  section  2344.  Compiled  Laws 
of  1897,  reading  as  follows: 

"When,  from  any  cause,  there  shall  not  be  three  of  the  oflScers 
constituting  sucli  board,  competent  or  able  to  act,  one  of  the 
remaining  justices,  on  being  notified  by  any  member  of  said 
board,  shall  meet  with  any  members  of  the  board,  and  shall  have 
the  same  authority  as  the  other  members  of  the  board." 

You  nill  see  from  this  provision  that  a  junior  justice  is  not  entitleil 
to  sit  upon  the  board  unless  there  are  less  than  three  members  com- 
petent and  able  to  act. 

Yerv   respcctfnllv   vonrs, 

FRANZ  C.  KITHN, 
P-g-o.  .Attorney   Oeneral- 
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COUNTY  LAW.  COUNTY  UHAIX  COMMISSIOXER.  Offices  of 
county  drain  coiumissioiiei-  and  jiistiie  of  the  peace  incompatibla 
Term  of  drain  conimisBJoner  two  years. 

Aug.  1,  1912. 

Ml-.  Cliarlee  W.  Withej.  Jnstice  of  the  Peuw.  Howard  City,  Michigan: 

Dear  Sir — 1  have  your  letter  of  the  26th  inst.  in  which  yon  ask: 
lat.     Wlietlier  a  justice  of  the  peace  can  at  the  same  time  hold  of- 
fice of  county  drain  commieeioner.     2nd.     Whether  the  term  of  office 
of  county  drain  commissioner  is  two  or  four  years. 

In  reply  to  your  first  question  will  state  that  it  is  my  opinion  that 
the  offices  of  justice  of  the  peace  and  county  drain  commissioner  are 
incompatible  and  therefore  cannot  be  held  by  the  same  person  at  the 
same  tiime.  Mv  reason  for  so  holding  is  that  under  section  2,  chapter 
S  of  Act  25i,  Public  Acts  of  1897,  as  amraded  in  Act  185,  Public 
Acts  of  1911,  the  county  drain  commissioner  is  called  upon  to  direct 
meetings  of  the  township  board  or  boards,  to  determine  the  necessity, 
etc.,  of  drains.  Where  the  township  board  or  boards  fail  to  agi-ee  as  to 
the  necessity,  etc.,  of  a  drain,  the  following  provision  is  made: 

"Provided,  that  if  said  township  board  or  boards  fail  to  agree 
as  to  the  necessity  of  said  drain,  and  whether  the  same  is  neces- 
sary and  conducive  to  public  health,  convenience  and  welfare, 
where  there  are  tvro  or  more  townsiiips  interested  within  the  same 
county,  the  county  drain  commissioner  of  said  county  shall  de- 
termine as  to  the  necessity  of  said  drain." 

The  evident  purpose  of  this  pnivision  is  to  provide  an  independent 
tribunal  for  the  decisiim  of  any  question  as  to  the  necessity  or  conveni- 
ence, etc.,  of  a  ditiin  when  the  boards  involved  are  unable  to  decide  for 
themselves.  The  two  senior  justices  of  the  peace  are  members  of  the 
township  board,  but  the  junior  justices  may  at  any  time  be  called  upon 
to  sit  ujion  the  township  board  in  case  of  the  absence  or  disability  of 
the  other  niembei-s,  A  justice  of  the  peace,  as  a  member  of  the  town- 
ship board,  if  he  were  also  county  drain  commissioner,  would  not  be 
an  indepeudent  tribunal  to  decide  the  question  contemplated  in  the 
provision  above  quoted.  In  your  case,  although  you  are  a  junior  justice 
of  tlie  peace,  my  ruling  would  be  the  same  on  account  of  the  ever 
present  possibility  of  your  being  called  to  sit  upon  the  township  boai-d. 

However,  there  would  he  no  objection  to  your  being  a  candidate  for 
county  drain  commissioner,  aa  the  law  of  incompatibility  only  operates 
after  and  not  before  election. 

In  answer  to  your  second  question  I  call  your  attention  to  section  1, 
chapter  2  of  the  Iftll  pamphlet  drain  laws,  in  which  the  term  of  office 
of  the  county  drain  commissioner  is  fixed  at  two  years. 

Verv  respectfullv  vours. 

FRAXZ  r.  KUHN. 

P-g-o.  Attorney   General. 


.yGoogle 
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PBIMAHY  ELECTION  LAW.  NOMINATION  PETITION.  Where  the 
residence  of  persoDS  signiag  the  nomiuation  petition  can  be  determined 
names  ehould  be  counted. 

Aug.  3,   1912. 

Mr.  Andrew  Schumann,  County  Clerk,  All^an,  Michigan: 

Dear  Sir — Your  communication  of  July  29th,  together  with  copies  of 
nomination  petitions  directed  to  the  Auditor  General  has  been  referred 
to  this  department.  The  petitions  in  question  purport  to  be  thoee  filed 
in  behalf  of  Albert  P.  Holmes  of  the  toivnehip  of  Ganges,  County  of 
Allegan.  The  flret  petition  discloses  that  those  who  signed  same  re- 
side in  Valley  and  the  date  of  signing  is  indicated.  The  first  portion 
of  the  petition  discloses  that  those  who  signed  same  are  qualified,  elw- 
tors  of  the  township  of  Valley.  There  is  nothing  upon  the  face  of  this 
petition  to  furnish  a  good  reason  for  refusing  to  consider  it. 

The  other  petition  is  filed  in  behalf  of  the  same  person.  The  petition 
reads  in  part,  "We,  the  undersigned  {or  if  a  new  party,  qualified  elec- 
tors of  the  National  Prt^ressive  party  of  the  township  of  Ganges, 
etc.).  The  first  person  who  signed  this  petition  evidently  indicated 
his  residence  which  is  Ganges,  and  he  also  indicated  the  date  of  sign- 
ing. There  are  seventeen  names  following  under  this  heading  although 
there  are  no  marks  to  indicate  expressly  w^hether  the  residence  of  the 
other  seventeen  is  Ganges.  I  am  inclined  to  believe,  however,  that  if 
the  names  of  the  seventeen  persons  in  question  appear  in  the  registra- 
tion list  of  the  township  of  Ganges  that  they  should  be  counted  upon 
this  petition.  There  are  also  thirteen  names  appearing  upon  the  second 
petition  and  the  residence  of  but  one  is  given.  The  residence  of  this 
one  appears  to  be  Glenn.  I  assume  that  all  the  persons  whose  names 
appear  under  this  heading  are  qualified  electors  in  Glenn,  and  that  their 
names  appear  in  the  registration  list.  If  this  is  true  I  think  these  names 
should  also  be  counted. 

Very   respectfullv, 

FRANZ  C.  KUHN, 

L-gK>.  Attorney  General. 


PRIMARY  ELECTION  LAW.  ENROLLMENT  BY  APPIOAVIT.  Per- 
son enrolling  by  affidavit  must  enroll  within  time  prescribed  by 
statute  to  entitle  him  to  participate  in  the  August  Primary, 

Aug.  3,   1912. 
Mr.  Bamuel  Sellers,  (jaylord,  Michigan : 

Dear  Sir — I  have  your  communication  of  July  30th  in  regard  to  the 
last  day  for  primary  enrollments  by  certificate. 

In  reply  thereto  would  say  a  person  has  the  right  to  enroll  under 
authority  of  section  4  of  the  primary  election  act  by  filing  the  necessary 
afBdavit  at  any  time.  I  may  say,  however,  that  it  would  be  necessary 
for  a  person  to  airoll  by  affidavit  not  later  than  June  27th  in  order 
to  entitle  him  to  participate  in  the  August  primary  election. 
Yours   respectfully, 

FRANZ  C.  KITHN. 

Irg-o.  Attorney  General. 
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PEIMABY  ELECTION  LAW.  EXKOLLMEST.  Qualified  voter  un- 
avoidably alwent  from  his  precinct  on  eDrolIment  day  may  have  his 
name  enrolled  on  Primary-  Election  day. 

Aug.  3,   1912. 

Mr.  L.  L.  Mastin,  Forestville,  Michigan: 

Dear  Sir — I  have  your  oommunication  of  July  31st,  in  which  you 
state  that  you  have  been  on  the  road  until  recently  and  have  had  no 
opportunity  to  enroll  in  the  townahip  in  which  you  are  a  voter.  You 
ask  if  there  in  any  way  you  can  enroll  at  this  time  in  order  that  you 
may  vote  at  the  Auguet  i>rimary  election. 

In  reply  thereto  would  say  you  have  a  right  under  authority  of  sec- 
tion 4  of  tlie  primary  election  act  to  enroll  by  affidavit  at  any  time. 
However,  if  you  enroll  by  affidavit  you  cannot  participate  in  any  primary- 
election  held  within  two  months  thereafter.  Section  10  of  the  primary 
election  act  provides  in  part  that 

"Any  qualified  elector  in  any  election  precinct  in  this  state,  who 
failed  to  have  his  name  enrolled  on  enrollment  day  by  reason  of 
sickness  or  unavoidable  absence  from  election  precinct,  and  who 
is  a  qualified  elector  in  said  precinct  on  primary  election  day 
•  ■  •  •  may  have  his  name  enrolled  by  the  board  of  primary 
election  inspectors  on  any  primary  election  day  upon  making  oath 
as  provided  in  the  general  election  law  relative  to  the  registra- 
tion of  electors  on  election  day." 

The  question  of  whether  you  would  come  within  the  provisions  of 
section  10  of  the  primary  election  act  is  one  of  fact  upon  which  I  can- 
not assume  to  pass.  The  only  thing  you  can  do  is  to  make  a  request  to 
the  board  of  primary  election  inspectors  on  primary  election  day  and 
let  that  board  decide  the  case  as  the  facts  and  circumstances  warrant. 
Very  respectfully, 

FRANZ  C.  KUHN, 
Jt^-0.  Attorney  General. 

PRIMARY  ELECTION  LAW.  ENItOLLED  VOTERS.  Persons  en- 
rolled as  mranbers  of  one  political  party  have  no  right  to  file  nomina- 
tion petitions  as  candidates  for  oflice  of  another  political  party. 

Aug.   3,  1912. 
Hon,  Arthur  D.  Wood,  Judge  of  Probate,  Munising,  Michigan : 

Dear  Sir-^I  have  yonr  communication  of  July  29th,  which  reads  as 
follows: 

"SevemI  enrolled  republicans  have  filed  nomination  petitions  for 
offices  on  the  Danocratic  county  ticket.  Have  they  the  right  to  do  so? 
If  so,  is  it  mandatory  on  the  part  of  the  board  of  county  election  cimi- 
missiouei-s  to  place  the  names  of  such  candidates  upon  the  official 
primary  ballot? 

"The  question  has  been  raised  here  and  the  members  of  the  board, 
would  like  your  advice  in  the  matter."  ,VnOO<^IC 
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Id  reply  thereto  would  say  section  41  of  the  general  primary  elec- 
tion act  provides  in  part : 

"That  all  votes  cast  for  any  candidate  upon  the  ballots  of  one 
political  party  when  such  candidate  is  enrolled  as  a  member  of 
another  party  shall  not  be  counted." 

Since  the  persons  to  whom'  yon  refer  are  enrolled  republicans,  any 
votes  cast  for  them  upou  the  democratic  ticket  cannot  be  counted.  In 
view  of  the  above  fact  it  is  my  opinion  that  the  hoard  of  election  com- 
misBJoners  would  have  no  authority  to  place  the  names  of  such  persons 
upon  the  oflficial  democratic  primary  ballot. 

Yours  respectfully, 

FRANZ  C.  KUHN, 
L-k-o.  Attorney  General. 


PRIMARY  ELECTION  LAW.  WITHDRAWAL  OP  NOMINATION 
PETITION.  Candidate  for  nomination  may  withdraw  his  name  by 
serving  written  notice  on  the  County  Clerk  or  City  Clerk. 

Aug.   3,  1912. 
Mr.  Leon  A.  Johnson,  County  Clerk,  Coldwater,  Michigan : 

Dear  Sir —  have  your  communication  of  July  31st,  which  reads  as 
follows : 

"In  your  opinion  can  a  candidate  for  nomination  at  the  Primary 
withdraw  his  name  or  petition  as  a  candidate  of  his  party  so  that  his 
name  will  not  appear  on  the  Primary  ballot  for  his  particular  party? 
If  this  can  be  done,  what  would  be  the  method  of  procedure  for  that 
particular  party  in  placing  another  name  on  the  ticket  and  what  would 
be  the  duty  of  the  election  commissioners  in  such  a  case?  I  am  writ- 
ing yon  at  the  request  of  the  Election  Commiesioners  of  this  county." 

In  reply  thereto  wonld  say  I  am  enclosing  herewith  copy  of  an 
opinion  rendered  to  Mr.  S.  L.  Lawton,  City  Attorney,  Hancock,  Mich- 
igan, under  date  of  February  22,  1912,  in  which  we  held  that  a  candi- 
date for  nomination  may  withdraw  his  name  by  serving  written  notice 
upon  the  county  clerk  or  city  clerii,  as  the  .case  may  be.  It  is  believed 
the  enclosed  opinion  will  answer  your  inquiry. 

Yours  respectfully, 

FRANZ  C.  KUHN, 

Ir-g-o.  Attorney  General. 

SCHOOL  LAW.  UPPEE  PENINSULA  TOWNSHIP  UNIT.  SCHOOL 
DISTRICT.  COMPATIBILITY.  Membership  on  Board  of  Educa- 
tion incompatible  with  any  township  oflBce. 

August  9,  1912. 

Mr.  Frank  A,  Bell,  Prosecuting  Attorney,  Ishpeming,  Michigan : 

Dear  Sir — I  have  your  letter  of  the  27tli  ultimo,  in  which  you  state : 

".Vt  the  last   school   election   in   Skandia  Township   in   this  County. 

two  township  officers,  namely  the  Supervisor  and  Clerk,  were  elected 
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members  of  the  Board  of  Education  and  qualified  as  sucli.  I  am  asked 
to  advise  whether  by  this  election  these  officers  ceased  to  be  township 
officers  and  became  memliers  of  the  Board  of  Education." 

In  answer  thereto  I  would  state  that  this  involves  the  inquiry  as  to 
whether  there  is  any  positive  prohibition  against  the  election  of  town- 
ship officers  to  the  Board  of  Education  of  a  township  unit  school  dis- 
trict organized  under  Act  154  of  the  Public  Acts  of  1903,  or,  whether 
the  rules  of  incompatibility  between  these  two  sets  of  offices  must  be 
applied. 

Before  Act  117  of  the  Public  Acts  of  1909  was  passed,  this  depart- 
ment held  that  the  holding  of  office  on  the  township  board  was  incom- 
patible with  membership  on  the  Board  of  Education  of  unit  township 
school  districts  organized  under  Act  154  of  the  Public  Acts  of  1903. 
However,  section  21  of  Act  117,  Public  Acts  of  1909  provides: 

"The  several  township  officers  shall  be  ineligible  to  election  as 
members  of  the  Board  of  Education  during  the  term  for  which 
they  'wei-e  elected,  and  any  votes  cast  for  such  township  officers 
or  members  of  the  Board  of  Education  shall  be  void." 

Section  4224,  Compiled  Laws  of  1897,  as  amended  by  A<'t  154,  Public 
Acts  of  1903,  provides: 

"The  qualifications  of  voters  and  the  conditions  of  eligibility 
for  office  holding  shall  be  the  same  as  provided  in  the  general 
school  laws," 

I  have  been  called  upon  several  times  to  determine  this  question,  and 
it  has  been  my  holding,  and  it  is  my  opinion,  that  .\ct  117,  Public 
Acts  1909  is  a  general  school  law  inasmuch  as  it  applies  to  all  of 
the  state,  and  that  the  qualifications  of  voters  and  the  conditions  of 
eligibility  for  office  holding  in  thosie  districts  of  tlie  Upper  Peninsula 
organi?^  under  Act  154,  Piiblic  Acts  of  IftOS  above  referred  to,  are  to 
be  determined  by  reference  to  the  general  whool  law  relating  lo  town- 
ship unit  school  districts,  which  is  Act  117  of  the  Public  Acts  of  1900. 

It  is  therefore  my  opinion  that  votes  cast  fi)r  membei-s  of  the  town- 
ship board  for  membership  on  the  Boai-d  of  Education,  in  unit  districis 
organized  in  the  Upper  Peninsula  under  Act  154,  Public  Acis  of  1003. 
would  be  void,  and  that  it  is  not  necessary  to  answer  your  question 
by  reference  to  the  rules  of  incompatibility. 

Verv  resjwctfullv  vours. 

PRANZ  C.  KUHX. 

P-g-o.  Attorney  General. 

COMPATIBII./ITY.     Offices  of  county  treasni-er  and  school   treasurer 
are  not  incompatible. 

August  9,  1912. 
ilr.  John  J.  Keams,  Brown  City,  Michigan: 

Dear  Sir — I  have  your  letter  of  the  30th  ultimo,  in  which  you  asE 
whether  a  person  can  hold  the  office  of  school  treasurer  and  county 
treasurer  at  the  same  time,  where  the  two  offices  are  twenty  miles  apart. 

In  reply  thereto,  I  do  not  find  that  there  is  any  statutory-  prohibition 
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against  the  same  man  holding  tlieee  twxt  oflSces  at  the  same  time.  The 
matter  thei-efore  would  have  to  be  decided  iiiion  tiie  general  principle* 
of  compatibility.  It  is  a  general  rule  that  where  two  offices  bear  such 
relation  to  one  another,  that  the  holder  of  one  necessarily  supervises 
the  action  of  the  other;  or  there  is  some  physical  impossibilities  or 
difficulties  to  prevent  the  proper  performance  of  the  duties  of  bolh  offices 
by  the  same  person;  or  that  the  affairs  of  the  one  office  are  necessarily 
conflictiDg  with  the  affairs  of  the  other;  the  holding  of  two  offices  at 
the  same  time  by  the  same  person  is  said  to  be  incompatible,  and  there- 
fore is  forbidden. 

Assuming  that  you  refer  to  the  treasurer  of  a  district  which  is  a 
part  of  the  township,  and  created  under  the  general  school  laws.  I  have 
examiued  the  statutes  relating  to  the  two  offices  in  question  and  I  do 
not  find  that  there  is  any  direct  connection  between  the  two  nor  any 
supervision  of  the  one  by  the  other,  nor  do  they  conflict  in  any  way 
that  I  can  conceive  of.  There  might  possibly  be  a  question  as  to  whether 
a  man  can  properly  perform  the  duties  of  both  offices  without  neglecting 
either  or  both.  IJpwever,  I  do  not  see  that  it  is  impossible  for  one  yter- 
son  to  properly  perform  the  duties  of  both  offices,  and  in  the  event 
of  a  person  tr>ing  to  perform  the  duties  of  both  ofBces  and  neglecting 
one  or  the  other,  the  statutes  gi^es  a  remedy  by  removal  proceedings. 

I  -am  therefore  constrained  to  the  opinion  that  there  is  no  inherent 
incompatibility  between  the  two  offices  in  question. 

Very  respectfully  yours, 

FEANZ  C.  KUHN, 

Pg-o.  Attorney  General. 


VrLLAf4KS.  IlfXi  T.\X.  Villages  have  no  authority  to  impose  tax 
aa  o]ipoBed  in  opposition  to  the  state  dog  tax  law.  Villages  may  im- 
pose a  dog  license  by  ordinance,  Qnalification  of  voters  on  l>ond  prop- 
osition. 

August  f),  1!)12. 

Mr.  A.  J.  Warren.  Village  rierk.  Saline.  Michigan; 

l)ear  Sir — I  have  your  communication  of  the  80th  ultimo,  in  which 
you  ask  the  following  qnestions: 

"First.  Our  village  has  jnst  adopted  a  dog  ordinance  requiring  a 
tax  of  $1,0(1  on  male  and  f.^,00  on  female  dogs  to  l>e  paid  annually— 
question,  does  this  release  the  owner  from  the  regular  dog  lax  of  the 
township  which  is  paid  in  December,  or  must  he  pay  both? 

Second.  As  our  village  is  to  vote  on  bonding  for  waterworks,  who 
is  entitled  to  vote  at  a  special  election  for  that  purpose,  are  those  who 
are  not  real  eslate  owners  entitled  to  vote,  and  are  women  who  own 
real  estate  entitled?'' 

In  reply  to  your  first  question  would  advise  yon  that  it  is  my  opinion 
that  the  village  council  has  no  authority  to  impose  a  tax  on  dogs  or  to 
substitute  such  a  tax  for  that  reqnired  in  Act  48,  Piiblic  Acts  of  XOfll, 
as  amended. 

It  is  possible,  however,  that  the  village  oounril  may  license  the  owners 
of  dogs  by  ordinance  in  the  exercise  of  the  anthoi'ity  given  in  section 
2760.  Compiled  I^iws  of  1S!)7.  in  the  Iflth  division  thereof.  However, 
the  collection  of  such  license  fees  could  not  he  made  through  the  lax 
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collector  in  the  eame  way  as  other  taxee  are  collected  but  will  have  to 
be  collected  through  the  regular  channels  for  the  issuance  of  licenses  and 
the  collection  of  license  fees.  Such  a  license  wonid  not  rdieve  owners  of 
dogs  from  payment  of  the  dog  tax  under  Act  48,  Public  Acts  of  1901. 

In  answer  to  your  second  (juestion  will  state  that  it  is  my  nnder- 
stauding  that  all  qualified  electors  are  entitled  to  vote  on  the  proposi- 
tion of  bonding  the  village  for  waterworks,  including  women  who  are 
qualified  under  section  4,  article  3  of  the  Constitution.  In  other  words, 
it  ia  not  limited  to  mere  property  owners. 

In  answering  both  of  these  questions  I  am  assuming  that  you  are 
operating  under  the  general  village  law. 

Eespectfullv  vours, 

FRANZ  C.  KUHN, 

P-g-o.  Attorney  General. 


MORTGAGES.     Taxable  under  Act  91  of  the  Public  Acts  of  1911  as  a 
condition  precedent  to  its  being  recorded. 


Rev.  H.  B.  Bard,  22  Paris  Avenue,  Grand  Rapids,  Michigan : 

Dear  Sir — Your  letter  of  the  6th  inst.  received  and  contents  noted. 
You  state: 

"The  Universaliat  Convention  of  Michigan,— an  organization  existing 
under  a  charter  from  the  State,  owns  property  in  that  State  that  accord- 
ing to  the  laws  of  the  State  is  not  taxed.  The  Convention  has  lately 
disposed  of  a  piece  of  real  eRtale  in  the  City  of  Muskegon,  selling  to  an 
individual,  and  taking  as  part  payment  a  note  of  f2,300  sc^cnred  by  a 
mortgage  on  the  property  sold.  The  Clerk  of  tlie  County  seeks  to  charge 
a  tax  of  111.50  on  the  mortgage.  Will  yon  kindly  inform  me  if  the 
mortgage  held  by  the  Convention  is  exempt  from  taxation  the  same  as 
the  i-eal  estate  or  wheHier  this  tax  must  be  paid.'' 

In  reply  thereto  would  say  that  under  the  facte  as  stated  by  you,  the 
mortgage  in  question  will  he  taxable  under  Act  91  of  the  Public  Acts 
of  1911  as  a  condition  precedent  to  its  lieing  recorded  in  the  county  of 
Muskegon.  The  j)roj»erty  in  question  even  if  formerly  exempt  from  taxa- 
tion is  no  longer  of  the  class  or  classes  mentioned  in  section  2  of  said 
Act  91  which  permits  the  recording  of  the  mortgage  after  the  payment 
of  the  tax. 

Respectfully  vours. 

FRANZ  C.  KUHX. 

M-g-o.  .\ttomey  General. 


MORTGAGE.    Assignment  entitled  to  record  without  payment  of  mort- 
gage tax. 

.\ugust  9.  1912. 
Mr,  William  J.  I-ambert.  Register  of  Heeds,  Bay  City,  Michigan: 

Dear  Sir— Your  letter  of  the  6th  inst,  received  and  contents  noted. 
You  state.  "William  L.  Marshall  and  wife  gave  a  mortgage  to  Rasmus. 
Hanson  of  Ci-awfoi-d  County  on   Aju-il   ISIh,  1902.  an  assignmentthflBic 
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this  day  been  presented  for  record  assigning  same  to  the  Commercial 
Bank  of  this  city."  You  ask  if  this  assignment  is  entitled  to  record 
without  the  payment  of  the  mortgage  tax. 

In  reply  thereto  would  say  that  I  assume  that  the  mortgage  in  ques- 
tion was  recorded  in  the  office  of  the  Register  of  Deeds  prior  to  January 
1st,  1912,  and  if  so,  the  same  may  be  assigned  and  the  assignment  re- 
corded without  the  patment  of  tax  preRcribed  by  Act  91  of  the  Pub- 
lic Acts  of  1911. 

Respectfully  yours, 

PBANZ  C.  KUHN, 

M-g-o.  Attorney  General. 


GENERAL  TAX.     May  pay  tax  on  imdivided   portion. 

August  9,  1912.    - 
Mr.  Earl  P.  Phelps,  Prosecuting  Attorney,  Grand  Rapids,  Michigan: 

Dear  Sir — Tour  letter  of  the  6th  inst.  received  and  contents  noted. 
You  state: 

"A  person  owns  a  150  foot  frontHge  worth  |20,000.  He  sells  the 
south  50  feet.  There  is  a  building  on  the  one  hundred  feet  that  he 
keeps  worth  fS.OflO.  The  100  feet  with  the  building  on  is  worth  about 
fl6,00fl  and  without  the  building  the  100  foot  lot  is  worth  about  |8,000, 
and  the  50  foot  lot  was  worth  about  |4,000,  the  value  of  the  lots  being 
about  the  same  for  frontage  without  anv  building.  The  whole  property 
is  asseswd  at  $12,000." 

You  call  my  attention  in  this  connection  to  section  53  of  the  general 
tax  law.  which  reads  in  part  as  follows: 

"Any  person  may  pay  the  taxes  or  any  one  of  the  several  taxes 
on  any  jiarcel  or  description  of  land  or  on  any  undivided  share 
thereof,  etc." 

You  request  my  opinion  as  to  the  authority  of  the  purchaser  of  the 
south  50  feet  to  pay  the  taxes  on  said  50  feet  by  payine  the  proportion 
which  its  value  represents  to  the  value  of  the  whole  of  said  property. 

In  reply,  thereto  would  say  that  I  assume  the  whole  property  was 
assessed  as  one  parcel,  .\fter  the  assessment  has  been  made  and  the 
roll  completed,  there  is  no  way  in  which  the  value  of  the  south  50 
feet  as  dtstingiu'shed  from  the  value  of  the  100  feet  with  the  building 
can  be  ascertained  by  any  duly  authorized  official  or  board.  The  pur- 
chaser of  the  s(mtli  Ho  foet  may  pay  the  taxes  thereon  under  section  53 
of  the  general  tax  law,  but  he  would  be  required  to  pay  one-third  of  the 
whole  tax  in  order  to  se<nire  a  release  of  the  south  50  feet.  The  pur- 
chaser was  presumed  to  know  the  law  at  the  time  of  his  purchase,  and 
tiiat  the  land  in  question  was  subject  to  taxation,  and  in  order  to  have 
avoided  the  condition  that  now  confronts  him,  he  should  have  made  ar- 
rangements with  the  owner  of  the  land  at  the  time  of  purchase,  with 
respect  to  the  payment  of  the  taxes.  So  far  as  the  statute  is  concerned, 
it  must  be  constnied  as  T  have  indicated. 

Respectfnllv  vours. 

fraS'Z  r.  Krnx. 

Digitized  oyV.300y  It 
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TRIMAEY  ELECTION  LAW.  NEW  POLITICAL  PAETY.  BOARD 
OP  ELECTION  COMMISSIONERS.  It  is  the  duty  of  the  Board 
of  election  commiaeionera  to  prepare  ballots  for  Prt^eesive  party 
votei-g  although  there  may  not  be  nomination  petitions  on  file, 

August  9,  1912. 
Hon.  Slontgoniery  ^'ebster,  Judge  of  Probate,  Ionia.  Michigan : 

My  Dear  Jndge — I  have  your  communication  of  July  31st,  ■which  reads 
in  part  as  follows : 

"I  am  writing  to  ask  your  opinion  as  to  whether  it  is  still  poflsible 
for  the  Progressive  Republican  Party  to  nominate  County  candidates 
in  those  counties  in  which  no  petitions  have  been  filed  for  candidates 
of  that  Party.  There  seems  to  he  some  difference  of  opinion  in  regard 
to  this  matter  and  I  have  been  rei^uested  to  obtain  your  opinion  upon  it." 

In  reply  thereto,  would  say  section  22  of  tiie  general  primary  election 
act  prorides,  in  part,  as  follows: 

"That  the  number  of  official  primary  election  ballots  which  shall 
be  prepared  for  any  new  party  shall  be  such  number  as  the 
chairman  and  secretary  of  the  city,  county,  dislrict  or  state  com- 
mittee of  such  new  party  shall  certify  to  the  respective  boards  of 
election  commissioners  shall  be  necessari'  for  use  at  said  primary 
election:  Provided  further,  That  unless  ballots  are  required  for 
new  parties  in  the  manner  herein  provided,  it  shall  be  unneces- 
sary for  any  board  of  election  commissioners  to  prepare  ballots 
for  any  such  new  political  party  even  though  there  may  be  can- 
didates who  have  filed  nomination  petitions," 

The  question  is  involved  in  some  doubt.  Nevertheless.  I  am  inclined 
to  tiie  opinion,  and  believe  the  courts  would  hold,  that  it  would  be 
the  duty  of  the  board  of  election  commissioners  to  prepare  and  print 
ballots  containing  blank  spaces  in  which  voters  may  write  the  names 
of  the  candidates  of  their  choice  notwithstanding  the  fact  that  there  may 
not  be  any  nomination  petitions  on  file,  provided  that  the  proper  com- 
mittee certifies  to  tli^  board  of  election  commissioners  a  proper  request 
for  the  prtntiug  of  such  ballots. 

Verv  respectfuliv, 

■  FRANZ  C.KUHN, 

L-g-o.  Attorney  General. 


PRIMARY  ELECTION  I.AW,  CANDIDATES,  CUTS.  Candidates 
are  limited  in  the  use  of  a  cut  to  the  size  prescribed  by  the  statute. 

ADATDRTISIXO  MATTER.  Candidates  cannot  print  or  distribute 
printed  matter  except  as  nuthortKed  by  statute. 

August  9,  1912. 

Mr.  James  E,  Harkins,  County  Clerk,  Ann  Arbor.  Michigan: 

Dear  Sir — I  have  your  communication  of  July  31.  in  which  you  state 
that  yon  are  a  candidate  for  the  nomination  for  the  office  of  county 
clerk.    You  a,fk :  "Under  the  present  primarv-  law  as  given  in  the,1911 
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paii)|ihlet.  would  I  have  the  right  to  print  ia  full  (inchiding  two  inch 
by  three  inch  cut)  auv  iiamphiet.  card  or  newspaper  advertisement, 
word  for  word,  as  to  what  my  opponent  used  against  me  on  a  previous 
election  two  or  four  years  ago.  I  mean  to  say  nothing  of  myself,  but 
simply  reproducing  cut  and  language  verbatim  as  used  against  ma 

In  reply  thereto  would  say  your  attention  is  challenged  to  the  pro- 
visions of  section  48  of  the  primary  election  law  which  makes  it  unlaw- 
ful for  any  jierson  after  he  has  declared  himself  a  candidate  for  any 
office  included  in  the  provisions  of  the  act, 

"To  print  or  cause  to  be  printed,  pay  or  cause  to  be  paid  for 
printing,  circulate  or  distribute,  or  cause  to  be  circulated  or  dis- 
tributed, any  campaign  cards,  handbills,  banaer,  poster  or  other 
advertising  matter  tui^r  than  two  and  one-fourth  inches  in  width 
by  four  inches  in  length,  except  postal  cards  and  letters,  or  which 
contains  any  lithograph,  half-tone  engraving,  photograph  or  other 
likeness  of  himself,  which  likeness  is  larger  than  one  and  one- 
half  inches  in  widlh  by  two  inches  in  height." 

Section  50  of  the  primary  election  act  makes  it  unlawful  for  any 
candidate  for  nomination  to  have  printed  in  any  newspaper  any  ad- 
vertisMuent  in  which  more  than  ten  percentum  of  the  printed  matter 
is  printed  in  larger  type  than  the  regular  type  used  in  printing  the 
editorials  of  such  paper. 

In  view  of  the  foregoing,  you  will  obsen'e  that  you  cannot  use  a  cut 
t\*-o  inches  by  tliree  inches,  but  that  you  are  limited  to  a  cut  one  and 
one-lialf  inches  in  width  by  two  inches  in  height.  It  will  also  be  observed 
that  except  as  to  postal  cards  and  letters,  you  cannot  print  or  distribute 
any  campaign  cards,  hand  bill,  banner  or  poster  larger  than  two  and 
one-fourth  inches  in  width  by  four  inches  in  length.  I  cannot  advise  you 
definitely  as  to  the  propriety  of  printing  the  matter  to  which  you  refer 
but  it  would  seem  that  if  you  conformed  io  the  requirements  as  above 
outlined,  that  you  would  have  the  right  to  print  and  distribute  auch 
matter. 

Yours  respectfullv, 

PRANZ  C.  KUHN. 

T^k-o,  Attorney  General. 


LIQIOB  LAW.  CONTRACTS  FOR  FIXTURES.  Contracts  between 
wholesale  and  retail  liquor  dealers  for  renting  or  furnishing  fixtures 
not  prohibited  by  law. 

Augiist  9, 1912. 

Mr.  Henry  G.  Reek,  Prosecuting  Attorney,  Ludington,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  July  26th  requesting  an 
opinion  upon  the  questiim  of  whether  or  not  contracis  whereby  fixtures 
and  other  equipment  are  furnished  by  wholesale  liquor  dealers  to  retail 
liquor  dealers  entered  into  before  the  taking  effect  of  Act  Xo,  1  of  the 
I*ublic  Acts  of  the  second  extra  session  of  1912,  are  affected  by  the 
provisions  of  that  act. 

For  reply  thereto  would  say  that  this  net  prohibits  among  other  things 
any  wholesale  dealer  from  furnishing,  loaning,  renting,  or  contracting 
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to   furiiisli,   Iciiin   or  rent  any  fixtures  or  other  (ijui|iineiit  to  a   ivtaii 
liquor  desiler.     The  act  also  providea  that; 

"The  making  or  proposal  to  uiake  or  enter  into  any  conti-act, 
agreement  or  other  imderstaading  of  any  kind  or  nature  whalso- 
ever,  whether  written  or  verbal,  contrary  hereto,  siiall  be  a  viola- 
tion of  the  foreffoing  provision  and  all  such  agreements,  contracis, 
or  other  understanding,  whether  entered  into  before  or  after  either 
or  lH)th  of  such  parties  shall  have  l>e<-n  no  authorized  to  engage 
in  the  manufacture  or  t^ile  of  such  liquort),  shall  be  null  and  void 
and   of   no  effect   whatsoever." 

The  act  contains  no  provision  eipreaaly  de<laring  unlawful  contracts 
of  the  character  hereinbefore  mentioned  entered  into  before  the  act  be- 
came operative.  It  is  an  elementary  rule  in  the  construction  of  statutes 
that  legislation  Ih  to  have  a  prospective  operation  only  except  where  the 
contrary  intent  is  exjiressly  de<-lared  or  is  necessarily  to  be  implied 
from  the  terms  employed.  Applying  this  rule  to  the  case  under  con- 
sideration, it  is  my  opinion  that  contracts  between  wholesale  and  re- 
tail liquor  dealers  for  the  raiting  or  furnishing  of  fixtures  or  other 
equipment  entered  into  before  the  act  hei-ein  lief  ore  refen-ed  to  became 
operative  are  not  affected  by  the  provisions  of  that  act. 

Respectfnltv  yours, 

PB.Os'Z  C.  KUHi', 

Iji-g-o.  Attorney  General. 


STATE  HOSPITAL  POE  THE  IXSASE.  EMPIX)YES.  EMPrX)YERS 
LIABILITY  LAW.  The  Employers  Liability  I^w  applies  to  all  em- 
ploves  for  the  State  Hospital  for  the  Insane. 

August  9,  1912. 

Mr.  Chauncey  F.  Cook,  Hillsdale,  Michigan : 

Dear  Sir — I  am  in  receipt  of  your  letter  of  August  2nd  with  reference 
to  the  manner  in  which  the  State  Hospital  for  the  Insane  is  affected  by 
Act  No.  10.  Public  Acts  of  the  extra  session  of  1912,  known  as  the 
Employers  Liability  and  Workingmen's  Compensation  Act. 

For  reply  thereto  would  sa.v  that  I  have  written  Mr.  Jno.  O.  Clark, 
Trustee  of  the  Pontine  State  Hospital  upon  the  same  subject,  and  from 
a  reading  of  this  letter,  a  copy  of  which  is  enclosed  herewith,  yoq 
will  see  that  no  action  is  required  by  the  Stale  Hospital  in  order  to  bring 
the  hoRpttal  under  the  provisions  of  this  act. 

Further  answering  your  letter  would  say  that  this  act  does  not  au- 
thorize the  bringing  of  an  action  in  coui-t  for  the  enforcement  of  claims 
arising  under  the  law.  Furthei-  answering  your  letter  I  would  say 
that  the  law  applies  to  all  employes  of  the  State  at  the  hospital,  but 
it  does  not  apply  to  oftic<Ts  of  the  institution. 

Verv  i-PS]K'rtfullv  voui-s, 

FRANZ  C.  KUHX, 

lA-g-o.  Attorney  General. 


.yGoogle 
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API'ROPRIATION  OF  PUBLIC  PUN1>S.  MICHIGAN  ASSOCIA- 
TION FOR  THE  PREA'ENTION  AND  RELIEF  OF  TUBERCU- 
LOSIS. The  conetitutionality  of  an  appropriation  of  public  funds 
by  the  Legrislature  for  the  use  of  the  Michigan  Association  for  the  pre- 
vention and  relief  of  tuberculosis  questioned. 

Augiist  9,  1912. 

Mr.  Carol  F.  Walton,  Sec'ty,  Michigan  Ass'n.  for  the  Prevention  and 
Relief  of  Tuberculosis,  Ann  Arbor,  Michigan : 

l>ear  Sir — ^I  am  in  receipt  of  your  letter  of  July  Slst  with  reference 
to  the  constitutionality  of  an  appropriation  of  public  funds  by  the  leg- 
islature for  the  use  of  the  Michigan  Association  for  the  Prevention  and 
Relief  of  Tuberculosis  in  carrying  out  the  ■work  of  the  association. 

For  reply  thereto  would  say  that  I  very  much  question  the  consti- 
tutionality of  an  appropriation  act  of  this  kind  where  the  money  is  to 
be  turned  over  to  and  expended  by  a  privately  organized  society.  I 
believe  that  an  appropriation  of  this  character  would  be  much  more 
likely  sustained  by  the  courts  if  the  appropriation  is  to  be  expended 
under  the  direction  of  some  state  officer  or  board,  and  do  not  believe 
that  it  would  be  advisable  to  attempt  to  secure  an  appropriation  for  this 
work  to  be  expended  by  a  privately  organized  society. 

Respectfullv  yours, 

FRANZ  C.  KUHN, 

Ija-g-o.  Attorney  General, 


EXPENSE  OF  REMOVAL  PROCEETHNO.  AUTHORITY  OF 
BOARD  OF  STATE  AUDITORS  TO  AUDIT.  The  Board  of  State 
Auditors  has  the  right  to  audit  and  allow  expenses  incurred  in  a 
proceeding  initiated  by  the  Governor  for  the  removal  of  a  public 
officer. 

August  9,  1912. 

Board  of  State  Auditors,  Capitol,  Lansing: 

Gentlemen— I  am  in  receipt  of  your  letter  of  August  1st.  enclosing 
claims  of  David  Friday,  William  K.  Clufe,  Roger  I.  Wykee  and  Hon- 
delink  &  Luther,  for  services  and  expeuses  as  accountants,  special  coun- 
sel and  stenographers  in  connection  with  the  proceedings  before  the 
Governor  for  the  removal  of  Robert  H,  Shields,  State  Tax  Commissioner, 
and  requesting  an  opinion  upon  the  question  of  whether  or  not  these 
claims  are  valid  claims  against  the  state. 

For  reply  thereto  would  say  that  it  is  my  opinion  that  these  claims 
constitute  valid  claims  against  the  state  which  the  Board  of  State 
Auditors  has  authority  to  audit  and  allow.  Section  7  of  Article  !)  of 
the  Revisetl  Constitution  confers  upon  the  Governor  the  power  and 
makes  it  his  duty,  except  when  the  legislature  is  iu  session.  "To  examine 
into  the  condition  and  administration  of  any  public  office  and  the  acts 
of  any  public  officer,  elective  or  appointive;  to  remove  from  office  for 
gross  neglect  of  duty  or  for  comipt  conduct  in  office,  or  any  other 
misfeasance  or  malfeasance  tlierein,  any  elective  or  appointive  state 
officer,  except  legislative  or  judicial,  and  report  the  cause  of  such  re- 
moval to  the  legislature  at  its  next  session."  ^'^'J^^"" 
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In  Attorney  General  vs.  Jofhiin  99  Mich.  358.  the  Supreme  Court 
-speaking  of  the  power  and  duty  of  the  Governor  under  this  pravision 
of  the  Constitntioa  Bays: 

"It  is  the  duty  of  the  Governor  to  investigate,  using  all  lawful  means 
to  go  to  the  hottom  of  any  real  or  suppofi<yi  irregularity ;  and,  to  that 
end,  he  may  use  clerks  and  expert  accountants,  if  necessary,— and  it 
is  fair  to  presume  that  the  State  wonM  recognize  the  expenses  as  legiti- 
mate obligations.  The  law  does  not  require  a  complainant,  nor  pre- 
vent the  Governor  from  committing  the  interests  of  the  State  to  com- 
petent lawyers,  oflficial  or  otherwise.  Finally,  the  Governor  act«  judi- 
cially upon  the  accumulated  evidence,  and  such  explanations  by  way 
of  defense  as  the  respondent  may  oflfer."     (Page  374). 

While  there  is  no  express  provision  of  the  constitution,  or  laws  rela- 
tive to  the  payment  of  claims  of  this  character,  it  is  my  opinion,  in 
view  of  the  constitutional  provisions  above  quoted  and  the  nature  of 
the  duty  imposed  upon  the  Governor  as  explained  by  the  Supreme  Court 
in  the  case  cited,  that  these  claims  constitute  valid  claims  against  the 
State  which  the  Board  of  State  Auditors  has  authority  to  audit  and 
allow. 

Vouchers  No.  565,  David  Friday.  *163.19;  No.  566,  William  K.  Clute. 
$39.15;  No.  567,  Roger  I.  Wykes,  $671.65  and  No.  823,  Hondelink  & 
Luther,  $148.25  are  returned  herewith. 

Eespectfullv  vours, 

FRANZ  C.  KUHN. 

Lag-o. — Ends.  Attorney  General. 

INSURANCE  LAW.     ANTI-REBATE.     Statement  of  the  applicaHon 
of  the  anti-rebate  law  to  insurance  policies. 

August  9,  1912. 
Hon.  C.  A.  Palmer,  Commissioner  of  Insurance,  Lansing.  Michigan : 

Denr  Sir — T  am  in  receipt  of  your  request  for  an  opinion  upon 
the  question  of  whether  or  not  the  following  would  be  held  to  be  viola- 
tions of  the  Anti-rebate  law  so-called,  the  same  being  Act  127  of  the 
Public  Acts  of  1911: 

"let.  On  a  change  of  the  location  of  the  subject  of  the  insurance  to 
a  place  where  the  rate  as  advised  by  the  Michigan  Inspection  Bureau 
is  lower  than  the  rate  paid  at  the  former  location,  to  repay  to  the 
insured  part  of  the  premium  as  a  "return  premium"  or  otherwise  un- 
less the  policy  is  cancelled. 

2nd.  When  a  rate  advised  by  the  Michigan  Inspection  Bureau  ia 
reduced  by  them,  to  repay  to  the  policy  holder  a  part  of  the  premium 
paid  for  his  insurance  as  a  "return  premium"  or  otherwise  unless  the 
policy  is  cancelled." 

In  reply  thereto  ^\x)uld  say  that  the  provisions  of  the  said  act  that 
are  material  for  the  determination  of  these  questions  reads  as  follows: 

"Nor  shall  any  such  corporation,  association,  partnership, 
Lloyds  or  individual  underwriters,  or  officer,  agent,  solicitor  or 
representative  thereof,  or  any  other  person,  directly  or  indirectlv, 
in  any  manner  whatsoever,  pay  or  allow,  or  offer  to  payi^TCtlKre" 
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as  iaducemeot  io  such  insurance,  or  after  the  iosurance  shall 
have  been  effected,  any  rebate  from  the  premium  which  is  speci- 
fied in  the  policy  •  •  •  •  nor  ehall  any  insurance  agent  or 
representative,  or  any  other  person,  directly  or  indirectly,  either 
by  sharing  commissions  or  in  any  manner  whatsoever,  pay  or 
allow  or  offer  to  pay  or  allow  as  inducement  to  such  insurance, 
or  after  the  insurance  shall  have  been  effected,  any  rebate  from 
the  premium  which  is  specified  in  the  policy." 

It  is  my  opinion  that  neither  of  the  acts  above  referred  to  would  be 
unlawful  nnder  the  Rtatute  in  question.  They  are  not  within  the  mis- 
chief intended  to  be  remedied  by  the  Anti  Relate  act.  In  each  case 
the  hazard  is  lesseneii  and  the  insured  is  only  required  to  pay  the  rate 
in  accordance  with  the  rate  for  the  hazard  as  lest<ened.  Under  the  cir- 
cumstances, I  hold  that  it  would  not  be  a  violation  of  the  Anti  Rebate 
law  to  return  a  part  of  the  premium  in  each  case  without  cancelling 
the  policy.  However,  the  true  nature  of  the  transaction  shonld  be  in- 
dicated by  attaching  a  rider  showing  the  facts  that  a  part  of  the  pre- 
mium has  been  returned,  and  the  i-eason  therefor. 

Respectfully  yours, 

FRANZ  C.  KUHN, 

La<g-o.  Attorney  General. 

LIQUOR  LAW.  WHOLESALE  LIQUOR  DEALER.  A  wholesale  liquor 
dealer  cannot  sell  liquor  except  at  the  place  of  business  specified  in 
the  license, 

August  9, 1912. 

Mr.  Frank  A.  Bell,  Prosecnting  Attorney,  Ishpeming,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  August  5th  asking  whether 
or  not  in  our  opinion  a  wholesale  liquor  dealer  licensed  to  conduct  his 
business  in  the  City  of  Xegannee  is  within  the  law  when  he  goes  into  an 
adjoining  city  or  township  and  take  ordere  for  beer  in  keg  lots  from 
a  number  of  customers,  and  then  ships  the  beer  from  himself  in  X^aunee 
to  himself  in  the  other  city  or  township  and  there  employs  a  dray  to  dis- 
tribute the  kegs  to  his  customers  to  fill  the  orders  previously  taken. 
Also,  whether  the  same  man  would  be  within  the  law  if  instead  of 
doing  business  as  above  stated  he  went  into  the  adjoining  city  or 
township,  took  the  orders  and  then  shipped  each  individual  order  to 
the  customer  from  whom  the  order  was  received.  You  also  ask  whether 
or  not  nnder  authority  of  I'eople  vs.  Cain,  19  Detroit  I^egal  News,  583, 
a  wholesale  liquor  dealer  may  sell  beer  as  well  as  other  liquors  in 
wholesale  quantities  under  his  license,  and  whether  or  not  he  may  sell 
in  quantities  of  less  than  three  gallons. 

For  reply  to  the  first  and  second  questions  asked,  I  would  say  that 
in  my  judgment  a  wholesale  liquor  dealer  would  not  be  permitted  to 
conduct  the  business  in  the  manner  stated  in  your  communication.  The 
general  liquor  law  contemplales  that  all  sales  shnll  W  made  from  the 
place  of  business  specified  in  the  dealers'  license  and  l>ond,  and  in  the 
case  stated  by  you,  the  sales  would  not  in  my  judgment  be  made  at  the 
dealer's  place  of  business  in  the  City  of  Negaunee. 

Relative  to  the  decision  of  the  Supreme  Court  in   People  vs.  Cain, 
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would  say  that  the  legislature  holds  that  a  nholesale  dealer  must 
not  Bell  in  quantities  of  less  than  three  gallons.  The  other  question 
of  whether  or  not  a  wholesale  liquor  dealer  may  lawfully  sell  beer  aB 
well  as  other  liquors  in  wholesale  quantities  under  his  license  does 
not  appear  to  have  been  involved  in  that  case.  Howe\er,  it  has  been  the 
ruling  of  this  department  that  when  a  perwn  takes  out  a  license  to  en- 
gage in  the  business  of  selling  spirituous  and  intoxiratint;  liquors  at 
wholesale,  be  cannot  under  that  license  sell  malt,  brewed  and  fermented 
liquors  at  wholesale, 

Respectfullv  vours, 

FR-tNZ  C.  KUHN, 
Lag-o.  Attorney  General. 


HOSPITALS  FOB  THE  INSANIC.  APPLICATION  OF  EMPLOYERS' 
LIABILITY  LAW.  The  Employers'  Liability  I^w  applies  to  the 
State  Hospitals  for  the  Insane  witbont  any  action  upon  the  part  of  the 
Board  of  Trustees. 

August  0.  1912. 

Mr.  John  (5.  Clark,  Tnistee  Ponliac  State  Hospital,  Bad  Axe,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  communication  of  July  2Tth.  en- 
closing copy  of  a  resolution  adopted  by  the  joint  board  of  trustees  of  the 
aeventl  hospitals,  appointing  a  committee  to  ascertain  from  the  Attorney 
General  whether  or  not  the  employers'  liability  act  passed  at  the  first 
extra  session  of  the  legislature  in  ]!)12  applies  to  employes  of  the  State 
at  the  several  state  hospitals  for  the  insane,  and  if  it  does  apply  to 
such  employes,  what  procedure  is  necessari'  upon  the  part  of  the  several 
boards  of  trustees. 

For  reply  thereto  would  say  that  the  act  in  question  is  Act  No.  10 
of  the  Public  Acts  of  the  first  extra  session  of  1012.  Section  5  of  the 
act  provides  that  the  following  shall  constitute  employers  subjeit  to 
the  provisions  of  the  act: 

"1.  The  state  and  each  county,  city,  township,  incorporated 
village  and  school  district  therein; 

"2.  Every  jmrson,  firm  and  private  corporation,  including  any 
jiublic  service  corporation,  who  has  any  person  in  service  under 
any  contract  of  hire  expi-ess  or  implied,  oral  or  written,  and 
who,  at  or  prior  to  the  time  of  the  accident  to  the  employe  for 
which  compensation  under  this  act  may  be  claimed,  shall  in  the 
manner  provided  in  the  next  section,  have  elected  to  become  sub- 
ject to  the  provisions  of  this  act,  and  who  sliall  not,  prior  to 
such  accident,  have  effected  a  withdrawal  of  such  election,  in 
the  manner  provided  in  the  next  section." 

Section  6  of  the  act  then  provides  for  an  election  upon  the  part  of 
the  employers  mentioned  in  subdivision  two  above  quoted. 

Section  7  of  the  act  provides  that  the  term  "employe"  as  used  in  the 
act  shall  be  constnied  to  mean : 

1.  "Every  person  in  the  service  of  the  State,  or  of  any  county. 
<'ity,  township,  incorporated  village  or  school  district  therein,  un- 
der any  appointment,  or  contract  of  hire,  express  or  implied,  oral 
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or  written,  except  any  ulDcial  of  tlie  State,  or  of  any  county,  city, 
township.  incori)oraled  village  or  scliool  district  tliei-ein :  Pro- 
vided, That  one  employed  b.v  a  confmctor  who  has  contracted 
with  a  connty.  city,  township,  incorixrated  village,  school  dis- 
trict or  the  State,  thn)ngh  its  representatives,  shall  not  I)e  con- 
sidered an  emi)loye  of  the  State,  county,  city,  township,  incor- 
porated village  or  school  district,  which  made  the  contnict : 

2.  "Every  i>e!-son  in  the  service  of  another  under  any  contract 
of  hire,  express  or  impliefl.  oral  or  written,  including  aliens,  and 
also  including  minors  who  ai-e  legally  permitted  to  work  under 
the  law^  of  the  State  who,  for  the  purposes  of  this  act,  shall  be 
considered  the  same  and  have  the  same  power  to  contract  as 
adult  employes,  bnt  not  including  any  person  whose  employment 
is  but  casual  or  is  not  in  the  usual  course  of  the  trade,  business, 
profession  or  occnpatiou  of  his  employer." 

Section  S  (hen  provides: 

'■Any  emplo.ve  as  defined  in  subdivision  one  of  the  preceding 
section  shall  be  xubjert  to  the  provisions  of  this  act  and  of  any 
act  amendator>-  thei-eof." 

The  snnie  secticm  provides  that  any  emplo.ve  as  detlned  in  subdivision 
2  of  section  7  shall  be  denned  to  have  accepted  and  shall  be  subject  to 
the  provisions  of  the  act  under  certain  conditions. 

Tt  will  be  obsened  from  the  provisions  of  the  law  above  quoted 
that  the  State  and  each  connty,  cit.v.  township,  incorporated  village  and 
school  district  therein  are  expressly  made  subject  to  the  provisions 
of  tbe  act  and  no  action  upon  (he  part  of  any  officer  or  officers  of 
the  State  or  these  political  subdivisions  is  necessary  to  bring  them 
within  the  terms  of  the  statute.  Persons  employed  in  the  sen-ice  of 
the  State  or  of  any  county,  cit.v.  township,  incorporated  village  and 
school  district  therein,  except  oflficers  thereof,  are  likewise  made  sub- 
ject to  the  provisions  of  the  act  without  any  election  upon  their  part. 
It  is  not  therefore  necessari-  that  the  boards  of  trustees  of  the  several 
state  hospitals  take  any  action  in  order  to  bring  those  institutions  under 
the  provisions  of  the  act. 

There  seems,  however,  to  I*  a  defect  in  (he  statute  that  will  prevent 
its  complete  application  to  the  State  and  employes  of  the  State  until 
Mtme  further  action  is  taken  by  Ihe  T,egip=l!i(ure.  The  act  makes  no  ai»- 
propriation  for  the  payment  to  employes  of  the  State  on  account  of 
claims  arising  under  this  act,  and  no  provision  is  made  by  which  there 
are  any  funds  available  for  that  ]mr]>ose.  The  act  contains  no  direc- 
tion to  the  Auditor  Oeneral,  State  Treasurer  or  the  Hoanl  of  Auditors 
or  any  other  oflScer  of  the  State  to  judit  and  pay  claims  of  this  character 
and  there  are  no  funds  in  the  State  Treasury  available  for  the  pa.vmeut 
of  such  claims.  The  Ponstitution.  .Viiicle  X,  section  Ifi,  expressly  pro- 
vides : 

"That  no  money  shall  be  paid  out  of  the  State  Treasury  except 
in  pursuance  of  appropriations  made  by  law," 

In  view  of  the  foi-egoing  T  am  of  opinion  that  until  the  T^^egislature 
makes  some  provision    for  the   pa,vment   of   claims   against    the  State 
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arising  under  this  act.  tbere  is  no  method  liy  which  these  claims  can 
be  liquidated.  I  wonld  snggest,  however,  that  if  any  claims  do  arise 
that  the  procedure  outlined  in  the  statute  Jooking  toward  fixing  tlie 
liability  for  the  claimK,  the  metliod  of  compeusation,  etc.,  be  followed 
so  that  the  legislature  at  its  next  session  uiay  make  an  appropriation 
for  the  payment  of  sufli  claims. 

Very  respectfully  vours. 

fba:s'z  c.  kuitx. 

La-k-o.  Attorney  General. 


IXOOMPATIBILITY  OF  OFFICE.  STATE  SENATOR  AND  AS- 
SISTANT CORPORATION  COUNSEL  OF  THE  CITY  OF  DE- 
TROIT. A  State  Senator  may,  during  the  terra  for  which  he  is  elected, 
be  appointed  to  the  office  of  Assistant  Corporation  Counsel. 

August  9.  1912. 
Hon.  Chase  S.  Osborn,  Governor,  Capitol,  Lansing: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  July  25th  in  which  you 
ask  whether  or  not  a  person  holding  the  office  of  State  Senator  may 
during  the  tenii  for  which  he  is  elected  be  appointed  to  the  office  of 
assistant  corjioration  counsel  of  tlie  City  of  Detroit, 

For  answer  thereto  would  say  that  it  is  my  opinion  tbat  there  is  no 
incompatibility  between  the  two  offices  and  that  a  State  Senator  may 
thei*fore  during  the  term  for  which  he  is  electedj  be  lawfully  appointed 
to  the  office  of  assistant  corporation  counsel. 

Yours  respectfully. 

FRANZ  C.'KUHN, 

La-k-o.  Attorney  General, 


PRIMARY  ELECTION  LAW.  ENROLLED  VOTER.  A  PERSON 
KNROLLED  WITH  AN  OLD  POLITICAL  PARTY.  CHANGE  OLD 
TO  EXISTING.  A  person  cannot  change  his  party  enrollment  on 
primary  election  day. 

August   14,  1912. 

Mr.  Peter  G.  Milks,  Summit  City,  Michigan: 

Dear  Sir — I  have  your  communication  of  August  7th,  in  which  you 
inquire  whether  a  person  who  is  enrolled  as  a  member  of  one  of  the  old 
political  parties  may  ctiange  his  enrollment  and  become  affiliated  with 
another  old  political  party  prior  to  or  upon  primary  election  day. 

In  reply  thereto  would  say  an  enrolled  voter  may  change  bis  party 
affiliation  and  become  enroll«i  with  one  of  the  old  political  parties  only 
upon  a  r^ular  enrollment  day.  This  point  is  settled  by  section  11  of 
the  general  primary  election  act.  which  provides  in  part  that: 

"Whenever  an  enrolled  voter  has  changed  his  party  afHIiation 
and  desires  to  \>e  enrolled  as  a  member  of  another  (>olitical  party, 
he  may  jierponally  make  application  only  on  enrollment  day  for 
re-enrollment."     etc.  ,  -  . 

The  only  exce|)tion  to  the  above  quoted  rule  is  in  the  case  of  a  new 


ATTORNEY   GENERAL.  106 

politica.1   party.     Section  28  of  the  general   primarj'  election   act  pro- 
vides in  part: 

"That  any  enrolled  voter  may  re-enroli  on  primai-j-  election  day 
as  a  member  of  a  new  political  party,"  etc. 

This  exception,  however,  would  not  apply  to  a  Socialist,  Prohibition, 
Democratic  or  Republican  party,  August  27th  ia  not  a  r^ular  enroll- 
ment day.  Accordingly,  if  you  are  enrolled  as  a  member  of  one  of  the 
old  political  parties  you  cannot  change  your  party  affiliation  and  become 
enrolled  as  a  m«nber  of  any  other  old  political  party. 

Reepectfullv  yours, 

PBANZ  C.  KUHN, 
L-g-o,  Attorney  General. 


PRIMARY  ELECTION  LAW.  CAXDinATES,  NEW  POLITICAL 
PARTY.  The  candidate  of  a  new  political  party  who  receives  the 
most  votes  is  nominated. 

August   U.  1912. 

Hon,  Arthur  A.  Montague,  Judge  of  Probate,  Howell,  Michigan: 

Dear  Sir — I  have  your  communication  of  the  13tli  inst,  which  reads 
as  follows: 

"In  this  county,  there  was  only  one  man  nominated  on  the  Progres- 
sive County  Ticket,  and  the  rest  was  left  blank.  If  the  Progressives 
write  in  the  names  on  the  day  of  primarv  election  i\ill  thev  be  nomi- 
nated?" 

In  reply  thereto  would  say  the  law  seems  to  be  silent  in  regard  to 
the  number  of  votes  which  a  candidate  affiliated  with  a  new  political 
party  must  receive  in  order  to  be  nominated.  In  the  absence  of  any 
expressed  limit,  T  am  inclined  to  believe  the  candidate  for  a  ]»articulnr 
office  who  receives  the  most  votes  will  be  nominated. 

Respectfullv  vours, 

FRANZ  r.  KUHX. 

Ij-r-o.  Attoniey  General. 


PRIMARY  ELECTION  LAW.  CANDIDATE  FOR  COUNTY  DRAIN 
COMMISSIONER.  The  name  of  a  candidate  for  county  drain  com- 
missioner who  flies  regular  nomination  petition  should  be  placed 
upon  the  official  ballot. 

August   14,   1912. 

Mr.  William  Houghton,  County  Clerk,  Roscommon,  Michigan: 

Dear  Sir — I  have  your  communication  of  August  12th  in  which  you 
inquire  in  regard  to  placing  the  name  of  a  candidate  for  county  drain 
commissioner  upon  the  official  primarv  election  ballots  for  August  27th, 
1912, 

lu'  reply  thereto  would  say  the  statute  to  which  you  refer  was 
amended  by  Act  185  of  the  Public  Acts  of  1911.  We  have  held  that  the 
term  of  office  of  a  county  drain  commissioner  elected  in  1910  will  ex- 
pire December  IlOth,  1912.     -Accordingly,  it  would  seem  that  if  the  per- 
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won  to  H^'honi  vcm  i-efer  files  potitioDS  which  are  I'egular  aod  suffi^'ient 
Ihat  his  name  should  be  placed  upon  the  official  ballots. 

Respectfully  TOurs, 

FRAXZ  r,  KrHX. 
L-ft-o.  Attorney  <ieneral. 


PRIMARY  KLEf'TION  LAW.     VACAXCY.     Wh^re  a   ['nrty  files  his 

nomination  petition  and  withdraws  the  vacancy  cannot  he  filled  by  the 

countv  committee. 
PRIMARY  BALTX>TS.    NAMES.     XEW  POLITICAL  TARTY.    Xames 

may  be  written  on  primary  ballots  of  new  political  party  in  case  there 

are  no  nomination  petitions  filed. 

August   14.   1912. 
Mr,  P.  I(.  Babcock,  Pontiae.  Michigan: 

Dear  Sir— I  have  your  communication  of  August  12th.  in  which  you 
ask,  first,  "If  a  party  flies  his  nomination  petition  and  withdraws  same, 
can  the  vacancy  be  filled  by  the  county  committee  of  the  respective 
party  the  same  as  filling  vacancy  on  the  ballot  for  the  general  election." 
The  answer  to  this  question  is  no. 

You  also  ask,  "Can  names  be  written  in  on  primary  ballots  for  office 
not  filled  by  petitions  by  a  newly  fomied  political  organization."'  The 
answer  to  this  question  is  yes. 

Ro*pectfullv  vours, 

FRAXZ  n,  KTIIX, 

L-g-o.  Attorney  General, 


PRIMARY  ELECTION  LAW.  PROOREfiSIVE  P.VRTY  BALLOTS, 
Blank  spaces  should  be  provided  on  Progressive  Party  ballots  in  which 
voters  may  write  the  names  of  those  for  whom  they  desire  to  vote, 

August   14,   1912. 
Mr.  Walter  Hillenthal,  Punningville,  Mich.: 

Dear  Sir — I  have  your  communication  of  August  13th,  in  which  you 
state  that  there  are  several  offices  npon  the  Progressive  ticket  for  wtich 
there  are  no  candidates.  Yon  ask  whether  the  county  committee  can  fill 
the  vacancies  after  the  August  primary  in  order  that  there  might  be  a 
full  ticket  for  the  November  election. 

In  reply  thereto  would  say  the  question  which  you  present  is  one 
which  may  not  arise.  At  any  rate,  I  do  not  care  to  express  any  opinion 
until  after  the  August  primary.  Blank  spaces  will  be  provided  upon 
the  ballot  in  which  the  voters  may  write  the  names  of  those  persons 
for  whom  they  desire  to  vote.  The  fact  that  a  candidate's  name  is  not 
lirinte<l  upon  the  ballot  does  not  necessarily  mean  that  a  candidate  will 
Iiave  to  be  nominated  at  the  August  primari'. 

Respectfully  vours. 

FRANZ  C.  KFHN. 

L-g-o.  Attorney  General. 
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PKIJLARY  ELECTION  LAW.  ENROLLMEXT.  Board  of  Election 
('ommissioners  has  no  authority  to  detcnniiie  whether  a  voter  is 
legally  enrolled. 

ERRORS  IX  EXROLI.MENT.  CANDIDATE  FOE  OFFICE.  Where 
the  enrollment  book  shows  that  a  voter  is  enrolled  as  a  Republican 
he  cannot  be  a  candidate  for  office  npon  the  Democratic  ticket. 

August   14,   1912. 
Hon.  Arthur  D.  Wood,  Judge  of  Pi-obate,  Munising,  Michigan: 

Dear  Sir — I  have  your  communication  of  August  10th,  which  reads 
in  part  as  follows: 

"Kindly  give  me  your  opinion  upon  the  following  question:  Andrew 
Symon  filed  petition  for  the  nomination  for  the  office  of  county  treas- 
urer on  the  democratic  ticket.  The  enrollment  shows  him  to  be  en- 
rolled as  a  republican.  He  now  alleges  that  he  requested  that  he  be 
enrolled  as  a  democrat  at  the  regular  April  enrollment,  and  his  re- 
quest having  been  carried  out,  as  he  alleges,  that  an  error  has  been 
made  by  the  enrolling  clerk  in  entering  his  party  affiliation.  He  desires 
to  have  the  allied  error  corrected  by  changing  his  party  afhiiation 
from  republican  to  democrat,  and  offers  in  support  of  his  allegation 
his  sworn  testimony  and  that  of  another  witness. 

Can  the  board  of  enrollment  convene  and  correct  the  alleged  error 
if  satisfied  that  an  error  has  been  made?  And  thus  by  so  doing  give 
him  the  right  to  have  his  name  printed  as  a  nominee  on  the  official ' 
primary  ballot?  What  procedure  if  any  has  he  to  remedy  the  alleged 
error?" 

In  reply  thereto  would  say  I  do  not  understand  that  the  Board  of 
Election  Commissioners  has  authority  to  judicially  determine  whether 
a  voter  is  legally  enrolled.  The  enrollment  discloses  that  the  person 
in  question  is  enrolled  as  a  Republican.  Section  41  of  the  general 
primary  election  act  provides  in  part: 

"That  all  votes  cast  for  any  candidate  upon  the  ballots  of  one 
political  party  when  such  candidate  is  enrolled  as.  a  member  of 
another  party  shall  not  J>e  counted." 

Him-e  he  is  enrolled  as  a  Republican,  he  cannot  Ite  a  candidate  upon 
the  Democratic  ticket,  and  if  his  name  should  be  printed  thereon,  any 
votes  cast  for  him  on  the  Democratic  ticket  should  not  be  counted.  I 
am  inclined  to  believe  that  the  Board  of  Election  Commissioners  is 
bound  by  the  record,  that  it  cannot  determiue  whether  an  error  was 
made  in  enrollment.  I  think  the  board  would  be  warranted  in  refus- 
ing to  print  the  name  of  the  pei-son  upon  the  Democratic  ballot. 
Respectfullv  vours, 

FRANZ  C.  KUHN, 

I.-g-o.  Attorney  General. 
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PRIMARY  ELECTION  LAW.  BALLOTB.  Enrolled  voter  maj-  write 
the  name  of  a  candidate  upon  his  party  ballot  regardless  of  whether 
there  are  any  names  of  candidates  printed  thei-eon. 

August   14,  1912. 
Hon.  I-enis  L.  Thompson,  Judge  nf  Probate,  Allegau,  Michigan : 

My  Dear  Judge — I  have  your  commuuication  of  August  7th,  which 
i-eadfi  in  part  as  foUowe: 

"In  this  county  the  Progressives  have  in  the  field  a  ticket  for  nearly 
every  office,  but  for  one  or  two  they  have  failed  to  file  any  petitions. 
The  <]nestion  ^s,  sup])08e  a  progi-essive  voter  on  primary  election  day, 
writes  in  the  name  of  a  man  for  the  office  for  which  there  is  no  nominee, 
would  that  put  the  man  whose  name  is  written  in,  <mi  the  ticket  for  the 
party  at  the  election  in  Nov,  Is  there  any  limit  as  to  the  names  such 
person  should  receive  before  he  would  be  entitled  to  be  put  on  the 
ticket  as  the  party  nominee?  I  hope  I  have  made  myself  clear,  as  the 
question  will  arise  soon." 

In  reply  thereto  would  say  every  enrolled  voter  has  the  right  to 
write  the  name  of  a  candidate  upon  his  party  ballot  regardless  of  whether 
there  are  any  names  of  candidates  printed  thereon.  In  such  case,  such 
vote  should  be  counted  for  the  name  of  the  candidate  written  on  the 
ballot.  There  does  not  seem  to  he  any  limit  as  to  the  number  of  votes 
a  candidate  of  the  Progressive  political  party  should  receive  in  order 
to  entitle  him  to  the  nominatioo. 

Very  respectfuUv  vonrs. 

FRANZ  C.  KUHN. 

L^-o.  Attorney  General. 


PRIMARY  ELECTION  LAW.  CANDIDATE  FOE  OFFICE.  CAN 
DIDATE  FOR  SAME  OFFICE  IN  TWO  COUNTIES. 

The  Board  of  Election  Commissioners  has  no  right  to  refuse  to  print 
the  name  of  a  candidate  u]>on  the  priman'  election  ballots  because 
such  candidate  has  filed  a  nomination  petition  for  the  same  office  in 
another  county.  • 

August   14,  1(»12. 

Mr.  Ernest  C.  Smith,  Attorney  at  Law,  Kalkaska,  Michigan : 

Dear  Sir — I  have  your  communication  of  .A.uguet  10th  submitting 
an  inquiry'  arising  under  the  primary  election  law.  The  facts  stated  in 
your  communication  are  as  follows: 

"One  W,  L.  Roberts  an  attoraey  of  Ludington,  Mich.,  filed  a  peti- 
tion in  Mason  Co.  asking  for  the  Republican  nomination  for  Prosecuting 
Attorney  in  that  county.  He  has  practiced  in  liudington  for  about  a  year, 
has  an  office  there  and  resides  there  with  his  wife  and  child.  A  month 
ago  he  came  to  this  county  on  a  visit  to  his  mother  and  sister  and 
while  here  he  secured  a  petition  for  the  same  office  in  this  countj'  and 
filed  same  in  due  time.  He  then  went  awa.v,  presumably  back  to 
Ludington.  and  has  not  since  returned.  He  has  no  office  here,  has  not 
lived  here  for  about  five  years.  lie  consequently  has  a  jietition  on  file 
'ir  the  same  office  in  both  Mason  and  Kalkaska  counties  and  has  not 
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withdrawn  said  petition  in  either  county.  In  your  jiidgmeiit  should 
the  Board  of  Com niissi oners  certify  his  name  in  this  county  to  the 
pnmary  ballot?" 

In  reply  thereto  would  say  it  is  questionable  whether  your  Board 
of  Election  ronimiRsionei-R  would  have  the  right  to  refuse  to  place 
the  name  of  the  candidate  in  question  upon  the  primary  election  bal- 
lots in  your  county  because  of  the  facts  stated  in  your  communication. 
I  do  not  understand  that  the  Board  of  Election  Commissioners  would 
have  authority  to  judicially  determine  whether  the  candidate  in  quee- 
tion  would  have  the  legal  right  to  have  his  name  placed  npon  the  bal- 
lots in  the  two  counties.  It  is  possible  that  an  action  would  lie  to 
compel  the  Board  of  Election  Commissioners  of  the  county  of  which 
the  candidate  is  not  a  resident  to  leave  the  name  of  the  candidate  off 
the  ballot.  The  propriety  of  such  an  action  would  depend  upon  the 
actual  factfl  and  circumstances.  If,  however,  the  petition  of  the  can- 
didate in  question  was  r^rnlar  and  sufBcient,  in  the  absence  of  any  ac- 
tion taJten  to  restrain  the  Board,  I  am  inclined  to  believe  that  it  would 
be  its  duty  to  place  his  name  upon  the  proper  primary  election  ballot. 
Respectfullv  vours, 

PRANZ  O.  KUHN. 

Tj-g-o.  Attorney  General. 


PRIMARY  ELECTION  BALLOTS.  NATIONAL  PROGRERBIVI': 
PARTY.  The  County  Committee  has  the  right  to  demand  that  ballots 
for  National  Progressive  Partv  be  printed. 

ENROLLED  VOTER.  Any  voter,  whether  enrolled  or  not.  may  en- 
roll as  a  member  of  a  new  political  party  on  Primary  Election  day. 

August   14.   1912. 
Mr.  Blair  F.  Scott,  County  Olerk,  Lake  City,  Michigan : 

Dear  Sir — I  have  your  communication  of  the  5th  inst.,  which  reads 
as  follows : 

"The  National  Progressive  Party  filed  petitions  for  a  full  county 
ticket  in  this  County.  Can  we  legally  have  a  ballot  printed  for  them, 
and  can  they  under  the  Primary  I.*aw  change  their  party  affiliations  on 
election  day  and  vote  for  a  new  party?  The  law  does  not  seem  to  be 
very  plain  on  this.  It  seems  to  contradict  itself.  I  saw  by  an  ari:icle 
written  in  one  of  the  State  papers  that  there  is  now  imder  way  the 
Law  that  they  can  get  on  the  ticket  in  the  Primaries  as  they,  legally, 
have  no  organization  either  in  the  Counties  or  State," 

In  reply  thereto  would  say  the  Chairman  and  Secretary  of  the  county 
committee  of  the  National  Progressive  Party  have  the  right  to  demand 
that  ballots  be  printed  under  authority  of  Section  22  of  the  general 
primary  election  act.  Section  28  of  the  general  primari-  election  act 
authorizes  any  voter  whether  enrolled  or  not.  to  enroll  as  a  member  of 
a  new  political  party  on  primary  election  day. 

Respectfullv  vours. 

FRANZ  C.  KTTHN. 

L-R-o,  .\ttomey  Oeneral. 
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CHAUFFrCUK>J-  LICENSE.  TESTER  OF  AUTO>fOBII.ES.  Every 
tester  of  automolHles  is  required  to  make  application  for  and  secure 
chaaffeiir'B  license. 

August  23.  1912. 

Mr.  Joliii  J.  Walsh,  c/o  Oakland  Motor  Car  Company.  Pontiac,  Mich- 
igan: 

I)ear  Sir — T  have  your  commnnieation  of  August  8tli  directed  to  Mr. 
lAwIer.  in  T**bich  you  inquire  whether  it  is  necessary  for  a  tester  of  au- 
tomobiles, employed  by  actual  manufacturers,  to  secure  a  chauffeurs' 
license. 

In  reply  thereto  would  say  this  matter  is  governed  bv  Act  318  of 
the  Public  Acts  of  19()fl.  Section  8  of  this  act  makes  it  the  duty  of 
every  penuHi  desiring  to  operate  a  motor  vehicle  ae  a  chauffeur  to  secure 
8  chauffeur's  license.    Subdivision  7  of  this  section  provides  in  part  that 

"No  person  shall  operate  or  drive  a  motor  vehicle  as  a  chauffeur 
upon  the  public  highways  of  this  state  after  this  act  takes  effect, 
unless  such  person  shall  have  complied  iu  ail  resjiects  with  the 
requirements  of  this  section." 

The  term  "chauffeur"  as  detlned  in  section  1  of  the  act  to  mean 
"any  person  operating  a  motor  vehicle  for  hire,  or  as  the  employe  of 
the  owner  thereof." 

I  am  nnable  to  determine  that  tliere  is  any  I^al  or  apparent  dis- 
tinction between  a  so-called  tester  and  a  chauffeur  bs  d^ned  in  the 
law.  The  fact  that  the  person  operating  or  driviug  the  motor  vehicle 
does  so  for  the  purpose  of  testing  it  or  any  of  the  parts  thereof  does  not 
exclude  him  from  the  defiuitiou  of  a  chauffenr.  The  teeter  is  employed 
by  the  owner  of  the  motor  vehicle  to  operate  it.  If  from  a  position  of 
policy  it  is  wise  to  require  the  issuance  of  a  chauffeur's  license  to  per- 
sons generally  operating  motor  vehicles  upon  the  highwa.vs  for  hire  or 
in  the  employ  of  the  oivner.  it  is  equally  wise  and  prudent  to  require  a 
so-called  tester  to  secure  a  chauffeur's  license. 

It  is  therefore  my  opinion  that  every  pei-son  who  acts  in  the  capacity 
of  a  tester  for  any  manufacturer  of  automobiles  is  i-equired  under  the 
law  to  make  application  for  and  secure  a  chauffeur's  license. 
ResiiectfuUv  vours. 

FRANZ  C.  KUHN, 

Ivg-o.  Attorney  General. 


PRIMARY  ELECTION  LAW.  FIFTEEN  I'ER  CENT  CLAUSE.  The 
fifteen  per  cent  clause  in  the  Primary  Election  Law  refei-s  to  the  party 
vote  rather  than  the  vote  for  an  individual. 

August  23,  1912. 

Hon.  W.  Frank  James.  State  Senator.  Hancock.  Michigan: 

Mv  Dear  Senator— I  have  vour  communication  of  August  Ifith  in 
which  voi!  refer  to  the  last  proviso  iu  section  iM  of  the  genei-a!  primary 
election  act.     You  ask  whether  in  case  a  particular  candidate  without 
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op[>o8itioii  actually  receives  less  than  fifteen  pev  cent  of  tbe  vote 
cast  for  secretary  of  state,  although  thei-e  may  be  other  candidates  for 
office  who  i-eceive  more  than  fhe  necessary  fifteen  per  cent,  if  in  the  case 
of  the  former  the  candidate  would  be  entitled  to  have  his  name  placed 
upon  the  oflBcial  election  ballot. 

In  reply  thereto  I  would  say  the  i>voviso  to  which  jou  i-efer  refers  to 
the  vote  of  the  party  rather  than  the  vote  for  an  individual.  The  party 
vote  is  the  basis  for  computation.  I  understand  that  if  for  any  one 
candidate  in  the  particular  unit,  the  party  casts  fifteen  i>er  cent  or 
more  votes  than  were  cast  for  secretary  of  state  that  every  candidate 
therein  who  receives  the  highest  vote  is  entitled  to  have  his  name  placed 
upon  the  official  election  ballot,  although  he  may  not  receive  the  neces- 
sary fifteen  per  cent  vote. 

Verv  respectfully, 

FRANZ  C.  KUHN, 

L-g-o,  Attorney  General. 


PRIMABY  ELECTION  LAW.  FIFTEEN  PER'CENT  CI-AUSE.  The 
fifteen  per  cent  clause  in  the  Primary  Election  Law  applies  to  the 
vote  cast  in  the  citj',  county  or  district  ratlier  than  (he  vote  cast  in 
the  state. 

August  23,  1912. 

Hon.  Edmund   C   Shields,  Chairman,   Democratic   State  Central   Com- 
mittee, Howell,  Michigan: 

My  Dear  Shields — I  have  your  communication  of  August  17th,  in 
which  you  ask: 

"Will  you  please  give  me  the  construction  which  you  put  upon  Sec.  3T 
of  Act  281,  Public  Acts  of  1909,  being  the  primary  election  law,  especially 
upon  the  proviso  clause.  Doee  that  mean  that  each  candidate  must 
have  fifteen  per  cent  of  the  vote  in  bis  district,  or  does  it  mean  that 
fifteen  per  cent  of  the  total  vote  throughout  the  state  is  cast  that  it 
will  be  sufficient?" 

The  proviso  to  wbieb  you  refer  reads  as  follows: 

"Provided.  That  no  candidate  for  any  city,  county,  district 
or  State  office  shall  be  deemed  nominated  and  no  certificate  of 
nomination  shall  be  given  to  any  person  whose  i)olitical  party 
with  which  he  is  enrolled  casts  at  such  primary  election  less  than 
fifteen  per  centum  of  the  \ote  east  by  such  political  party  for 
secretary  of  state  at  the  last  preceding  biennial  or  November  elec- 
tion; and  in  such  case  such  political  party  shall  not  be  entitled 
to  have  tbe  names  of  any  candidates  printed  upon  the  official 
election  ballot" 

I  have  been  inclined  to  take  the  position  that  it  was  the  intent  of  the 
legislature  in  the  passage  of  the  proviso  in  question  to  make  the  vote 
cast  by  the  political  party  in  the  city,  county,  or  district,  the  basis  for 
computation,  rather  than  the  vote  cast  in  the  entire  state.  Thei-e  may 
be  some  question  whether  the  legislature  used  the  pro|»er  language  t<» 
carrv  out  this  intent.     There  are  so  manv  inquiries  presentedjn  i-^pirrt 
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1(1  tills  proviso  that  un^ioiihtedly  the  qnestioii  will  he  finally  passed  upon 
li.v  the  court.  I  would  therefore  pi-efer  not  to  give  expression  to  any 
further  view  in  advance  of  possible  .letion"  by  the  court. 

Yours  respectfully. 

FE.i24Z  C.  KUHN, 
Tvg-o.  ■  Attorney  General, 


PRIMARY  ELECTION  BALTjOTS.  CROSS  BEai»RE  NAME.  The 
Primary  Election  Law  requires  a  cross  to  be  placed  in  the  square  to 
the  left  of  each  name. 

September  i,  1912. 

Sir.  K.  8.  Markatrum,  Bessemer,  Michigan : 

Dear  Sir — I  have  your  communication  of  August  3l8t,  I  understand 
that  you  wish  to  know  whether  in  case  names  are  written  in  blank 
spaces  on  a  primary  ballot,  such  nanies  can  be  counted  if  a  cross  is 
not  placed  in  the  square  to  the  left  thereof. 

In   reply  thereto  w»uld  say  I  understand  that  the  primary  election 
law  requires  a  cross  to  be  placed  in  the  square  to  the  left  of  every 
name  appearing  upon  the  primary  election  ballot.     Accordingly,  votes 
cast  in  the  manner  which  you  suggest  cannot  be  counted. 
Y'ours  reepectfuUv, 

■     FRANZ  C."KITHN. 

Lk-o.  Attorney  General. 


PRIMARY  ELECTION  LAW.  PROGRESSIVE  PARTY  BALLOTS. 
VAOANCIE8,  Where  nomination  petitions  were  not  filed  there  are 
no  vacancies  to  be  filled  by  the  County  Committee. 

September  4.  1912, 
Mr.  William  -T.  McQueen,  Baraga,  Michigan: 

Bear  Sir — I  have  your  communication  of  August  28th,  in  which  yon 
state  that  there  were  no  names  printed  upon  the  progressive  ballot 
for  county  offices.  You  ask  whether  a  connty  committee  may  be  chosen 
and  if  such  committee  may  place  the  names  of  candidates  upon  the 
official  election  ballot  at  the  November  election.  You  also  state  that 
no  nomination  was  made  for  the  office  of  judge  of  probate  by  the 
democratic  party  and  ask  whether  this  vacancy  can  be  filled  by  a  com- 
mittee. 

The  answer  in  each  case  is  no.  Since  there  was  no  candidate  for 
office  in  the  cases  to  which  you  refer,  and  no  attempt  made  to  nominate 
candidates,  there  are  not  such  vacancies  existing  as  would  authorize 
any  committee  to  certify  the  names  of  candidates  for  printing  upon  the 
official  election  ballot. 

Yours  respectfullv. 

FRANZ  C.  KFHN, 

I/-ko.  Attorney  General. 
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INDBPEXDBKT  CANDIDATE.    BALLOTS.     The  name  of  an   inde- 
]>endent  cnndidato  cannot  be  printed  uiton  official  election  ballots. 

September  4.  1912. 
Mr.  D.  A.  Ballard,  Station  A..  Bay  City,  Michigan : 

Dear  Sir — I  have  your  communication  of  recent  date,  in  which  you 
ask  whether  there  is  any  uTiy  in  which  a  person  may  become  an  inde- 
pendent candidate  for  any  office  and  have  his  name  voted  for  at  the 
coming  November  election. 

In  reply  thereto  would  say  that  I  know  of  nd  means  whereby  an 
independent  candidate  can  have  his  name  printed  upon  the  official  elec- 
tion ballot.  His  name,  however,  may  be  written  on  the  ballot,  or  pasters 
containing  his  name  may  be  placed  upon  the  ballot  by  those  desiring  to 
vote  for  such  person. 

Yours  i-espeotfuTlv. 

FRANZ  O.'kUHN. 

Irk-o.  Attorney  General. 


PRIMARY  ELECTION  IjAW.  ENROI-LED  VOTERS.  PROGRES- 
SIVE POLITICAL  PARTY.  Votes  cast  upon  the  ballots  of  the  Pro- 
gressive party  for  a  person  enrolled  as  a  Republican  and  who  does 
not  re-enroll  as  a  Progressive,  cannot  be  connted. 

September  4.  1912. 
Mr.  Fred   P.  Smith,  Prosecuting  Attorney,  Alpcjia,   Michigan: 

Dear  Sir — I  have  your  night  letter  of  August  30,  which  reads  as 
follows : 

"Can  a  person  enrolled  as  a  republican  be  legally  nominated  on  a 
progressive  ticket  under  section  41  primary  election  laws?  If  a  person 
enrolled  as  a  republican  is  nominated  on  a  progressive  ticket  and  with- 
draws can  another  person  who  is  enrolled  as  a  progressive  be  legally 
substituted?" 

In  reply  thereto  would  say  section  41  of  the  general  primary  elec- 
tion act  provides,  in  part: 

"That  all  votes  cast  for  any  candidate  upon  the  ballots  of  one 
political  party  when  such  candidate  is  enrolled  as  a  member  of 
another  party,  shall  not  be  c«mnted," 

Accordingly,  any  votes  cast  njMjn  the  ballots  of  the  prc^ressive  party 
for  a  person  who  was  enrolled  as  a  republicin  and  who  does  not  re«nroil 
as  a  member  of  the  pi"ogressive  party,  cannot  be  counted.  This  makes 
it  nnnecessarv  to  express  anv  opinion  upon  the  other  ])ortion  of  vour 
letter. 

Yours  resi>ectfiiliv, 

PR.\NZ  c.  lamN, 

L-k-o.  Attorney  General. 
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PRIMARY  ELECTION  LAW.  ENROLLED  VOTER.  Votes  cast  upon 
ballots  of  one  political  party  for  an  enrolled  voter  in  another  political 
party  cannot  he  counted. 

PKOORKSSIVR  POLITICAL  PARTY.  ENROLLED  VOTER  IN  RE- 
PUBLICAN PARTY.  An  eiu-olled  Repuhlican  voter  who  votes  the 
Republican  ballot  cannot  be  nominated  by  the  Progressive  Political 
party. 

ELECTOR.  An  elector  who  is  not  enrolled  with  any  political  party  may 
be  nominated  by  the  Progressive  party. 

September  4.  1912. 
Wm.  P.   Collins,  Recorder,  Alpena,  Micfaigan: 

Dear  Sir — I  have  your  communication  of  recent  date,  which  reads  in 
part,  as  follows: 

"Can  an  elector  enrolled  as  a  Republican  and  voting  the  Republican 
ticket  at  the  August  primary  accept  a  nomination  for  a  county  office 
on  the  democratic  ticket?  What  is  the  duty  of  the  election  commission 
in  a  case  of  this  kind? 

"Can  an  elector  enrolled  as  a  Republican  and  voting  the  Republican 
ticket  at  the  August  primary  accept  a  nomination  on  the  Progressive 
ticket  for  a  county  ofBce? 

"Can  an  elector  who  had  previous  to  this  year  been  enrolled  as  a 
member  of  one  of  the  old  parties  but  who  at  the  present  time  is  not 
enrolled  at  all  accept  the  nomination  on  the  Progressive  ticket  for  a 
district  or  county  office?" 

In  answer  to  your  inquiries  in  the  order  above  set  forth,  would  say 
that  section  41  of  the  general  primary  election  provides,  in  part: 

"That  all  votes  cast  for  any  candidate  upon  the  ballots  of  one 
political  party,  when  such  candidate  is  enrolled  as  a  member  of 
another  party,  shall  not  be  counted." 

In  view  of  the  foregoing  a  person  who  is  an  enrolled  voter  in  one 
political  party  cannot  be  nominated  as  a  candidate  by  another  political 
party.  The  same  provision  of  the  statute  is  applicable  to  your  second 
inquirj-.  Accordingly,  an  enrolled  Repuhlican  who  votes  the  Republican 
ballot  cannot  t>e  nominated  by  the  Prc^reasive  political  party. 

I  am  inclined  to  think  that  an  elector  who  is  not  enrolled  with  any 
political  party  is  eligible  to  nomination  by  the  Progressive  i>arty. 
Yours  res})ectfullv, 

FRANZ  C.'KUnN. 

L-k-o.  Attorney  fleneral. 


COUNTING  OF  BALLOTS.     Where  a  cross  is  not  phiced  to  the  left 
of  names  written  on  ballot  the  ballot  cannot  he  counted. 

September  4.  1312. 

Mr.  George  Wellman,  Justice  of  the  Peace.  Nashville.   Michigan : 

Dear  Sii- — 1  have  your  connnunioiitiou  of  ,\ugust  Sfttli.  euc]ofiin}i  in- 
struction ballot   marked   in   a   parti<'ular  nianuer.     It  api>enrR /iat  noi 
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ooe  filed  a  petition  as  a  candidate  for  the  office  of  coroner  and  that 
blank  spaces  were  left  upon  the  ballot  under  the  title  of  this  office.  Two 
names  are  written  in  such  blank  spaces  but  there  is  no  cross  placed 
in  the  square  to  the  left  thereof.  ^ 

Section  36  of  the  general  primary  election  act  provides,  in  part,  th,at, 

"In  counting  such  ballots  only  those  candidates  for  nomination 
for  office  who  have  a  cross  made  in  the  square  at  the  left  of  their 
names  shall  be  deemed  to  have  been  voted  for,"  etc. 

In  view  of  the  fact  that  a  cross  is  not  placed  to  the  left  of  the  names 
of  any  candidate  for  office  either  written  or  printed  upon  this  ballot, 
it  cannot  be  counted  for  anyone. 

Yours  respectfully, 

FBANZ  C.  KUHN, 
L-k-o.  Attorney  GenCTal. 


PRIMARY  ELECTION  LAW.  PROVISIONS  OP  SECTION  FORTY- 
ONE.  The  provisions  of  Section  forty-one  of  the  General  Primary 
Election  Law  are  consistent. 

QUALIFIED  VOTER  ENROLLMENT.  A  qualified  voter  who  was 
unavoidably  absent  from  his  precinct  on  rarollment  day  may  be  en- 
rolled under  the  provisions  of  section  four  of  the  Primary  Election 
Act. 

RE-BNKOTXMENT  BY  AFFIDAVIT.  The  Primary  Election  I.*w 
does  not  provide  for  re-enrollment  by  affidavit. 

September  4.  1912. 

Mr.  Frank  S.  A'erbeck,  Twp.  Clerk,  Pentwater,  Michigan: 

Dear  Sir — I  have  your  communication  of  August  30th,  in  which  yoo 
refer  to  section  40  of  the  general  primary  election  act  which  prorides 
in  part  that, 

"If  in  any  case  a  person  is  nominated  for  office  by  more  than 
one  political  party,  it  shall  be  his  duty  to  elect  within  five  days 
after  tbe  official  canvass  of  said  primary  election  npon  which 
ticket  he  wishes  his  name  to  appear."  etc. 

and  also  that  provision  of  said  section  which  reads  as  follows : 

"All  votes  cast  for  any -candidate  upon  the  ballot  of  one  politi- 
cal party  when  such  candidate  is  enrolled  as  a  member  of  another 
party  shall  not  be  counted." 

Yoa  ask  how  these  provisions  can  be  reconciled. 

In  reply  thereto  would  say  the  two  provisions  in  question  are  not 
necessarily  in  conflict.  It  is  pot^sible  that  a  person  other  than  an  an- 
nounced candidate  for  office  and  one  who  may  not  be  even  enrolled 
with  any  political  pariy  may  be  voted  for  and  nominated  upon  the  bal- 
lots of  more  than  one  political  party.  In  such  case  it  would  be  his  duty 
to  make  an  election  within  five  days  as  to  the  ballot  upon  which  he 
wishes  his  name  to  appear.    If,  however,  he  is  actually  a  candidate  and 
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is   enrolled    as   a   Diember  of   a   pai-firnlar   political    party,   any   votea 
cast  foi'  him  upon  the  ballots  of  any  other  party  cannot  be  counted. 

You  ask  whether  a  person  who  was  unayoidably  absent  from  his  town 
and  could  not  be  enrolled  can  now  be  enrolled  under  the  provisions  of 
section  4  of  the  primary  election  act. 

Yes.  A  qnaJifled  voter  may  enroll  by  affidavit  at  any  time.  A  per- 
son who  «irolled  by  affidavit  cannot,  however,  participate  in  a  primary 
election  held  within  two  months  thereafter. 

You  also  state  that  a  party  nominated  by  a  new  party  desires  to 
withdraw.  You  ask.  "Can  the  properly  constituted  committee  supply 
vacancy  on  ticket  by  placing  thereon  a  qualified  elector  enrolled  as  a 
member  of  another  party,  provided  he,  the  said  substitute  re-enrolled  as 
provided  in  section  4." 

In  reply  thereto  would  say  your  question  is  based  upon  a  wrong 
premise.  There  is  no  authority  for  re-enrolling  a  voter  under. authority 
of  section  4.  A  voter  cannot  re-enroll  by  affidavit.  He  can  only  re- 
enroll  on  a  regular  enrollment  day,  except  in  the  case  of  new  political 
parties. 

I  am  not  prepared  to  rule  upon  the  other  portion  of  your  inquiry,  and 
as  the  necessity  for  a  ruling  may  not  arise,  I  would  prefer  not  to  ex- 
press any  opinion  at  this  time. 

Yours  respectfully. 

FBANZ  C.  KUHN, 

L-k-o.  Attorney  General. 


PRIMARY  ELECTION  LAW.  BALLOTS.  Votes  cast  upon  the  ballots 
of  one  political  party  for  a  person  enrolled  as  a  member  of  another 
political  party  cannot  be  counted. 

September  4. 1912. 

Mr.  William  E.  Eobb,  Prosecuting  Attorney,  Howell,  Michigan: 

Ttear  Sir — I  have  your  communication  of  August  29th,  in  which  you 
submit  a  number  of  inquiries  arising  in  connection  with  the  recent 
primary  election.    Your  communication  reads  as  follows: 

"1st.  Mr.  A.  filed  his  petition  and  has  his  name  printed  upon  the 
primary  ballot  of  the  democratic  party  for  register  of  deeds  and  in  en- 
rolled in  said  party  and  he  receives  300  votes,  he  being  the  only  candi- 
date on  said  ticket,  his  name  is  written  in  on  the  National  Progressive 
ticket  and  he  receives  ten  votes  for  register  of  deeds  but  he  does  not 
enroll  as  a  progressive.  Now  B.  is  enrolled  as  a  progressive  and  re- 
ceives two  votes. 

"Ist.  Which  one  should  be  declared  the  nominee  of  the  National 
Progressive  Party? 

"2nd.  Could  a  citizen  who  was  enrolled  either  as  a  democrat  or 
republican  be  nominated  on  the  National  Progressive  party  without  en- 
rolling upon  primary  day? 

"3rd.  Mr.  C.  received  the  highest  number  of  votes  on  primary  day 
for  judge  of  probate  on  the  Republican  ticket,  he  was  enrolled  in  that 
party  and  filed  his  petitions  for  nomination.  He  nlso  received  the 
highest  number  of  votes  upon  the  National  Progressive  ticket  but  did 
not  enroll  in  said  party,  . 

"Should  he  elect  within  five  days  upon  which  ticket  he  should 'iilHilC 
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his  name  to  run  or  would  it  be  proper  not  to  (.-ouiif  tlie  votes  on  the 
National   Progressive  ticket?" 

In  reply  thereto  first  and  second  inquiries,  would  say  that  section  41 
of  the  general  primary  election  act  provides,  in  part ; 

"That  all  votes  cast  for  any  candidate  upon  the  ballots  of  one 
political  party,  when  such  candidate  is  enrolled  as  a  member  of 
another  party,  shall  not  be  counted." 

In  accordance  with  the  fore([oing.  any  votes  cast  upon  the  Pn^ren- 
Bive  ticket  for  any  person  who  is  enrolled  as  a  member  of  another 
political  party  cannot  be  counted.  It  is  veecy  questionable  whether  the 
elimination  of  the  votes  cast  for  Mr.  A.  in  your  illustration  would  operate 
to  nominate  the  candidate  who  received  the  two  votes.  I  am  inclined 
to  believe  that  the  wise  course  to  pursue  is  to  advise  the  board  not  to 
issue  a  certificate  to  the  person  in  question,  as  this  will  make  it  pos- 
sible to  have  the  question  finally  determined  by  the  court.  The  fore- 
going also  answers  your  third  inquiry,  as  any  votes  cast  upon  the. 
Pr^r''essive  ticket  for  the  candidate  on  the  Republican  ticket,  the  can- 
didate being  enrolled  in  the  Republican  j>arty,  cannot  he  counted. 
Yours  respectfiiUv, 

PRANZ  r.  Kl'HN. 

L-k-o.  Attorney  General. 


PBIMAEY  ELECTION  LAW.  ENROLLED  VOTERS.  It  is  unlaw- 
ful to  count  any  votes  cast  upon  the  Progressive  ballots  for  persons 
who  are  enrolled  as  members  of  another  political  party. 

September  4,  1912. 
Mr.  David  H.  Crowley,  Prosecuting  Attomery,  Cheboygan,  Michigan: 

Dear  Sir — I  have  your  communication  of  August  2ftth,  which  reads, 
in  part  as  follows: 

"In  this  countj',  blank  spaces  were  left  for  county  ticket  upon  the 
progressive  ballot.  Ui>on  election  day,  certain  parties  were  voted  for 
county  offices  who  were  and  are  still  enrolled  as  republicans.  Under 
the  provision  of  law  above  quoted,  is  it  lawful  to  count  the  votes  thus 
cast?" 

In  reply  thereto  would  say  section  41  of  the  general  primary  election 
act  provides,  in  part : 

"That  all  votes  cast  for  any  candidate  upon  the  ballots  of  one 
political  party,  when  such  candidate  is  enrolled  as  a  member  of 
another  party,  shall  not  ^  counted." 

In  accordance  with  the  foregoing,  it  is  unlawful  to  count  any  votes 
cast  upon  the  progressive  ballot  for  persons  who  are  enrolled  as  mem- 
bers of  another  political  party. 

Yours  respectfullv, 

FRANZ  C.'KT'HX. 
L-k-o,  Attorney  General. 
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PRIMARY  ELECTION  h\\\.  EXROLLMKNT.  \'otes  cast  upon  Pro- 
gressive ballots  for  any  persoD  enrolled  as  a  m^nber  of  another 
political  part.v  cannot  be  counted. 

September  4,  1912.  ' 

Mr.  Jamee  Deevy,  County  Clerk.  Bellaire,   Michigan : 

Dear  Sir — I  have  your  communication  of  AuguRt  29th,  which  reads 
in  part  as  follows: 

"A  republican  re-eiirolla  primary  ele«'tion  day  as  a  progressive,  re- 
ceives his  progressive  ballot  and  writes  in  the  spaces  for  county  ofBcers, 
names  that  are  enrolled  as  republicans,  and  who  did  not  change  their 
party  affiliations  on  primary  day,  are  they  legally  nominated  candi- 
dates of  the  prt^reesive  partv.  and  should  they  apj>ear  on  the  November 
ballot?" 

In  reply  thereto  would  say  that  section  41  of  the  general  primary  elec- 
tion act  providee,  in  part. 

"That  all  votes  cast  for  any  candidate  upon  the  ballots  of  one 
political  party,  when  such  candidate  is  enrolled  as  a  menil>er  of 
another  party,  shall  not  be  counted." 

In  accordance  with  the  foregoing,  any  votes  cast  Tipon  the  progressive 
ballots  for  any  person  or  pei-sons  enrolled  aa  meml)ers  of  another  polit- 
ical party-  cannot  be  counted  for  them  on  the  progressive  ballots. 
Yourfe  respectfullv, 

FRANZ  O.  KUHN. 
L-k-o,  Attorney  General. 


PEIMARY  ELECTION  LAW.  ICNROLLED  VOTER.  Voten  cast  upon 
the  Pi-ogressive  ballots  for  a  person  enrolled  aa  a  member  of  another 
political  partv  cannot  be  counted. 

FIFTEEN  PER  CENT  CLAUSE.  The  fifteen  per  cent  clause  in  the 
Primary-  Election  Law  applies  to  the  party  rather  than  to  the  indi- 
vidual candidate. 

VOTER  NOT  ENROLLED  WITH  ANY  POLITICAL  PARTY.  A  per> 
son  not  enrolled  may  be  selected  as  a  candidate  for  office. 

September  4.  1912. 
Mr.  Earl  U  Burhans,  Assistant  Prosecuting  Attorney,  Paw  Paw,  Mich- 
igan: 

Dear  Sir — I  have  your  communication  of  August  29th,  in  which  you 
submit  certain  inquiries  arising  in  connection  with  the  recent  primary 
election.    Your  communication  rends  in  part  as  follows: 

"X  certain  attorney  in  this  connty  receives  a  majority  of  the  votes 
cast  bv  the  National  Progressive  Party  for  the  office  of  pi-osecuting 
attorney.  This  same  attoi-ney  is  enrolled  as  a  Republican  and  did  not 
re-enroll  as  a  National  Progressive  on  primary  election  day.  but  went  to 
the  noils  and  voted  the  Republican  ticket.    Queiy:    Can  these  votes  be 


counted  and  in  under  the  law  is  he  entitl«l  to  be  their  nomii 
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In  reply  to  this  iuquiry  ^vould  sav  sectiou  41  of  tlie  geueral  primarj' 
election  act  reads,  in  part,  in  followB: 

"Provided  further,  That  ail  votes  cast  for  anj  candidate  upon 
the  ballots  of  one  political  pai-ty,  vheu  such  candidate  is  enrolled 
as  a  member  of  another  party,  shall  not  be  counted," 

mnoe  the  person  in  question  was  eurolletl  as  a  Kepublican,  any  votes 
cast  foi"  him  upon  the  Progressive  ticket  cannot  be  counted. 

You  also  state  that  no  one  filed  a  nomination  [wtition  for  the  ofBce 
of  prosecuting  attorney  on  the  I>emocratic  ticket  but  that  names  were 
written  in  and  that  a  certain  attorney  received  a  majority  of  the  votes 
ca>t  for  this  office. 

"Supposing  said  candidate  i-eceived  less  than  fifteen  per  cent  of  the 
vote  as  provided  for  by  this  section,  but  his  party  as  a  party  at  Ihe 
primary  election  received  more  than  fifteen  jwr  cent,  wnat  is  his 
status  ?" 

It  is  my  opinion  that  such  person  would  be  elected.  The  so  called 
fifteen  per  cent  clause  in  the  general  primary  election  act  ap|ilies  to 
the  party  rather  than  to  the  individual  candidate. 

I  imderstand  from  yonr  communication  that  the  jierson  i-eferred  to 
in  your  second  inquiry  is  not  enrolled  with  any  party.    You  ask: 

■'Can  this  party  be  declared  the  nominee  of  the  Democratic  party  for 
this  office  and  the  certificate  of  nomination  given  him  and  his  name 
printed  on  the  ofticial  election  ballot  next  Xovtnnber?" 

The  fact  that  a  person  is  not  an  enrolled  voter  does  not  preclude  him 
from  being  selected  as  a  candidate  for  office. 

Yours  respectfully, 

FBANZ  C.  KUHN. 

Irk-o.  Attorney  General. 


PRIMARY  ELiCrTlOX  LAW.  CANDIDATE  FOR  OFFICE.  DELE 
C.ATE  TO  COrXTY  CONVENTION.  A  iwrson  nominated  as  candi- 
datefor  county  office  may  also  be  sele<'ted  as  delegate  to  County  Cen- 
vention. 

September  4.  1912. 

Hon,  Edward  V.  Kirby,  Judge  of  Pn>bate,  Orand  Haven,  Michigan: 

My  Dear  Judge — I  have  your  communication  of  August  29th,  which 
reads  in  part  as  follows : 

"If  a  iMTson  is  nominate^l  for  county  office  at  the  primaries  on  August 
27th  and  is  elected  as  a  delegate  from  a  ward  to  the  county  convention, 
would  it  be  necessary  for  him  to  make  any  election  in  the  matter,  or 
can  he,  under  the  statute,  act  as  a  delt^ate  without  any  chance  of  effect- 
ing his  nomination  as  ('ounty  officer." 

In   reply  thereto  would  say  I  am  inclined  fo  believe  that  a  person 
nominated  for  county  office  may  also  Iw  sele<ted  as  a  delegate  to  the 
county  convention  and  that  an  election  noon  his  part  is  nnnecessarj". 
Y<iurs  respectfuHv, 

FRANZ  C.  KFIIN, 

I>-k-o.  Attorney  Oeneral. 
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PRIMARY  lOLECTJOX  LAW.  ENROLLED  VOTER.  Wliere  a  peiwn 
is  enrolled  with  one  political  party  any  votes  oast  for  liiin  on  the 
ballots  of  another  political  party  cannot  be  counted. 

Septenil)er  4.  1912. 

Mr.   T.    M.   Cook,    Chairmnn    Democratic   County   Committee,    All^an, 
Michigan : 

Dear  Sir — I  have  yonr  communication  of  Aupist  28th,  which  reads 
in  part  39  follows: 

"In  this  county  we  have  a  man  who  is  enrolled  as  a  Socialist  and  who 
filed  his  petition  for  a  county  office  on  tlie  Democrat  ticket,  and  at  the 
primaries  yesterday  he  received  the  lai^est  amonnt  of  votes  for  that 
particular  office." 

You  ask  whether  you  should  notify  this  particular  person  to  attend 
the  meeting  of  the  county  candidates  for  office  required  to  be  held  un- 
der section  91  of  the  g«ieral  primary  election  act. 

In  reply  thereto  would  say  since  the  person  is  nn  enrolled  Socialist, 
any  votes  cast  for  him  upon  the  ballots  of  any  other  party  cannot  bo 
counted.  Since  the  person  was  not  selected  as  a  candidate  for  office,  he 
is  not  entitled  to  any  notice  from  yon. 

Yours  resj)ectfullv. 

FRANZ  CKTIIX. 

L-k-o.  Attorney  fieneral. 


CERTIFICATE  OF  NOMINATION.  ENROLLED  VOTER.  A  certi- 
ficate of  nomination  cannot  be  issued  to  a  person  voted  for  on  the 
ballots  of  a  particular  political  parly  when  such  person  is  enndled 
with  and  voted  the  ballot  of  another  political  party. 

Sej)teml)er  4.  1912. 
Mr.  F.  B,  Uiibcock,  County  Clerk,  Pontine,  ^lichigan: 

Dear  Sir — I  have  your  communication  of  August  2Sth,  which  resids  in 
part  as  follows: 

"Can  a  certificate  of  nomination  be  issued  to  a  party  nominated  on  a 
new  party  ballot  if  the  said  party  so  nominated  is  enrolled  and  voted  an- 
other party  ticket?" 

In  reply  thereto  would  say  it  is  my  opinion  that  the  certificate  about 
which  you  inquire  cannot  be  legally  issued. 

Yours  re«[>ectfnllv, 

FRANZ  C.KrilN. 

Ti-k-o.  Attorney-  Oenerai. 
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ELECTION  LAW.  CANDIDATES  FOR  OFFICE.  Where  oandidates 
for  county  office  are  not  selected  at  the  primal-?-  election  there  is  no 
authority  for  printing  the  names  of  candidates  upon  the  official  elec- 
tion ballots. 

September  4,  1912. 

Mr.  Charley  E.  Beals,  Manistique,  Michigan : 

Dear  Sir — I  have  your  communication  of  Augnst  31st,  in  whicli  you 
ask :  "If  a  county  ticket  can  be  placed  after  the  primaries  are  completed 
in  any  way  that  will  be  within  the  requirements  of  the  law," 

In  reply  thereto  would  say  it  is  assumed  from  your  communication 
that  no  attempt  was  made  to  select  candidates  for  county  ofBce  by  the 
Democratic  party.  Accordingly,  I  know  of  no  menus  whereby  tlie  names 
of  candidates  of  the  Democrat  party  can  be  printed  npon  the  official 
election  ballot. 

Yonrs  respectfully, 

-     FRANZ  C.KCHN. 

L-k-o.  Attome>'  General. 


PRIMARY  ELECTION  LAW.  DIFFERENT  POLITICAL  PARTIES. 
NAMES.  ENROrj>ED  VOTERS,  Where  certain  voters  enrolled  as 
Prt^cressives  and  voted  the  National  Progressive  ticket,  the  votes 
should  be  counted. 

COUNTING  OF  VOTES.  A'otes  cast  for  candidate  upon  the  ballots  of 
one  political  parti'  who  is  enrolled  as  a  member  of  another  party  can- 
not be  counted. 

September  4,  1912. 

Mr.  Earl  C.  Pugsley,  Attomej-  at  Law,  Hart,  Michigan: 

Dear  Sir — Your  communication  of  August  30  is  received.  You  state 
that  at  the  recent  primary  election  there  were  a  few  in  your  county  who 
enrolled  as  "Progressives,"  and  that  some  of  the  candidates  so  enrolled 
received  votes  on  the  "National  Pn^p'essive  Ticket."  You  ask  whether 
votes  for  such  persons  on  the  "National  Pi-ogressive  Tickets"  can  be 
counted  for  candidates  who  are  not  enrolled  on  the  "National  Progreei- 
sive  Ticket"  hut  are  enrolled  as  "Progressives." 

In  repl.T  thereto  would  say  there  is  nothing  in  your  communication 
to  indicate  that  there  are  two  separate  and  distinct  parties  kno-wqi 
as  the  "Progressives"  and  the  "National  Progressives."  The  difference 
in  the  names  would  not  necessarily  mean  two  different  political  parties 
unless  there  are  two  parties.  I  am  inclined  to  believe  that  the  names 
in  question  should  be  construed  to  apply  to  one  party  and  that  the  votes 
to  which  you  refer  should  be  counted. 

You  also  ask: 

"Can  votes  be  counted  for  a  candidate  who  enrolled  in  April  as  a 
Republican  and  did  not  re-enroll  at  the  primary  election  August  27th  as  a 
National  Progressive,  such  votes  being  cast  for  such  candidate  on  the 
National  Prt^ressive  ticket?" 

The  above  inquiry  is  governed  by  section  41  of  the  general  primary 
election  act  which  provides  in  part:  (    (^odL* 

"That  all  votes  cast  for  any  candidate  upon  the  bAH<?t^  difiafe  ^flrtlcftl 
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party,  when  such  candidate  is  enrolled  as  a  member  of  anotlier  party, 
shall  not  be  counted." 

Accordingly,  the  answei-  to  this  inquirj-  is  no.    I  belie\-e  the  foregoing 
ansMci-s  youp  inquiry. 

Yours  respectfully, 

FRANZ  C.  KUHN, 
L-k-o.  Attorney  General. 


PRIMAHY  ELECTION  LAW.  KNBOLLED  VOTER  NOMINATED  BY 
ANOTHER  POLITICAL  PARTY.  Votes  cast  upon  the  ballots  of 
one  political  party  for  a  person  enrolled  as  a  member  of  another 
political  party  cannot  be  counted. 

September  4,  1912. 

Hon.  F.  D.  Scott,  Alpena,  Michigan : 

Dear  Sir — I  have  your  day  letter  of  September  3d,  which  i-ends  in  part 
as  foUoTVB: 

"A  man  enrolled  as  a  Republican  and  voting  ou  August  27  as  a  Re- 
publican received  for  the  office  of  sheriff  enough  votes  to  nominate  him 
on  tlie  Democratic  ticket.  Under  section  41,  Act  281  Public  Acts  1909 
as  amended,  ought  the  county  canvassing  board  to  certify  this  man's 
nomination  V 

In  reply  thereto  would  say  section  41  of  the  general  primary  election 
act  provides  in  part: 

"That  all  votes  cast  for  any  candidate  upon  the  ballots  of  one 
political  party,  when  such  candidate  is  enrolled  as  a  member  of 
another  party,  shall  not  be  counted." 

The  above  quoted  language  answers  your  inquiry.    The  votes  cast  upon 
the  Democratic  ballots  for  the  enrolled  Republican  cannot  be  counted. 
Yours  respectfully, 

FRANZ  C.  KUHN, 
Irk-o.  Attorney  General. 


REAL  ESTATE  MORTGAGES.    Taken  since  the  first  of  January,  1912, 
are  not  entitled  to  have  deducted  from  their  capital  and  surplus. 

September  17,  1912. 

Mr.  R.  M.  Wyncoop,  General  Manager,  The  Bay  City  Times,  Bay  City, 
Michigan : 

Dear  Sir — Your  letter  of  the  5th  instant  received  and  contents  noted. 
You  wish  to  be  advised  whether  or  not  savings  banks  and  other  state 
banks  are  entitled  to  have  deducte<l  from  their  capital  and  surplus  i-eal 
estate  mortgages  which  have  been  taken  since  the  first  of  Januaiy,  1912. 
and  upon  Ttiiich  the  tax  provided  for  by  Act  91  of  the  Public  .\cts  of 
1911  has  been  paid. 

In  reply  thereto  would  say  that  until  such  time  as  the  courts  may 
hold  otherwise,  this  department  will  adhere  to  the  ruling  that  banks  are 
not  entitled  to  have  deducted  from  their  capital  and  surplus  real  estate 
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mortgages  that  have  been  taken  since  the  drat  of  January,  1912,  and 
upon  which  the  reooi-ding  fee  i>rovi<led  for  by  Act  91  of  the  Public 
Acts  of  1911  has  been  paid. 

Bespectfullv  vours. 

ROGER  I.  WYKES, 
M-k-o.  Attorney  General. 


MORTGAGE  AND  LAND  CONTRACT.  Section  2,  Act  91  of  the  Pub- 
lic Acts  1911  provides  no  tax  shall  be  imposed  upon  any  debt  or  obli- 
gation which  is  or  under  any  contingency  may  be  secured  by  mort- 
gage upon  any  house  of  public  worship,  etc. 

September  17.  1912. 

Mr.  Alex  E.  Strom.  Register  of  Deeds,  Hessemer,  Michigan: 

Dear  Sir — Your  letter  of  the  22d  uit.  received  and  contents  noled.  You 
state  that  two  instnmieuts  have  been  offered  for  record,  one  a  warranty 
deed  covering  property  with  a  church  building  executed  by  a  church 
society  to  an  individual  as  security.  Tlie  other  is  a  land  contract  exe- 
cuted by  the  grantee  in  such  deed  to  the  grantor  therein  covering  the 
same  property.  Yon  wish  to  be  advised  whether  or  not  the  land  con- 
tract in  fjuestion  is  subject  to  tax  described  by  Act  91  of  the  Public 
Acts  of  1911.  and  also  submit  the  in<}uii'y  as  to  whether  or  not  such 
instruments  will  be  taxable  under  said  act  if  the  transaction  was  between 
two  individuals  and  did  not  cover  church  property. 

In  reply  thereto  Trould  say  that  section  2  of  Act  91  of  the  Public  Acts 
of  1911  contains  a  proviso  among  other  things  to  the  effect  that  no 
tax  shall  be  imposed  upon  any  debt  or  obligation  which  is  or  under  any 
contingency  may  be  secured  by  mortgage  Opon  any  house  of  public 
worship  with  the  land  upon  which  it  stands,  etc. 

Where  it  is  the  intention  of  the  parties  to  the  transaction  that  a  deed 
shall  be  security  for  a  debt  or  loan  and  a  land  contract  is  given  by  the 
grantee  in  the  deed  to  the  grantor  thereof,  the  deed  and  land  con- 
tract under  the  decisions  of  the  Supreme  Court  of  this  State  will  be 
construed  tf^ether  as  a  mortgage,  whether  or  not  the  transaction  in- 
volved church  property.  Assuming  that  such  was  the  intent  of  the 
parties  referred  to  in  tlie  transaction  outlined  in  your  communication. 
I  am  of  the  opinion  that  neither  the  deed  nor  land  contract  would  be 
subject  to  the  tax  imposed  by  Act  91  of  the  Public  Acts  of  1911  upon 
mortgages  generally,  for  the  reason  that  it  is  governed  by  the  proviso 
in  section  2  of  said  Act  91,  to  which  I  have  directed  your  attention.  If 
the  transaction  were  between  individuals  and  did  not  involve  church 
property  and  the  intent  of  the  parties  was  as  above  outlined,  the  deed 
and  land  contract  would  not  be  taxable  separately  under  said  Act  91 
but  one  tax  would  be  payable  the  same  as  though  the  transaction  and 
intent  of  the  parties  was  represented  by  one  instrument,  the  same  being 
a  mortgage. 

Verv  rpRpecffullv. 

ROGER  I.  WYKES, 

M-k-o.  Attorney  General. 


.yGoogle 
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MEMBEHS  OF  LEGISLATUEE.  Legality  of  holding  office  in  the 
Lc^alature  while  holding  a  oountj  ofliee.  Must  resign  from  County 
office. 

September  17,  1912. 

Mr.  J,  Frank  Stevens,  County  Drain  Commissioner,  Star  City,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  September  13th,  in  which 
you  state  that  you  are  county  drain  commissioner  of  your  county,  your 
term  of  office  expiring  January  1st,  1913;  and  that  you  are  also  a  can- 
didate for  the  state  le^slature.  You  wish  to  know  whether  or  not  the 
fact  that  you  already  hold  a  county  office  will  in  any  way  affect  the 
I^ality  of  the  votes  cast  for  you  as  represcutative  in  the  legislature,  and 
whether  or  not  it  will  be  necessary  for  you  to  resign  as  county  road  com- 
missioner prior  to  the  November  election,  to  make  the  votes  cast  for 
you  valid. 

In  reply  thereto  would  say  that  Section  6,  Article  5  of  the  Constitu- 
tion of  this  State  provides  that, 

"No  peraon  holding  any  ofSce  under  the  United  States  or  this 
state,  or  any  county  office,  ^cept  notaries  public,  officers  of  the 
militia,  and  officers  elected  by  townships,  shall  be  eligible  to  or 
have  a  seat  in  either  house  of  the  legislature,  iind  all  votes  given 
for  any  sudi  person   shall  be  void." 

Under  this  provision,  all  votra  east  for  you  for  the  legislature,  while 
you  hold  the  office  of  county  road  commissicner  are  void.    Your  resig- 
nation  from  that  office  would  remove  the  disqualification,  and  would 
make  you  eligible  from  the  time  your  reeignation  took  effect. 
Very  respect  full  v. 

ROGER  I.  WYKES, 
W-g-o.  Attorney  General; 


COUNTY  OFFICERS.  Office  of  Count*  Road  Commissioner  and  High- 
way Commissioner  of  a  township  held  not  incompatible  although  in- 
advisable to  have  one  person  hold  both  offices, 

September  18,  1912. 

Mr,    Louis   H.   Osterhous,   Prosecuting   Attorney   Grand   Haven,   Mich- 
igan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  August  26th,  in  which  you 
ask  whether  or  not  a  county  road  commissioner  can  also  hold  the  office 
of  highway  coounissioner  of  a  township. 

In  reply  thereto  would  say  that  I  find  nothing  in  the  statutes  pre- 
scribing the  duties  of  these  officials  which  would  make  the  offices  tech- 
nically incompatible.  Your  attention,  however,  is  called  to  sectiou  18, 
Chapter  4,  Act,  283  of  the  Public  Acts  of  1909.  which  provides  that 
the  Board  of  County  Road  Commissioners  may  change  a  township  or 
village  road  into  a  county  road  by  taking  the  proceedings  prescribed  in 
the  statute,  and  provided  further,  that  such  road  may  again  be  abandoned 
by  the  county  so  that  it  will  become  a  township  char^re.  In  taking  such 
action,  the  Board  of  County  Road  rnnnninsionei-s  should  be  governed  by 
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the  iieedH  of  the  whole  county,  aud  it  is  therefore  lu'y  oiiiniou  that, 
while  tbe  offit'e  of  township  highway  coniniissiouei-  and  that  of  county 
road  commissioner  may  not  be  technically  Incompatible,  it  would  be 
inadvisable  to  have  one  person  hold  both  offlceB,  as  such  pemon  would 
owe  duties  to  two  municipalities  whose  interests  might  be  antagonistic. 
Respectfully  yours, 

BOGBE  I.  WYKBS, 
W-g-o.  Attorney  General. 


PKIMAB.Y  ELECTION  LAW.  EE-ENROLLMENT.  An  enrolled  voter 
cannot  re^nroll  on  Primary  Election  day  unless  he  enrolls  as  a  mem- 
ber of  a  new  party. 

PARTY  BALLOTS.  Votes  cast  upon  the  Democratic  ballots  for  re- 
enrolled   Republican   cannot   be  counted   for  him. 

September  18,  1912. 
Hon.  D.  A.  Campbell,  Judge  of  Probate,  Alpena,  HicUgan: 

Dear  Sir — I  have  your  communication  of  September  14th,  in  which 
you  submit  a  number  of  inquiries  arising  under  the  primary  election  law. 
You  state, 

"Ist.  A  man  who  enrolled  as  a  Republican,  at  the  enrollment  day 
prior  to  August  primary  day,  and  filed  a  petition  for  a  County  ofiBce  on 
the  Democratic  Ticket,  which  was  signed  by  the  re(]ui»ite  number  of 
voters,  but  had  not  re-enrolled  as  a  democrat  on  Primary  election  day, 
August  27th,  1912,  and  voted  a  Republican  Primary  ballot  on  that  date, 
and  received  the  nomination  on  tbe  Democratic  ticket,  at  said  primary 
election  day,  can  this  candidate  be  placed  on  the  Democratic  ticket, 
November  next,  the  coming  election?" 

In  reply  thereto  w-oiild  eay  the  eimtlled  Republican  in  question  could 
not  re-enroll  (m  primary  election  day.  Except  in  the  case  of  a  new 
party,  the  voter  can  re-enroll  as  a  member  of  an  old  political  party  only 
on  a  regular  enrollment  day.  See  section  11  of  the  primary  election 
law.  The  answer  to  your  inquiry  is  contained  in  section  41  of  the 
primary  election  act,  which  provides  in  part,  that, 

"All  votes  cast  for  any  candidate  upon  the  ballots  of  one  politi- 
cal party,  when  such  candidate  is  enrolled  as  a  member  of  another 
party,  shall  not  be  counted," 

Since  the  voter  in  question  is  an  enrolled  Republican,  any  votes  cast 
for  him  upon  the  Democratic  ballots  cannot  be  counted,  and  therefore, 
he  is  not  nominated  by  the  Democratic  jKirty. 

You  also  refer  to  the  National  Progressive  ballot,  and  state  that  the 
ticket  in  the  county  was  made  up  of  parties  who  did  not  enroll  as 
Progressives  on  primary  day,  and  that  nomination  petitions  were  not 
filed  with  the  county  clerk  by  candidates  of  this  party.  You  ask  whether 
such  names  may  be  placed  upon  the  County  Progressive  ticket. 

In  reply  thereto  would  say  it  is  our  understanding  that  a  person  en- 
rolled as  a  Progressive,  or  a  person  who  is  not  enrolled  with  any  politi- 
cal party  may  be  nominated  as  a  candidate  by  the  Progressive  party. 
If  any  of  the  candidates  of  the  Progressive  party  to  whom  yon  refer 
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were  enrolled  as'inembers  of  other  political  parties  and  did  not  reenroll 
on  primary  election  day,  any  votes  cast  for  them  upon  the  Progressive 
ballots  cannot  be  counted  under  authority  of  section  41  above  quoted. 

The  filing  of  nomination  petitions  is  not  a  condition  precedent  to  the 
nomiaation  of  a  candidate  by  any  political  party.  I  am  therefore  in- 
clined to  believe  that  if  tlie  voters  to  whom  you  refer  'irere  not  enrolled 
with  any  political  party,  or  were  enrolled  as  Progressives  and  were  other- 
wise qualified,  it  would  be  proper  to  place  their  names  upon  the  regular 
election  ballots. 

It  is  believed  the  foregoing  onuwers  all  of  your  inquiries. 
Verv  respectfully, 

ROGER  I.  WYKES, 

L-g-o.  Attorney  General. 


ELECTION  LAW.    SLIPS.     ELECTION  BOARD.    The  Board  of  Elec- 
tion Inspectors  has  no  authority  to  place  slips  in  a  voting  booth. 

September  18.  1!I12. 
Mr.  John  F.  Dreiss,  Ontonagon,   Michigan: 

I>ear  Sir — I  have  your  communication  of  September  16tb  in  which  yon 
infer  that  you  intend  to  run  for  ofBoe  upon  slips,  and  ask  what  are 
the  duties  of  the  election  board  in  r^ard  to  handling  slips  in  a  booth. 

In  reply  thereto  would  say  there  is  no  authority  for  the  placing  of 
slips  in  the  booth.  The  board  has  no  right  to  handle  a  candidate's  slips. 
Those  desiring  to  vote  for  you  can  do  so  by  either  writing  your  name 
or  pasting  a  slip  containing  your  name  in  the  proper  place  on  the  elec- 
tion ballot. 

Respectful Iv  vours, 

ROGER  I.  WYKES, 

L-g-G.  *  Attorney  General. 


REGISTRATION.  CITIES  OF  THE  FOURTH  CLASS.  The  r^is- 
tration  in  Cities  of  the  Fourth  class  is  controlled  by  the  City  Charter 
rather  than  by  the  General  Registration  Law  of  the  State. 

September  18,  1912. 

Mr.  L,  E.   Merchant,  Business  Manager,  The  Herald   Co.,   St.  .loseph. 
Michigan : 

Dear  Sir — I  have  your  communication  of  September  14th,  which  reads 
in  part,  as  follows: 

"Please  inform  us  ■\\hat  effect  the  amendment  to  the  registration  law. 
Act  97  of  the  Public  Acis  of  1911,  has  on  cities  of  the  fourth  class,  with 
reference  to  a  re-registration." 

In  reply  thereto  would  say  it  has  been  the  departmental  ruling  that 
in  cities  of  the  fourth  class,  the  city  charter  rather  tiian  the  general 
registration  law  of  the  state,  is  controlling  in  the  registration  of  voters. 
Verv  respectfully. 

ROGER  T.   WYKES. 

L-k-o.  Attorney  GaioietiH*^  I C 
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SCHOOL  LAW.     WRITING   CONTRACTS.     Schoo]   officer  prohibited 
from  writing  insurance  on  district  property, 

September  20,  1912. 
Tlie  Wright  lasuraiice  Agency,  Inc.,  Bad  Axe,  Michigan : 

Gentlemen — Your  communication  of  the  14th  inet.  addressed  to  the 
Commissioner  of  Insurance  has  been  referred  to  this  department  for 
reply.  Yon  ask  whether  under  the  laws  of  this  State  it  is  lawful  for  a 
member  of  the  school  board  to  write  insurance  on  school  buildings,  etc. 

In  reply  thereto,  I  call  your  attention  to  section  4773.  Compiled  Laws 
of  1897,  which  provides  as  follow*: 

"No  school  officer,  superintendent,  or  teacher  of  schools,  shall 
act  as  agent  for  any  author,  publisher,  or  seller  of  school  books, 
or  shall  directly  or  indirectly  receive  any  gift  or  reward  for  his 
influence  in  recomniendiug  the  purchase  or  use  of  any  library  or 
school  book  or  school  apparatus,  or  furniture  whatever,  nor  shall 
any  school  officer  be  personally  interested  in  any  way  whatever 
in  any  contract  with  the  district  in  wfiich  he  may  hold  office. 
Any  act  or  n^lect  herein  prohibited,  performed  by  any  such 
officer,  superinteni^fnt.  or  teacher,  shall  be  deemed  a  misde- 
meanor," 

It  is  my  opinion   that  this  section  prohibits  in  its  general  terms  a 
school  officer  from  writing  insurance  on  the  property  of  the  district. 
Respectfully  yours, 

ROGER  I.  WYKES. 
P-g-o.  Attorney  General, 


PUBLIC  OFFICERS.  EXEMPT  SOLDIERS.  Soldiers  entirely  exempt 
from  taxation  cannot  hold  any  office  which  requires  incumbent  to  be 
a  taxpayer, 

September  20,  1912. 

Hon.  Bay  Hart,  Prosecuting  Attorney,  Midland,  Michigan : 

Dear  Sir — I  have  your  communication  of  the  31st  ultimo,  in  which 
you  state: 

"We  have  several  cases  in  our  county  where  soldiers  who  have  been 
exempted  from  paying  taxes  under  Act  174  of  the  Public  Acts  of  1911, 
eleventh  subdivision,  thus  being  relieved  of  paying  taxes,  and  who  hold 
offices  the  qualifications  of  which  are  that  the  officer  must  be  a  taxpaver. 
For  instance,  the  highway  law.  Act  2S^  of  P.  A.  1909,  Chapter"  13. 
Sec.  6,  provides  that  the  overseer  shall  be  a  resident  taxpayer.  If  such 
person  is  exempt  from  paying  taxes  under  the  soldiers'  exemption  law 
above  cited,  would  he  be  qualified  to  hold  the  office  of  overseer?  So  in 
the  case  of  a  school  officer  ceasing  to  become  a  taxpayer  in  the  school 
district  because  he  is  exempt  under  the  soldiers'  exemption  law.  can' 
they  hold  office?" 

In  reply  thereto  will  state  that  this -dcpariment  has  heretofore  held 
that  soldiers,  etc.,  whose  entire  property  is  exempt  from  taxation  under 
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Act  174  of  the  Public  Acts  of  1911,  are  not  taxpavers,  and  tliat  they 
ai-e  not  elijriblp  to  any  oflfioe  which  requires  the  iucumbent  to  he  a 
taxpayer. 

In  regard  to  office  liolders,  the  (gualificatioos  for  whose  oflBce  includes 
that  of  heinfr  a  taxpayer,  and  who  (iurinf;  their  term  of  oflBce  ceased  to 
be  taxpayers,  it  in  my  o])inion  tliat  they  would  thereby  cease  to  be  de 
jure  officers. 

So  far  aa  the  queBtion  relates  to  school  officers,  I  call  your  attention  to 
section  6667.  Compiled  T>awR  of  1R07,  a»  amended  by  Act  91  of  the  Public 
Acts  of  1907,  which  reads  in  part  as  follows: 

"A  school  district  office  shall  become  vacant  immediately  upon 
any  of  the  following  e\-ents  •  •  •  •  •  Eif^tb  subdivision: 
"His  ceasing  to  be  a  taxpayer  in  the  school  district.'' 

In  regard  to  the  office  of  overseer  of  highways,  it  is  my  opinion  that 
by  ceasing  to  be  a  taxpayer  during  his  term,  he  would  thereby  cease  to 
be  a  de  jure  overseer,  but  might  be  deemed  to  hold  the  office  de  facto. 

Complying  with  your  request  to  furnish  you  Attorney  General's  re- 
ports for  IfllO  and  Iflll,  I  have  directed  the  same  to  be  forwarded  to  yoa 
under  se|)arate  cover. 

Respectfnllv  vours, 

ROGER  T.  WYKES. 
P-g-o.  '  Attorney  General. 


TOWNSHIP  I.,.\W.    INCOMPATIBLK  OFFICK.    Justice  of  peace  who 
vacates  his  office  as  such  cannot  reassume  the  office  without  being  re- 

Septeml)er  20,  1912. 
Mr.  Nelson  Johnson,  East  Tawas.  Michigan : 

Dear  Sir — I  have  your  letter  of  the  16th  inst.  in  which  you  state  that 
you  w^ere  elected  justice  of  the  peace  and  afternards  elected  as  school 
director  and  held  the  latter  office  until  recently,  when  you  resigned 
as  director.  You  further  state,  "There  has  not  been  any  one  filling  ray 
place  as  justice  since  I  vacated  it.  there  being  only  one  justice  of  the 
peace  of  the  toM-nship  board  at  present."  You  wish  to  know  whether  you 
can  hold  the  office  of  justice  or  be  a  member  of  the  township  board. 

In  reply  thereto  wilt  state  that  it  api>ears  from  your  letter  that  you 
have  vacated  the  office  of  justice,  but  whether  by  resignation  or  by  rea- 
son of  holding  the  incompatible  office  of  school  director  does  not  clearly 
appear.  If  you  ai-e  not  holding  any  other  incompatible  office  and  are 
otheiTvise  qualified,  I  do  not  know  of  any  reason  why  you  cannot  now 
be  eligible  to  hold  the  office  of  justice  of  the  peace.  However,  you  can- 
not assume  the  duties  of  the  office  by  virtue  of  your  former  election. 
You  would  have  to  be  elected  over  again. 

Yours  respectful  Iv, 

ROGER  T.  TVYKES. 

P-g-o.  Attorney  General. 
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SCHOOL  LAW.     MANDAMl'S.     It  is  a  proper  procedure  to  compel 
school  boards  to  c.ill  meeting  on  refusal. 

September  20,  1912. 
Mr.  Hiram  R.  Smith,  Attorney  at  T-aw,  Roscommon,  Michigan : 

Dear  Sir — I  have  ,vonr  letter  of  the  12th  inst,  in  which  you  state  that 
the  voters  at  the  annual  school  district  meeting  voted  to  have  the  school 
liouse  located  on  a  particular  site,  only  a  fev,'  voters  being  present; 
that  later  certain  members  of  the  district  signed  a  proper  application 
for  a  special  meeting  to  reconsider  the  locating  of  the  site  and  to 
definitely  determine  the  same,  that  the  director  now  refuses  to  post  the 
necessary  notice  for  a  special  meeting  on  the  ground  that  the  question 
was  voted  upon  and  decided  at  the  general  meeting.  You  wish  to  know 
whether  mandamus  is  the  proper  proceeding  to  compel  the  directors 
to  call  this  meeting,  and  you  also  wish  to  know  whether  private  indi- 
viduals who  are  alTected  may  be  relators. 

In  reply  thereto  nill  state  that  if  the  proper  fouodation  has  been 
laid,  it  seems  to  me  that  mandamus  would  lie,  and  that  the  parties 
who  have  ser\'ed  notice  on  the  school  board  to  call  this  meeting  if 
properly  qualifled  therefor,  would  be  the  proper  parties  to  make  the 
application  to  the  court.  Respectfollv  vours, 

ROGER  I.  WYKES. 

P-g-o.  Attorney  Oenernl. 


ELIGIBILITY  OF  DEMOORATir  OOTXTY  TOMJIITTEE  TO  SE- 
LECT OANDID.VTES.  Tommittw  would  have  no  anthority  to  place 
a  name  on  the  Democratic  ticket  who  was  enrolled  as  a  republican. 

Keptember  23.  1912. 
lion.  D.   .v.  PanTpbell.  -T^idge  of  Probate.   .\.lpena.   Michigan : 

Dear  Sir — T  am  in  receipt  of  yonr  letter  of  the  20th  inst.  in  which 
you  ask  to  he  advised  as  to  the  authority  of  the  Democratic  Ponnty 
Pommitfee  to  place  on  the  election  ballot  the  name  of  any  Democrat 
in  the  place  and  stead  of  tlie  name  of  a  Republican  who  attempted  to 
become  eligible  on  the  Democratic  ticket  by  being  a  candidate  at  the 
primaries  but  who  is  not  eligible  l>ecanse  the  votes  cast  for  him  at  the 
primary  election  are  void  under  the  primary  election  law. 

In  reply  thereto  wonld  say  that  where  a  candidate  regularly  nomi- 
nated under  authority  of  the  priniari-  election  withdraws,  T  am  of  the 
opinion  that  the  proper  party  committee  would  l>e  limited  in  its  se- 
lection of  a  candidate  to  fill  the  vacancy,  either  to  a  voter  who  is  not 
enrolled  with  any  political  party  or  to  one  who  is  enrolled  with  the 
political  party  represented  by  such  committee. 

Ab  the  man  who  wns  a  candidate  at  the  primary-  election  on  the 
Democratic  ticket  was  enrolled  as  a  Republican,  it  is  my  opinion  that 
your  committee  would  have  no  authority  to  place  his  name  upon  the 
election  ballot.  Respectfullv  vours. 

ROGER  I.  WTKES. 

Wa-go.  I  AttoTO»>y>0*i){^ 
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ELECTION  LAW.     PRIMARY  ELECTIONS.     Candidate  not  enrolled 
with  any  party  is  ineligible  to  nomination  with  any  party. 

September  23,  1912. 
Mr.  H.  D.  Nichols,  Grand  Haven,  Michigan: 

Pear  Sir— I  have  yonr  communication  of  the  20th  inut.  in  which  you 
ask,  "Can  a  person  who  is  unable  to  vote  at  the  Republican  primaries 
because  of  failure  to  enroll,  be  placed  in  nomination  for  a  county  office, 
having  received  a  majority  of  votes  cast  for  a  certain  oflSce,  by  the  elec- 
tion commisBioner." 

In  reply  thereto  will  state  that  in  my  opinion  your  question  should 
be  answered  in  the  affirmative.  In  so  answering  your  question  I  have 
in  mind  the  provisions  of  sections  27,  37  and  41  of  the  primary  elec- 
tion law,  and  especially  the  following  provision  found  in  section  41, 
"Provided  further  that  all  votes  cast  for  any  candidate  upon  the  bal- 
lots of  one  political  party,  when  such  candidate  is  enrolled  as  a  member 
of  another  political  party,  shall  not  be  counted."  It  is  my  opinion  that 
this  restriction  does  not  apply  to  a  candidate  for  office  who  is  not  en- 
rolled with  any  particular  party.  I  am  assuming,  however,  that  the 
candidate  that  you  refer  to  is  otherwise  properly  qualified  and  was  not 
enrolled  at  the  time  of  the  nomination  with  another  party. 
Respectfully  vours, 

ROGER  I.  WYKES. 

P-g-o.  Attorney  General. 


MEMBERS  OF  LEGIST^iTURE  ELIGIBILITY  OF.  Post  Master  in- 
eligible to  sit  in  state  legislature.  All  votes  cast  while  holding  such 
office  would  be  void. 

September  26.  1912. 

Mr.  J.  Frank  Stevens.  Star  City,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  September  2l8t  asking  for 
further  information  as  to  your  eligibility  as  a  candidate  for  the  state 
l^ifllature.  You  state  that  you  are  a  TTnifed  States  postmaster,  and 
wish  to  know  whether  or  not  your  holding  that  office  will  disqualify 
you  under  the  ronstituiional  provision  referred  to  in  my  letter  to  you  of 
September  17th. 

Section  6,  of  article  5  of  the  Constitution,  the  section  referred  to  in 
my  former  letter,  provides  that, 

"No  person  holding  any  office  under  the  United  States  •  •  •  • 
shall  be  eligible  to  or  have  a  seat  in  either  house  of  the  I^sla- 
ture;  and  all  votes  given  for  such  person  shall  be  void." 

A  postmaster  receives  a  commission  from,  and  is  appointed  by  the 
President  of  the  United  States,  and  he  therefore  holds  an  office  under 
the  United  States.  As  you  now  hold  the  office  of  postmaster,  you  are 
ineligible  to  a  seat  in  the  state  legislature,  and  all  votes  cast  for  yon 
while  you  hold  such  office  would  be  void, 

Bespectfullv  vours.  i 

ROGER  T.  WYKES.^'^'^'^ 
Wa-g-o.  Attorney  General. 
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PRIMARY  ELECTION  T>AW.  ENROLLMENT  BY  AFFIDAVIT. 
CANNOT  HAVE  OFFICE.  A  person  who  enrolled  by  affidavit  subse- 
quent to  the  Au^st  Primary  cannot  be  selected  by  a  particular  party 
committee  as  a  candidate  for  office. 

September  26,  1912. 

Mr,  Hufus  F.  Skeels,  Attomery  at  Law,  Hart,  Michigan : 

Dear  Sir — I  have  your  communication  of  September  21st.  In  reply 
thereto  would  say,  it  is  my  opinion  that  the  enrollment  of  any  person 
by  affidavit  subsequent  to  the  August  primary  would  not  in  itaelf  qualify 
such  voter  for  selection  by  the  propw  party  committee  as  a  candidate 
for  office. 

Yours  respectfully, 

ROGER  I.  WYKES, 
L-g-o,  Attorney  General. 


PRIMARY  ELECTION  LAW.  FIFTEEN  PER  CENT  CLAUSE.  Ques- 
tionable whether  under  the  fifteen  per  cent  clause  the  vote  in  the 
county  or  state  should  be  used  as  a  basis  for  determining  whether 
the  necessary  number  of  votes  are  cast. 

September  26,  1912. 

Mr.  James  Deevy,  County  Clerk,  Bellaire,  Michigan : 

Dear  Sip — I  have  your  commnnication  of  September  2l8t,  which  reads 
in  part,  as  follows: 

"Will  you  kindly  advise  me  as  to  the  following  question.  Antrim 
County  cast  the  required  15%  democratic  votes  for  the  State  ticket  at 
tiie  August  primaries,  but  did  not  cast  15%  (four  votes)  for  any  dem- 
ocratic County  nominee.  Under  section  37  of  the  primary  law  of  1911, 
are  the  democratic  County  candidates  legally  nominated,  and  should 
they  appear  on  the  general  election  ballot  in  NoTOmber?" 

In  reply  thereto  would  say  section  37  provides  in  part : 

"That  no  candidate  for  any  city,  county,  district  or  State  office 
shall  be  deemed  nominated  and  no  certificate  of  nomination  shall 
be  given  to  any  person  whose  political  party  with  which  he  is  en- 
rolled easts  at  such  primary  election  less  than  fifteen  per  centum 
of  tte  vote  cast  by  such  political  party  for  secretary'  of  state  at 
the  last  preceding  biennial  or  November  election;  and  in  such 
case  such  political  party  shall  not  be  entitled  to  have  the  names 
of  any  candidates  printe<l  upon  the  official  election  ballot." 

There  is  some  question  whether  the  for^coing  language  authorizes  the 
vote  in  the  county  or  state  to  be  used  as  a  basis  in  determining  wliether 
the  necessary  number  of  votes  is  cast.  This  question  ahould  and  will 
undoubtedly  be  passed  upon  by  the  courts.  In  view  of  this  fact,  and  in 
view  of  the  uncertainty  of  the  law  upon  the  question,  I  prefer  not  to 
express  any  opinion  in  regard  thereto  in  advance  of  the  courts. 
Yerv  respectfully, 

ROGER  T.  WYKKS. 
L-g-o.  Attorney  Genernl. 
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RECOUNT.  Board  of  County  Aiiditore  could  have  authority  to  audit 
and  allow  claitn  for  services  rendered  in  bringing  ballot  boxes  before 
County  Board  of  Eleetiop  Canvassers. 

September  26,  1&12. 

Mr.  Earl  C.  Michener.  Prosecuting  Attorney,  Adrian,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  19th  Inst,  relative  to 
the  recount  of  the  votes  for  the  Democratic  nominee  for  Congress  in  your 
county.  You  wish  to  be  advised  as  to  who  shall  pay  the  expense  of 
bringlntr  the  ballot  boxes  of  the  various  voting  precincts  in  the  county 
before  the  County  Board  of  Election  Canvassers,  on  whose  order  pay- 
ment is  made,  and  what  fees  should  be  allowed. 

In  reply  would  fiay  that  I  have  been  unable  to  find  any  provision 
in  the  election  laws  covering  the  payment  of  the  expense  incurred  in 
bringing  the  ballot  boxes  before  the  County  Board  of  Election  Can- 
vassers, In  the  absence  of  any  provision,  however,  it  would  seem  to  me 
that  the  various  officers  who  are  required  to  bring  the  ballot  boxes  in 
case  of  a  recount  are  entitled  to  compensation.  As  they  are  summoned 
by  the  County  Board  of  Election  Canvassers,  the  members  of  which  are 
acting  for  and  in  behalf  of  the  county,  it  would  seem  that  the  Board 
of  Supervisors  or  the  Board  of  Coiinty  Auditors,  as  the  case  may  be, 
would  have  authority  to  audit  and  allow  a  claim  for  the  services  thus 
rendered,  at  a  reasonable  amount,  to  be  determined  by  the  Board. 
Respectfully  vours. 

booeh'i.  wykes. 

Wa-g-0.  Attorney  General. 


CITIES  OF  THE  FOURTH  CLASS.    Act  fl7  of  the  Public  Acts  of  1911 
does  not  apply  to  Cities  of  the  Fourth  Class, 

September  26,  1912. 
Mr.  J.  A.  Schnlts,  Manistee,  Michigan: 

Dear  Sir — Pursuant  to  your  re(iuest  for  an  opinion  from  this  depart- 
ment as  to  whether  or  not  .\ct  97  of  the  Public  Acts  of  1911,  providing 
for  the  registration  of  electors,  a]>plieR  to  cities  of  the  fourth  class,  I 
have  to  state  as  follows: 

This  department  has  heretofore  held  that  Act  Xo.  97  of  the  Public 
Acts  of  1911  does  not  apply  to  cities  of  the  4th  class.  Such  cities  are 
governed  by  the  fourth  class  city  act.  Chapter  88,  section  295G  et.  seq, 
of  the  Compiled  TjAws  of  1897.  This  act  provides  in  section  2085  et. 
seq.,  for  meetings  of  the  boards  of  registration  on  the  Saturday  next 
preceding  the  general  election,  and  in  cities  of  the  fourth  class  the 
boards  of  registration  should  therefore  meet  on  that  day.  instead  of  the 
second  Saturday  preceding  such  general  election. 

Respect  fu  II V  vours, 

ROGER!,  ^\TKER, 

Wa-go.  Attorney  General. 
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COB1*ORATIONS  ORGAJ>JIZING  OP.  Articles  of  Association  of  County 
and  town  agriciUtural  Societies  under  Bwtion  5953  et.  eeq.  of  the 
Compiled  Ijivra  to  tlie  Secretary  of  the  State  Agricultural  Society. 

September  20,  1912. 
Mr.  Virgil  I.  Hixon,  Prosecuting  Attorney,  Manistique,  Micbigaii: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  18th  inst.  asking  for 
an  opinion  from  this  department  relative  to  Act  171  of  the  Public  Acts 
of  1003,  as  amended,  which  act  provides  in  section  7,  that  all  new  cor- 
porations not  oi^anized  for  profit  and  having  no  capital  stock,  except 
certain  corporations  enumerated  therein,  riiall  be  organized  under  that 
act.  You  wish  to  know  whether  this  act  repeals  or  supersedes  section 
5953  et.  seq.  of  the  Compiled  Laws  of  1897.  authorizing  the  formation  of 
county  and  town  agricultural  societies. 

I  learn  by  inquiry-  at  the  office  of  the  secretary  of  state  that  it  has 
been  the  practice  of  that  department  to  refer  articles  of  association  of 
county  and  town  agricultural  societies  under  section  5953  et.  seq.  of  the 
Compiled  Jjaws  to  the  secretary  of  the  State  Agricultural  Society,  not- 
n-ithstanding  the  passage  of  Act  171  of  the  Public  Acts  of  19(13.  The 
department  has  acted  on  tlie  assumption  that  the  latter  act  did  not 
supei'sede  the  former.  In  view  of  the  practice  thus  followe<l,  I  am  of 
the  opinion  that  the  sections  of  the  Compiled  Laws  referred  to  should 
be  ccmsidered  na  still  in  force,  and  agricultural  societies  should  be  or- 
ganized under  those  sections. 

Respectfully  vours. 

HOGEK  r.  WYKES. 

Wa-g-o.  Attorney  General. 


FISHING,     fse  of  nets. 

September  26,  1912. 

Hon.  William  R.  Gates.  State  Game,  Fish  &  Forestrj-  Warden,  Lansing, 
Michigan : 

Hear  Sir — Ycmr  letter  of  the  7th  ultimo  received  and  contents  noted. 
The  inquiry  which  you  submit  for  the  consideration  of  this  department 
and  with  respect  to  which  you  request  my  opinion,  relates  to  the  proper 
construction  of  that  portion  of  section  3  of  Act  213,  Public  Acts  of  1909, 
which  reads  as  follows: 

"Pound  nets,  with  the  pot,  crib  or  pocket,  also  that  part  of  the 
tunnel  inside  of  the  pot,  crib  or  pockets  having  meshes  of  not 
less  than  two  and  one-quarter  inches,  and  such  part  of  the  tun- 
nel as  is  outside  of  the  pot,  crib  or  pocket  with  the  lead  and  the 
heart;  having  meshes  of  not  less  than  four  inches,  nnd  the  po<'ket 
or  bag  n-ith  the  meshes  of  not  less  (than)  two  and  one-fourth 
inches,  may  be  used  for  the  taking  of  pickerel  or  wall-eyed  pike, 
perch,  lieri'ing,  chubs  and  other  mugh  fish,  but  in  no  case  shall 
the  season's  catch  in  the  use  of  said  nets  exceed  ten  per  centimi 
of  mature  white  fish  and  trout,  wherever  they  will  not  intei-fci-p 
with  or  take  inmiature  whiteflsh  or  ti-ont,  as  hemnnftcr  pn-- 
scribed." 
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The  above  quoted  lan^age  authorizes  the  use  of  the  nets'  memtioDed 
therein  for  the  taking  of  certain  rough  fish,  'wbere  the  seaBon's  catch  in 
the  use  of  said  nets  does  not  exceed  ten  percentum  of  mature  white- 
fish  and  trout,  and  wherever  they  (referring  to  the  two  classes  of  nets 
mentioned)  will  not  interfere  with,  or  take  immature  whitish  or  trout. 
What  is  meant  by  "immature  whitefish  or  trout"  is  ascertained  by  fefer- 
CTice  to  section  8  of  said  act.  In  other  words,  the  statiite  in  this  par- 
ticular makes  the  use  of  the  nets  above  described  unlawful  wherever 
their  use  in  the  waters  of  Lakes  Michigan,  Superior,  Huron  and  Erie 
uithin  the  jurisdiction  of  this  State  interfere  with  or  take  immature 
whiteflsh  or  trout  as  designated  in  section  8  of  said  act. 

As  to  whether  or  not  the  use  of  such  nets  at  any  particular  place  in 
said  waters  interfere  with  or  take  immature  whiteflsh  or  trout,  is  a 
question  of  fact  to  be  determined  in  the  first  instance  by  yon  and  your 
deputies  in  the  enforcement  of  the  statute,  and  it  is  your  duty  to  pro- 
hibit the  use  of  such  nets  wherever  you  find  as  a  matter  of  fact  that 
their  use  in  said  waters  interfere  with  or  take  immature  whitefiah  or 
trout. 

Respectfully  vours, 

ROGER  I.  WYKES. 

M-g-o.  Attorney  General. 


BANKING  LAW.  NATIONAL  BANKS.  REPORT  OiP  ESCHEATED 
DEPOSITS.  The  Michigan  Law  relative  to  reports  of  escheated  de- 
posits does  not  applv  to  National  Banks. 

October  9,  1912. 

Mr.  Ekiward  H.  Doyle,  Commissioner,  State  Banking  Department,  Cap- 
itol, Lansing,  Mich : 

Dear  Sir — I  have  your  commuDication  of  September  10th  in  which  you 
ask  that  I  indicate  to  your  department  my  opinion  upon  the  question  of 
whether  or  not  national  banks  can  be  required  to  make  report  of  es- 
cheated deposits  as  required  bv  section  6  of  Act  238,  Public  Acts  of  1897, 
(Section  1218,  Compiled  Laws  of  1897). 

For  reply  thereto  would  say  that  this  section  makes  it  the  duty  of 
every  person  or  corporation  who  shall  be  engaged  in  the  trust  business 
or  the  business  of  banking  within  this  state  and  as  a  part  of  such 
business  receiving  monejs  or  securities  of  persons  upon  deposit,  to  make 
a  report  of  all  snch  deposits  which  have  escheated  to  the  State  of  Mich- 
igan, and  also  to  report  ail  such  deposits  where  the  person  making  the 
same  has  not  had  any  dealings  with  such  pei-son  or  corporation  Tvith 
relation  to  such  deposits  within  three  years  befoi-e  mnking  such  report, 
and  the  bank  receiving  such  deposit  shall  have  good  reason  to  believe 
that  the  depositor  is  dead  and  that  such  deposit  would  escheat  to  the 
State  of  Michigan.  The  report  is  required  to  be  made  to  the  Commis- 
sioner of  Banking,  and  to  contain  a  truthful  statement  in  detail  of  the 
matters  referred  to  in  the  act.  The  succeeding  section  of  the  act  pro- 
vides that  if  any  person  or  corporation  shall  after  being  required  so  to 
do  by  the  Commissioner  of  Banking,  fail  to  make,  sign  and  swear  to 
and  file  such  report  in  tlie  manner  and  time  fixed  by  the  act.  he  or  it 
shall  become  liable  to  and  shall  forfeit  to  the  People  of  the  State  of 
Michigan  the  penal   sum  of  three  hundred  dollars,  and  an  Additi/MjilC 
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penal  sum  of  ten  dollars  for  each  and  every  day  while  said  report  shall 
remain  untiled,  the  penalties  to  be  recovered  in  an  action  of  debt  nt 
the  snit  of  the  Attomfry  General. 

Section  9  of  the  Act  makes  it  the  duty  of  the  Attorney  General  to 
Bee  that  such  reports  are  properly  made  at  the  proper  time,  and  man- 
ner, and  if  they  are  not  so  filed  and  made,  to  take  the  proper  steps  to 
secure  the  making  and  filing  of  the  same,  and  provides  that  if  he  has 
(rood  reason  to  believe  that  a  proper  disclosure  has  not  been  made  by 
any  person  or  corporation  in  any  of  the  reports  provided  for  by  the 
act  and  that  there  are  moneys  and  securities  in  their  custody  which 
have  escheated  to  the  State,  to  apply  to  the  Cireuit  Court  of  the  proper 
county  by  special  motion  for  leave  to  file  a  bill  in  chancery,  and  upon 
leave  granted  to  file  such  a  bill  in  behalf  of  the  people  against  such 
person  or  corjioration.  to  compel  a  full,  <'omplete  and  truthful  state- 
ment r^ai-ding  the  matters  required  to  be  contained  in  the  reports. 

It  is  claimed  that  reports  of  this  character  cannot  be  required  of  na- 
tional banks,  by  reason  of  the  previsions  of  section  5241,  Revised  Statutes 
of  the  United  States,  which  forms  a  part  of  the  national  banking  act. 
and  is  as  follows: 

"No  association  shall  be  subject  to  any  visitorial  powers  other 
than  are  authori7*d  by  this  title,  or  are  vested  in  the  courts  of 
justice." 

The  S4-ope  of  this  provision  of  the  act  of  Congress  is  discussed  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Guthrie  vs.  Hark- 
ness,  190  T'.  S,  148,  where  Mr.  Justice  Pay,  after  referring  to  this  pro- 
vision of  the  uiitional  banking  act,  and  the  definition  of  the  term 
"visitorial  powers"  said: 

"The  right  of  visitation  being  a  public  right,  existing  in  the 
State  for  the  purpose  of  examining  into  the  conduct  of  the  cor- 
poration with  a  view  to  keeping  it  within  its  legal  powers.  Con- 
gress had  in  mind  in  passing  this  section  that  in  other  sections 
of  the  law  it  had  made  full  and  complete  pmrision  for  inves- 
tigation l)y  the  Comptroller  of  the  Currency  and  examiners  ap- 
pointed by  him,  and,  authorizing  the  appointment  of  a  receiver, 
to  take  possession  of  the  business  -nith  a  view  of  winding  up  the 
affairs  of  the  bank.  It  was  the  intention  that  this  statute  should 
contain  a  full  code  of  provisions  upon  the  subject,  and  that  no 
state  law  or  enactment  should  undertake  to  exercise  the  right  of 
visitation  over  a  national  corporation.  Except  in  so  far  as  such 
coriwration  was  liable  to  control  in  the  courts  of  justice,  this  act 
was  to  be  the  full  measure  of  visitorial  power." 

In  view  of  this  provision  of  the  national  banking  act  as  thus  con- 
strued by  the  Supreme  Court  of  the  United  States,  I  am  inclined  to 
the  opinion  that  the  Michigan  act  relating  to  reports  by  banks  of  es- 
cheated deposits  would  if  construed  to  apply  to  national  banks  be 
held  to  he  in  violation  of  the  national  banking  act.  I  conclude,  there- 
fore, that  the  Michigan  escheated  estate  act.  so  far  as  it  relates  to  re- 
ports of  escheated  deposits  by  banks,  should  be  construed  as  not  applying 
to  national  banks.  Respectfullv  vonrs, 

ROOERI.  WYKES, 

Tja-g-o-  Attorney  General. 
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INQUEST  ox  BODY  OF  STRANOER,  CORONER'S  BILL.  Where  a 
Circuit  judge  refuses  to  act  upon  a  claim  preeented  in  conDectioD  with 
an  inquest  upon  the  body  of  a  stranger,  mandamus  will  tie  to  compel 
action.* 

October  9.  1912. 

Sir.   Henrv  S.  Swoenv,  I'rosecuting  Attorney.  Petoekey,  Michigan : 

Dear  Sir— I  am  in  receipt  of  your  letter  of  Kepteniber  I4th,  with  refer- 
ence to  the  allowance  of  a  coi-oner's  bill  for  holding  an  inquent  upon  the 
body  of  a  stranger  not  belonging  to  the  State  of  Michigan. 

I  am  inclined  lo  believe  that  section  llSItS  Compiled  J-aws  of  1897 
requires  that  in  all  cases  where  money  or  valuable  property  is  found 
upon  the  body  of  nn  unknown  deceased  person,  such  money  or  other 
pi-opei-ty  should  l>e  turned  over  by  the  coroner  or  justice  holding  the  in- 
quest to  the  county  clerk.  Tlie  statute  in  terms  requires  this  to  be  done 
and  provides  for  turning  over  all  of  the  mone,^'  or  other  property  so 
found,  making  no  exception  in  any  case. 

Section  11S2S  Compiled  Ijaws  of  1897  relating  to  the  payment  of  ex- 
penses of  inquests  upon  the  bodies  of  strangei-s  not  belonging  lo  the 
state,  retjuires  that  in  all  cases  where  the  i>erson  found  dead  was  a 
stranger  not  belonging  to  this  state,  all  the  e.\i»en.«es  of  the  inquisition 
shall  be  ptiid  to  the  justice  of  the  jieace  or  coroner  from  the  state  treas- 
ury, the  account  of  such  expenses  and  fees  being  first  allowed  hy  the 
circuit  court  for  the  county.  This  section  of  the  statute  likewise  makes 
uo  exception  and  apparently  contemplates  the  payment  of  these  ex- 
penses in  all  cases  of  this  character.  If  you  ai-e  unable  to  cimvince 
the  circuit  judge  that  he  should  act  upon  the  claim,  and  desire  him  to 
consider  the  matter,  it  will  l>e  necessary  for  the  persons  having  claims 
to  institute  nmndamus  ]»roceedings  to  compel  the  circuit  judge  to  acf. 
Verv  respectfullv, 

ROOER  I.  WYKES, 

r^-g-«.  '         Attorney  fleneral. 


IXDirSTRIAL  ACCIDENT  BOARD  EXPENSES  OF.  Amount  ap- 
propriated covers  all  expenditui-es  made  hy  the  Board  including  office 
fixtures,  stationery-  and  furniture.  These  should  be  chai^d  to  fund 
appropriated  by  Ai-t  and  not  to  general  fund  of  the  state. 

October  9, 1912. 

Hon.  John  E.  Kinnane,  Chairman.  Industrial  Accident  Board,  Oakland 
Building,  Lansing,  Michigan: 

Dear  Sir^I  am  in  receipt  of  your  omimunication  of  September  23rd. 
relative  to  the  appropriation  made  by  the  l^islatnre  for  the  expenses 
of  the  Industrial  Accident  Boai-d.  You  wish  to  know  whether  or  not 
the  amount  expended  by  the  Bcmrd  for  the  rent  and  equipment  of  its 
offices  and  for  its  necessary  stationery  and  olher  supplies,  including 
blank  fomis  and  other  printcl  matter  should  be  charged  against  the 
appropriation  of  ¥2;"),0(I0  made  by  the  act  creating  the  Board,  or,  whether 
the  offices.  offi<v  furnitui-e.  stationery  luid  other  suuplies  should  I'^i^vrji 
nished  bv  llie  State  Board  of  .\nditoi-s  and  charged  to  the  genera' 
of  the  State. 
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Section  '2,  pai-t  3,  of  tlie  act  pi-ovidew  as  follows : 

"The  salary  of  wiih  of  the  meitibei-s  so  aj»iM)nite«l  by  tlie  Gov- 
ernor shall  be  three  thousand  five  hundred  dollars  per  year.  The 
board  may  appoint  a  secretai-^i-  at  a  salary  of  not  more  than  two 
thousand  five  hundi-ed  dollai-s  n  year,  and  may  remove  him.  The 
board  shall  be  provided  with  an  office  in  the  eapitol,  or  in  some 
other  suitable  building  in  the  City  of  Lansing,  in  which  its  rec- 
ords shall  be  kept,  and  if  shall  also  be  provided -with  necessary 
office  furniture,  stationery  and  other  supplies.  It  sliall  provide 
itself  with  a  seal  for  the  authentication  of  its  orders,  awards  and 
proceedings,  upon  which  shall  be  inscribed  the  words,  'Industrial 
Accident  Hoard— Michigan — Swil.'  It  shall  employ  snch  as- 
sistants and  clerical  help  as  it  may  deem  necessary  and  fix  the 
compensation  of  all  persons  so  employed:  Provided,  That  the 
average  compensation  paid  to  such  emplo^'es  shall  not  exceed 
one  thousand  dollars  per  annum  for  each  person  employed,  and  all 
sneb  clerical  assistants  shall  he  subject  to  existing  laws  regulating 
the  grading  and  compensation  of  department  clerks.  The  mem- 
bers of  the  board  and  its  assistants  shall  be  entitled  to  receive 
from  the  State  their  actual  and  necessary  expenses  while  traveling 
on  the  business  of  the  board;  but  snch  exj>enses  shall  be  sworn 
to  by  the  j)erson  who  incurred  the  same,  and  be  approved  by  the 
chairman  of  the  board  before  payment  is  made. 

All  such  salaries  and  expenses  when  audited  and  allou~ed  by 
the  board  of  State  auditors,  shall  1*  paid  by  the  State  treasurer 
out  of  the  general  fund,  upon  warrant  of  the  Auditor  General."' 

Section  7,  part  6.  provides  in  part,  that. 

"To  carry  ont  the  provisions  of  this  act  there  is  hereby  appro- 
priated for  the  expenses  of  the  Tndnstrial  Accident  Board  for 
the  fiscal  year  ending  Jnne  thirtieth,  nineteen  hundred  thirteen, 
and  annually  thereafter,  the  sum  of  twenty-five  thousand  dollars." 

There  appears  to  be  no  other  provision  in  the  law  as  to  how  the  ex- 
penses of  the  Board  shall  be  defrayed  than  the  one  making  the  ap- 
propriation of  $25,000.  In  the  absence  of  any  other  provision,  I  am  of 
the  opinion  that  the  amount  appropriated  "to  carry  out  the  pi-ovisions 
of  the  act"  covers  all  expenditures  made  by  the  Board,  includinig 
office  flitupes,  stationery  and  printing.  Expenses  incurred  for  these 
items  should  therefore  be  charged  to  the  fund  appropriated  by  the  act 
and  should  not  be  chained  to  the  general  fund  of  the  State. 
Yours  respectfully, 

ROGER  I.  WYKE8. 

Wa-g-o.  Attorney  General. 
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ILLEGITIMATE  CHILDREN.  Father  must  ccmtribute  to  their  sup- 
port. Can  only  be  enforced  to  the  extent  and  in  the  manner  provided 
by  statute. 

October  9,  1912. 

Mr.  Arthur  J.  Butler,  Prosecuting  Attorney,  Big  Bapids,  Michigan : 

Dear  Sir — I  am  in  receipt  of  your  letter  of  August  30th,  requesting 
au  opinion  upon  the  folio-wing  proposition:  "Do  the  findings  of  the  jury 
in  a  bastardy  case  so  define  the  parentage  of  the  child  and  fix  the  lia- 
bility and  duties  of  the  putative  father  as  to  bring  him  within  Act  .144 
of  the  Public  Acts  of  1907;  and  could  he  be  prosecuted  under  that  act 
in  case  he  should  fail  to  provide  for  the  child  after  he  has  taken  ad- 
vantage of  the  poor  debtors  act  and  been  dischai^ed  from  imprison- 
ment?" Also,  if  he  has  at  any  time  assumed  such  relations  over  the 
child  as  would  make  him  guilty  under  this  statute  of  abandonment  of 
his  nuDor  child." 

For  reply  thereto  would  say  that  Act  144  Public  Acts  of  1907  is  an 
act  to  pi-event  the  desertion  and  abandonment  of  wife  or  children  by 
persons  charged  by  law  with  the  maintenance  thereof,  and  provides  in 
section  1,  in  part,  that 

"Any  person  who  deserts  and  abandons  his  wife  or  deserts  and 
'abandons  his  minor  children  under  fifteen  years  of  age  and  with- 
out providing  necessary  and  proper  shelter,  food,  care  and  cloth- 
ing for  them,  shall  upon  conviction  be  deemed  guilty  of  a  felony 
and  punished  by  imprisonment  in  the  state  prison  for  not  more 
than  three  years  nor  less  than  one  year,  or  by  imprisonment  in 
the  county  jail  not  more  than  one  year  and  not  less  than  three 
months." 

Section  2  of  the  act  provides  for  the  payment  by  the  wnrden  of  the 
prison  in  which  the  convicted  person  shall  be  confined  to  the  snperin- 
tendeuts  of  the  poor  of  the  city  or  county  in  which  the  wife  or  children 
of  the  convict  reside,  certain  sums  of  money  in  lieu  of  the  earnings  of 
the  prisoner  to  be  expended  for  the  care  and  support  of  the  wife  or 
children. 

Section  3  of  the  net  provides  that  the  wife  may  testify  against  the 
husband  "without  his  consent. 

The  statute  relating  to  proceedings  for  the  maintenance  of  illegftimate 
children  is  chapter  153  of  the  Compiled  Ivaws  of  1897,  In  piweedings 
of  this  character  the  law  provides  that  the  issue  to  the  jury  shall  be 
whether  the  defendant  is  guilty  or  not  guilty,  and  if  the  jnry  finds 
him  guilty,  or  if  he  admits  the  truth  of  the  accusation,  that  "he  shall 
be  adjudged  to  be  the  father  of  such  child  and  shall  stand  chargeable 
with  the  maintenance  thereof,  with  the  assistance  of  the  mother,  and  in 
such  manner  as  the  court  shall  order."  (Sec.  5904  C.  Ij.)  Rection  5905 
Compiled  T-ows  provides  that  bonds  shall  l)e  given  to  the  superintendents 
of  the  poor  of  the  county  to  perform  the  order  of  the  court  and  to  in- 
demnify the  county  which  might  l>e  chargeable  with  the  maintenance  of 
the  child  and  that  the  father  may  be  committed  to  prison  until  he  shall 
give  such  bond.  Rection  5906  provides  that  any  man  who  shall  have 
been  in  prison  six  months  for  having  failed  to  comply  with  the  order 
of  the  court  shall   have  the  bwieflt  of  the  laws  for  the  relief  of  poor 
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debtors.  The  takinj;  of  the  oath  prescribed  for  poor  debtors  does  not, 
however,  release  the  person  taking  the  same  from  any  civil  liability  to 
the  complainant  under  the  order  of  the  court. 

Section  5907  also  provides  that  the  mother  of  such  child  and  the 
county  superintendents  respectively  may  at  all  times  after  the  liberation 
of  the  prisoner  on  taking  the  poor  debtors  oath,  recover  by  action  of  debt 
or  on  the  case,  any  sum  of  money  which  ought  to  have  been  paid  to 
thnn  respectively  in  pursuance  of  the  order  of  the  court. 

Section  5911  provides  that  the  superintendents  of  the  poor  shall 
have  power  to  make  such  compromise  and  arrangement  with  the  puta- 
tive father  of  any  bastard  child  in  such  county  relative  to  the  support 
of  such  child  as  the\'  shall  deem  equitable  and  just  and  thereupon  may 
discharge  such  putative  father  from  all  liability  from  the  sujjport  of 
such  bf^tard. 

It  ■will  be  noted  from  the  provisions  of  Act  144  Public  Acts  of  1907, 
to  which  reference  has  been  made,  that  the  act  refers  to  "any  person  who 
deserts  and  abandons  his  wife  or  deserts  and  abandons  his  minor  chil- 
dren," etc.  The  reference  throughout  the  act  is  to  the  wife  and  children 
and  presupposes  the  existence  of  a  lawful  marriage  and  legitimate  issue 
of  the  marriage. 
In  a  Wisconsin  case  where  the  prosecution  was  for  abandonment  of 
■  children  under  a  somewhat  similar  statute,  it  was  said  that  it  must 
be  shown  that  the  children  abandoned  are  the  legitimate  children  of 
the  accused.  Fimos  v.  State,  20  N.  W.  6C3.  And  I  Iwlieve  that  under 
our  statute  it  would  likewise  be  necessary-  to  show  that  the  children 
abandoned  were  the  legitimate  children  of  the  accused. 

The  statute  relative  to  the  maintenance  of  illegitimate  children  is 
separate  and  distinct  from  the  statute  relative  to  desertion  and  abandon- 
ment. It  provides  a  method  for  compelling  the  father  who  would 
otherwise  be  under  no  legal  obligation  to  support  his  illegitimate  child- 
ren, to  contribute  to  their  support.  The  liability  of  the  father  of  an 
illegitimate  child  can  be  enforced  only  to  the  extent  and  in  the  manner 
provided  by  statute.  5  Cyc.  638.  The  statutes  upon  these  two  subjects 
are,  in  my  judgment,  separate  and  distinct.  The  act  of  1907  relating  to 
desertion  and  abandonment  does  not  purport  to  amend  or  supplement 
in  any  way  the  statute  relative  to  the  maintenance  of  illegitimate  child- 
ren. 

The  foregoing  was  prepared  as  a  statement  of  the  law  involved  in 
the  question  submitted  in  your  letter  before  my  appointment  as  At- 
torney General. 

After  considering  the  subject  matter  carefully.  I  am,  however,  in- 
clined to  think  the  question  is  a  close  one  and  that  the  courts  might 
and  should  take  a  different  view. 

Under  the  circumstances  I  feel  that  not  only  would  you  be  justified 
In  instituting  prosecution  and  testing  the  question  but  that  course  is 
within  line  of  your  duty. 

I  have  delayed  sending  you  this  communication  in  view  of  our  talk 
of  several  weeks  ago  in  which  I  expressed  verbally  this  same  conclusion. 
Verv  resDectfullv. 

ROGER  I.  WYKES, 
W-m-o,  Attorney  General. 
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EMPLOYEBS'  LIABILITY  ACT.  The  Board  of  Fire  and  \Vater  Com- 
missionerB  of  tlie  City  of  Marquette  come  under  the  operation  of  the 
Emplovera'  Liability  Act. 

October  9,  1912. 

Mr.    Richard    L.    Drake.    Sec'ty,    Industrial    Accident    Board,   Oakland 
Building,  Lansing,  Michigan: 

Dear  Sir — I  am  in  receipt  of  .vour  letter  of  September  25th  enclosing 
correspondence  relntive  to  the  new  E4nployerK"  Liability  Ijaw,  Art  Xo. 
10  of  the  first  specinl  session  of  1912.  and  asking  for  nn  opinion  from 
this  department  with  reference  thereto.  You  wish  to  know  whether 
such  act  applies  to  the  Board  Fire  &  Water  Conimissioners,  and  the 
Light  &  Power  Commission  of  the  City  of  Marquette,  Michigan. 

The  Board  of  Fire  &  ^'ater  Ctmimissioners  of  tlie  City  of  Marquette 
is  orgiinized  under  a  Bj^cial  charter.  Act  No.  24S  of  the  laws  of  1869, 
as  amended  by  Act  297  of  the  T^cal  Acta  of  1875.  and  Act  No.  240  of 
the  Ixical  Acts  of  1891.  The  Light  &  Power  Commission  was  also 
created  by  a  Ri)et-ial  charter.  Act  No.  ^53  of  the  Ix>cal  Acts  of  1897.  as 
amended  bv  Act  So.  358  of  the  I»cal  Acts  of  1899,  and  Act  No.  378  of 
the  Local  Acts  of  1907. 

These  boai-ds  were  both  ci-eated  to  caiTv  out  certain  functions  of  the' 
city,  and  while  they  are  made  separate  and  distinct  corporations  by 
their  s|>ecial  charters,  ca)Kible  of  suing  and  being  sued  and  possessing 
other  coi-porate  powers,  they  are  none  the  less  ajjencies  of  the  City  of 
Mai-quette  and  an  integral  part  of  the  city  government. 

Se<'tion  5  of  Part  1  of  the  I']mployers'  Liability  I^w,  provides  among 
other  things  that  '"The  State  and  each  county,  city,  township,  incor- 
porated village  and  sc'hool  district  therein."  shall  constitute  employers 
subje^'t  to  tlie  provisions  of  the  act.  In  my  opinion,  the  Board  of  Fire 
&  \Vater  Ci)nunissionei-s,  and  tlie  Light  &  Power  Commission  of  the 
City  of  Mai-quette  are  an  integral  part  of  the  City  of  Marquette,  and  as 
sucli,  come  under  the  operation  of  the  Employers'  Liability  Law.  ■ 

I  am  returning  enclosed  herewith  correspondence  received  from  you 
relative  to  the  above. 

Respectfullv  vonrs. 

KOC.EE  I.  WYKES, 

\Va-g-o.  Attorney  General. 

HIGHWAYS : 

1.  Township  Boards  have  the  authority  to  direct  upon  -which  roads 
the  improvement  fund  shall  be  spent,  but  cannot  direct  how  he  shall 
spend  it. 

2.  Bids  not  required  for  jobs  less  than  faOO. 

October  9,  1912. 

Hon.  Towneend  A.  Ely,  State  Highway  Commissioner.  I^ansing,  Michi- 
gan: 

Dear  Sir — I  have  your  communication  of  the  24th  inst.  enclosing 
correspondence  with  Mr.  R.  G.  Hayes  and  Mr.  William  Delmo,  of  Carp 
T^ke,  in  regard  to  the  expenditure  of  township  tiighway  funds,  and  also 
cojiy  of  a  letter  from  Heni->-  S.  Sweeney,  jirosecuting  attorney  of  Emmet 
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Comity,  giving  liis  opinioD  upon  the  matter  involved.  Tlie  facts  as 
stated  in  Mr.  Delmo'a  letter  are  as  follows: 

"At  last  spring's  tow-nship  meeting  the  qualified  votei-s  voted  flOO.OO 
to  repair  a  bridge  with  the  understanding  that  the  party  was  not  to 
receive  his  pay  until  the  taxes  were  collected  in  Januarj',  1913.  The 
Commissioner  let  the  job,  without  advertising  it,  for  |95.(K),  Said  party 
repaired  the  bridge  according  to  the  C'ommisRioner's  specifications  and 
the  town-board  acknowledged  same  as  a  good  job.  The  Iward  instructed 
the  clerk  not  to  sign  said  parties  order  on  the  grounds  that  the  job  -was 
not  advertised  or  sold  publicly.  Was  said  job  let  lawfully,  and  if  it 
was  has  the  clerk  any  right  to  refuse  to  sign  said  order?" 

It  appears  that  you  have  advised  these  two  men  that  the  township 
board  has  the  authority  to  direct  upon  which  roads  the  township  im- 
provement fund  shall  be  spent  but  it  does  not  have  the  authority  to  direct 
the  Commissioner  how  be  shall  spend  it;  that  he  may  do  the  work  by 
day  labor,  hiring  the  teams  and  men  providing  the  amount  to  be  spent 
is  less  than  J500;  that  if  the  amount  is  fSOO  or  greater,  the  law  requires 
that  he  must  advertise  for  bids  befoi"*  letting  the  contract;  that  in  the 
case  of  the  expenditure  of  the  township  repair  fund,  no  more  than  |10fl 
per  mile  can  be  expended  from  this  fund,  and  the  Highway  Commissioner 
is  the  sole  authority  to  direct  this  expenditure;  that  it  is  not  necessary- 
for  the  Conuuisftioner  to  advertise  a  job  which  amounts  to  less  than  |500 ; 
that  it  is  entirely  within  the  jwwer  of  the  Commissioner  to  let  the 
job  to  private  individuals,  the  amount  being  |95.00  and  the  clerk  should 
not  refuse  to  countersign  the  order  for  payment. 

Referring  to  this  matter  the  prosecuting  attorney  expresses  the  fol- 
lowing opinion: 

"I  can  see  that  von  have  advised  these  men  under  the  authoritv  of 
section  3  of  Chapter  XII,  of  the  Act  Xo.  2S3  of  the  Public  Acts  of 
1909,  amended  in  1911.  page  178  of  the  Public  Acts  of  1911.  T'nder  the 
consolidation  of  Highway  Ivaws  in  Act  No.  283  of  1909,  this  section  3, 
above,  is  the  same  as  section  3  of  Act  No.  37.  of  the  Public  Acta  of 
1907.  Under  the  authority  of  Reimink  v.  Strabbing  137  Mich.  332. 
wherein  it  is  held  that  section  3  of  Act  No.  37  of  the  P.  A.  of  1007  is 
repealed  by  Act  No.  108  of  the  P.  A.  of  1907  on  the  grounds  of  in- 
consistency, T  hold  that  section  !i  of  Chapter  XII,  which  is  the  same,  as 
above  said,  is  and  still  remains  re)>ealed  bv  the  provisions- of  Chapter 
II  of  Act  283  of  the  P.  A.  of  1909.  the  sjimeas  said  Act  No.  108  of  1907. 
With  the  above  as  my  authority  for  so  holding.  I  take  the  view  that 
the  expenditures  from  the  two  highway  funds,  the  road  repair  and  the 
highway  improvement  funds,  are  explicitlv  provided  for  in  the  said 
Chapter  IT  and  that  section  3  of  Chapter  XII  (all  of  Act  No.  2831909) 
does  not  control." 

Answering  your  re<|uest  for  my  opinion  on  this  proposition,  1  wish  to 
advise  you  as  follows:  Section  3  of  Chapter  12  of  Act  No.  283.  Pub- 
lic Acts  of  1909.  as  amended  in  Act  118.  Public  .\cts  of  1911.  pi-ovides 
in  part  as  follows: 

"In  all  cases  involving  an  exjienditure  of  an  amount  over 
fifty  dollars  and  not  exceeding  five  hundred  dollars,  in  the  re- 
pairing or  construction  of  roads  or  bridges  in  any  tmnnship  of 
this  State,  the  commissioner  shall  submit  the  proposed  expendi- 
ture to  the  ton-nship  board,  and.  upon  the  approval  of  said  hoard, 
the  commissioner  may  make  such   repairs  or  cause  them   to  be 
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made;  may  do  the  construction  work  or  cause  it  to  be  done;  may 
buy  tlie  necessary  materials  and  hire  the  necessary  help,  but  if 
the  proposed  expenditure  is  of  aii  amount  greater  than  five  hnii- 
dred  dollars,  the  commissioner  shall  first  submit  the  same  to  the 
townsliip  board,  and  upon  approval  of  the  said  bonrd  the  com- 
missioner shall  advertise  for  sealed  proposals  for  the  doing  of 
such  work  and  the  making  of  such  repairs,  and  together  with 
the  township  clerk,  subject  to  appmval  of  the  township  board, 
shall  contract,  with  the  lowest  bidder  giving  g»w>d  and  sufficient 
security  for  the  performance  of  the  work. 

It  is  claimed  by  the  prosecuting  attorney  that  Chapter  2  of  the  liigh- 
way  law  of  1909  (Act  283)  is  inconsistent  with  the  provisions  above 
quoted,  and  that  Chapter  2  of  Act  283  is  identical  with  Act  No.  lOS  of 
1907,  and  that  section  3  of  Chapter  12  of  Act  283  is  identical  with  sec- 
tion 3  of  Act  37  of  the  Public  Acts  of  1907.  It  was  held  in  Reimiuk  v. 
Strabbing  157  Mich.  332,  that  section  3  of  Act  37,  P.  A.  of  1907  was 
repealed  by  implication  by  Act  No.  108  of  the  Public  Acts  of  1907.  The 
prosecuting  attorney  therefore  takes  the  position  that  section  3  of  Clinp- 
ter  12,  as  amended  iu  1911,  is  still  repealed  by  Act  108  of  190T. 

I  think  his  position  is  untenable.  It  is  impossible  that  an  act  of  the 
legislature  of  1911  could  be  repealed  by  an  act  of  1907,  The  facts  are 
that  Act  283,  Public  Acts  of  1909  superseded  both  of  the  acts  of  1907. 
but  the  inconsistent  provisions  were  by  tliem  re-enacted  in  the  same  act 
in  1909,  It  is  evident  that  the  legislature  had  in  mind  the  decision 
in  157  Michigan  above  quoted,  and  also  the  fact  that  section  3  of  Ghajv 
ter  XII  of  Act  2S3  of  1909  had  provisions  which  were  inconsistent  ^ith 
those  of  Chapter  2  of  the  same  act,  and  to  overcome  the  difficulties  of 
harmonizing  the  two  provisions,  re-enacted  section  3  of  Chapter  12  by 
Act  118,  P.  A.  of  1911.  It  is  my  opinion  that  the  legislature  intended 
to  give  section  3  of  Chapter  12  the  controlling  operation. 

It  is  my  opinion  thei'efore,  that  your  construction  of  the  law  is 
correct  on  this  point. 

A'en-   re8i>ectfullv   vonrs. 

ROGER  I.  WYKES. 

P-g-o.  Attorney  General. 


HIGHWAYS: 

1.  Township  Ronrd  fixes  the  conii>ensation  to  ovei-seers  within  cer- 
tain limits. 

2,  Payment  of  day  laborers  is  a  matter  of  contract. 

October  9. 1912. 

Mr.  Jacob  N.  Rickers,  Supenisor,  I!.i]>id  City,  Michigan: 

Dear  Sii- — I'our  communication  of  the  lllli  inst.  addi-essed  to  the 
Governor  has  been  referred  to  this  department  for  reply,  Y'ou  wish  to 
know  what  compensation  overseers  of  highways  and  their  employes  are 
entitled  to  for  labor  perfonned  in  connection  with  cutting  weeds,  etc. 
in  their  districts  under  Chapter  24  of  Act  2S3,  Public  Acts  of  1009. 
You  state  that  overscei-s  and  their  emploves  claim  thev  are  entitled 
to  13.00  per  day. 
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In  reply  thereto  I  call  your  attention  to  se<'ti<)n  fi  of  the  cliapter 
referred  to,  which,  reads  as  follows : 

"Highway  commissioners  and  overseers  of  highways  shall  keep 
an  accurate  account  of  the  expenses  incurred  by  them  in  carrying 
out  the  provisions  of  section  five  of  this  cliapter.  with  respect 
to  each  parcel  of  land  entered  upon  therefor,  and  with  respect 
to  weeds  and  brush  cut  from  any  highway  passing  by  or  through 
such  parcel  of  land,  and  shall  make  a  sworn  statement  of  such 
account  and  present  same  to  the  township  board  of  the  town- 
ship in  which  the  expense  was  incurred.  The  township  board  is 
hereby  authorized  and  required' to  audit  and  allow  such  account 
and  order  the  same  to  be  paid  from  the  fund  for  general  town- 
ship purposes  of  said  township  out  of  any  moneys  in  the  town- 
ship treasury  not  otherwise  appropriated." 

Also  section  li  of  Chapter  2  of  the  same  act  as  follows: 

"The  township  highway  commissioner  shall  be  entitled  to  such 
compensation  as  the  township  board  may  decide,  which  compen- 
sation shall  be  not  less  thnn  two  dollars  per  day  nor  more  than 
two  dollars  and  fifty  cents  per  day  for  the  time  actimlly  em- 
ployed, and  the  overseer  of  highways  shall  be  entitled  to  such 
compensation  as  the  township  board  may  decide,  which  compensa- 
tion shall  be  not  less  than  one  dollar  and  fifty  cents  per  day 
nor  more  than  two  dollars  per  day  for  the  time  actunlly  em- 
ployed. The  compensation  of  the  highway  commissioner  shall 
be  paid  from  the  general  or  other  fund  of  the  township,  in  the 
same  manner  as  other  toTvtaship  offlcerB  are  paid.  The  compen- 
satioD  of  the  overseer  of  highwa.vs  shall  be  paid  from  the  road 
repair  fund  on  approval   of  the  township  board." 

Ton  will  see  from  reading  these  two  sections  together  that  the  com- 
pensation of  overseers  is  within  certain  limits  in  the  discretion  of  the 
township  board,  their  pay  being  fixed  at  not  less  than  $1.50.  nor  more 
than  $2.00  per  day  for  the  time  actually  employed.  As  to  day  laborers, 
there  is  nothing  in  the  sfiitiite,  so  far  as  T  can  find,  fixing  their  pay. 
and  their  compensation  would  therefore  be  a  matter  of  contract  be- 
tween the  highway  nfflcprs  and  the  party  employed, 

Verv  respectfullv  vours, 
,     '  ROGER  T.  WYKES, 

P-g-o.  Attorney  Oeneral. 


CATriTTXr.  OF  TARP.  DOIIFIRH  AND  OARPISH.  Selling  a  privi- 
lege of  taking  carp,  dogfish  and  garfish  from  the  inland  lakes  to  the 
highest  bidder  and  fnniing  proceeds  in  the  state  treasury. 

October  11,  1!>12. 

Hon.  William  R.  Oates.  State  Oanie,  Fish  &  Forestry-  Warden.  T^insing 
Michigan : 


Dear  Sir — I  am  in  receipt  of  your  letter  of  the  11th  met.  in  which  > 
call  my  attention  to  the  provisions  of  .\ct  S*>  of  the  Puhlio  .\cts  (»f.  W 
and  retfuest  my  opinion  on  the  following  qnestions:  ^^ 
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"let.  Ma,v  I  iseue  |H?iitiits  to  persons  to  take  carp,  dogfish  and  garfish 
from  the  ioland  lakes  of  this  State  and  allow  them  to  sell  same  as  com- 
pensation for  doing  the  work? 

2nd,  Under  the  theory-  that  all  fleh  and  game  belong  to  the  State,  may 
T  sell  the  privil^e  of  taking  carp,  dogfish  and  garfish  from  the  inland 
lakes  of  this  state  to  the  highest  bidder  and  turn  the  proceeds  of  the 
sale  thereof  into  the  State  treaBury?" 

Act  89.  Public  Acts  of  1911.  is  entitled  as  follows: 

"An  Act  to  provide  for  the  Imrfnl  taking  and  removing  with 
seines  or  nets,  and  destroying,  under  certain  regnIation»  and  re- 
strictions, of  dog  flsh,  carp  and  garfish  or  bill  fish,  in  the  inland 
lakes  of  this  State." 

Section  1  makes  it  lawful  under  the  r^^lations  and  pestrictions  in 
said  act  provided,  to  take  and  remove  with  seines  or  nets,  and  destroy, 
in  the  inland  lakes  of  this  State,  dogfish,  cai*])  and  gai'flsh  or  bill  fish. 
The  first  part  of  section  2  reads  as  follows: 

"The  State  Game,  Pish  and  Forestry  Warden  may  in  bis  dis- 
cretion, cause  to  be  taken  or  removed  by  seine  or  net,  from  any 
inland  lakes  of  this  State.  a»d  destroyed,  all  dogfish,  carj)  and 
garfish  or  bill  fish." 

And  then  follows  certain  provisions  with  rt>s|>ect  to  the  maimer  of 
procedure  to  acquire  such  rights  as  are  above  designated.  An  examina- 
tion of  this  statute  clearly  indicates  that  it  was  the  intent  of  the  legis- 
lature to  make  lawful  removal  of  sncli  fish  from  inland  waters  of  the 
State  and  the  destruction  thereof.  >"o  authority  is  vested  in  the  State 
Game,  Fish  and  Forestry  Warden  to  sell  the  privilege  of  taking  such 
fish  to  the  highest  bidder.  In  other  words,  the  le^slature  has  not 
i-ecognized  the  fact  that  such  fish  ai-e  of  any  value  for  conunercial  i)nr- 
poses.  or  that  the  State  might  derive  any  revenue  therefi-oni. 

For  information  I'e^eived  from  you  it  has  become  apparent  that  tlie 
fish  mentioned  in  the  said  act  may  be  of  considenible  value  and  that 
there  may  be  in  permitting  their  being  taken  from  the  watei-s  of  the 
state  and  destroyed,  a  soiirce  of  considerable  revenue  which  cannot  be 
realized  upon. 

The  matter  in  question  being  one  in  which  the  legislature  has  full 
jurisdiction,  I  am  inclined  to  the  opinion  that  you  would  not  be  exceed- 
ing the  discretion  confided  in  yon  by  the  act  in  question,  should  you 
defer  action  thereunder  until  such  time  as  you  may  be  able  to  present 
the  facts  with  regard  thereto  to  the  Legislature  with  the  view  of  prompt- 
ing it  to  enact  such  legislation  as  if  shall  deem  to  be  required  in  the 
premises. 

Yer\-  respectfullv, 

RO<JER  I.  \\TKES. 

W-m.  Attorney  Oenpral. 


.yGoogIc 
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COMPESSATIOX  OF  MILITARY  COURTS  OF  INQUIRY.     Not  to 
be  made  from  the  general  fund  of  tlie  state. 

October  H,  1912. 
Mr.  Walter  G,  Rogers.  QiiartemiiiKler  Oeneral,  ('apitol,  Lansing,  Mich.: 
Dear  Sir — I  have  your  rommiinicntioD  of  the  4th  inst.  in  wtiich  von 


present  inquiry  as  to  whether  the  eompensation  aad  expeaees  of  the 
inilitarv  court  of  inquirj',  which  inquired  into  the  condnct  of  Captain 
Btackman  in  connection  with  the  shooting  of  John  li^isey  at  Jaclison. 
is  a  proper  chaise  ngiiinst  the  genenil  fund,  under  section  46  of  Act 
84  of  the  Public  Acts  of  1909  as  amended  by  Acts  67  and  172  of  the 
Public  Acts  of  1911,  or  is  to  be  paid  from  the  appropriation  of  the 
Michigan  National  Guard. 

For  answer  thereto,  I  would  say  that  uj>on  examination  of  said  sec- 
tion 46  as  amended  I  find  therein  no  authority  for  the  payment  of  (his 
•  ompensation  or  these  expenses  from  the  general  fund  of  the  state. 

The  military  court  of  inquiry  was  not,  in  my  jndgment.  "on  duty  in 
case  of  riot,  tumult,  breach  of  the  peace,  resistance  of  process  or  •  ■  •  • 
called  upon  in  aid  of  the  civil  anthoritiea"  which  is  the  sert'ice  in  which 
officers  aad  enlisted  men  must  be  engaged  in  order  to  be  entitled  to 
payment  under  that  section  from  the  general   fund. 

Verv   respectfullv, 

ROGER  I.  \VYKES, 

W-m-o.  Attorney  General. 


FIRE  INSURANCE  COMPANY.     AUTHOKITV  TO  WRITE   INSUR- 
ANCE AGAINST  PERSONAL  LIABILITY. 
AUTOMOBILES.     Questionable  whether  a  Are  insurance  com|fany  has 
authority  to  write  insurance  against  ]>ersonal  liability  sufferwi  in  con- 
nection with  automobiles. 

October  Ifi,  1912. 

Hon,  Calvin  A,  Palmer,  Commissioner  of  Insuranct'.  I.dinsing.  Michigan: 

Dear  Sir— We  are  in  rei-eipt  of  your  i-onimnnication  in  which  yon 
ask  to  Ih'  advised  whether  under  the  provisiiins  of  Act  i;{(i  of  the  Pub- 
lie  Acts  of  1869.  a  fire  insurance  company  organized  thereunder  has  au- 
thority to  write  insurance  against  iiersonal  liability  suffei-ed  in  con- 
nection with  the  handling  or  use  of  automobiles. 

In  reply  therein  m>nl<l  say  we  have  given  this  matter  caivful  con- 
sideration and  find  that  the  qneslion  is  a  close  one.  Undoubtedly  the 
matter  will  eientually  be  presented  to  the  courts,  for  which  i-eason  if 
a  test  casi'  can  l>e  arranged  that  will  be  tlie  proper  course  to  jiursue. 
Furthermore,  if  a  test  case  cannot  l>e  an-anged,  tlie  a<t  can  Ik'  i-einedied 
and  its  terms  made  certain  by  the  I^slafni-e. 

In  view  of  the  foi-egoing.  we  deem  it  nnadvisable  at  this  time  to 
render  an  opinion. 

A"eiv    i-esneclfullv. 

RO(^iER   I.  WYKES. 

L-g-o.  .\ttomey   General. 

'"  Digitized  oyGoOgle 


146  ANNUAL  REPORT,   1913. 

ELECTION    LAW.     Kelative  to  marking   of  ballots. 

October  18th,  1912. 
Mr.  E,  E,  Phelpe,  Prosecuting  Attorney,  Grand  Rapids,  Mich.: 

I>ear  Sir — In  reply  to  your  inquiry  stated  over  the  'phooe  this  morn- 
ing, in  which  you  present  the  question,  "Where  a  voter  plates  a  cross  in 
the  circle  at  the  head  of  the  Republican  ticket  and  then  without  erasing 
the  name  of  any  elector  upon  the  Republican  ticket,  places  ci-osses  in 
the  square  before  the  name  of  each  elector  upon  the  Frogreesive  ticket, 
is  such  ballot  to  he  coimtcd,  and  if  so,  how?"  I  would  state; 

In  such  case  the  ballot  would  be  counted  for  the  elecfoi's  upon  the 
Progreesive  ticket  before  whose  nameti  the  cross  appeared.  In  this 
connection  I  desire  to  call  vour  attention  to  the  proviso  found  in  sec- 
tion 3636  C.  L.  1897.  as  amended  by  act  214  of  1901.  being  section  163  of 
the  Secretary  of  State's  revision  of  the  election  laws  of  1911  and  being 
section  26  of  the  General  Election  I^aw  which  proiiso  is  as  follows: 

"Provided,  That  if  such  elector  shall  not  cnwis  off  tlie  names 
of  an  equal  number  of  candidates  for  such  office  on  bis  pai'ty  ticket 
he  shall  be  deemed  to  have  crossed  off  the  name  of  each  candi- 
date for  such  office  which  is  printed  on  his  party  ballot  opposite 
of  a  candidate  on  some  other  party  ticket  in  front  of  whose  name 
he  has  made  a  cross  (X).  If  the  elector  wishes  to  vote  for  a 
candidate  not  on  any  ticket,  be  must  write  or  place  the  name  of 
such  candidate  on  his  ticket,  opposite  the  name  of  the  office,  and 
make  a  cross  in  the  circle  under  the  party  name." 

With  respect  to  your  second  question,  which  is,  "Where  one  of  the 
candidates  for  Congressman  has  apparently  removed  from  the  state 
and  his  brother  makes  an  affidavit  that  he  Iiub  i>ennanent]y  i-emnved,  is 
the  Board  of  Election  rommis-sioners  entitled  to  leave  his  name  off 
the  ballot? 

For  reply  to  this  question  I  would  say  that  the  statute  recognizes  but 
two  situations  which  justify  the  Board  of  Election  Comniissi oners  not 
to  print  on  the  ballot  the  name  of  a  candidate  properly  ceftificd  to  it, 
these  are.  the  withdrawal  of  a  candidate  and  his  death.  (See  section  41 
of  the  General  Primary  Election  Law). 

irtTiile  by  implication,  the  removal  of  a  candidate  from  the  state  might 
justify  the  leaving  of  the  name  of  the  candidale  otT  (he  baliol,  I  know 
of  no  authority  for  making  a  determination  of  llic  fact  that  he  has  re- 
moved and  determined  to  take  up  a-  permanent  ii'sirtence  elsewhere. 
The  question  of  residence  is  one  of  iHitli  fact  and  iutenticm  and  the 
affidavit  of  the  fact  alone  could  not  establish  the  question.  The  only 
procedure  which  I  can  endorse  therefore  is  that  which  requires  the  con-  . 
tinuance  of  the  name  of  the  candidate  ujmn  the  ballot  Hnles.«  it  is  taken 
off  for  one  of  the  reasons  expressly  prescribed  by  statute. 

Very    tnilv. 
ROGER  I.  m'KES. 

W-m-o.  Attorn^  General. 


.yGoogle 
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LOCAL  OPTION  lAWS.    Not  duty  of  connty  clerk  to  check  names  of 
persons  signing  petitiwi   with  poll   list  of  preceding  election. 

October  24th,  1912. 
Mr.  James  8.  Parker,  Prosecuting  Attorney,  Flint,  Michigan : 

Dear  Sir — I  am  in  receipt  of  your  letter  of  October  19th,  in  which 
you  ask  for  a  construction  of  certain  provisions  of  the  local  option  law. 
You  state  that  the  regular  meeting  of  the  Board  of  Supervisors  con- 
v«ied  October  lith,  and  that  on  October  16th  a  petition  for  a  sub- 
mission of  the  local  option  question  was  filed  with  the  Board  of  Super- 
visorB,  two  days  after  the  beginning  of  the  regular  session  of  the  Board. 
You  ask  the  following  questions: 

"Ist,  Is  it  the  duty  of  the  clerk  to  check  the  names  of  the  persons 
signing  the  petition  with  the  poll  list  or  canvass  of  the  last  preceding 
election  ? 

2nd.  Ih  it  the  duty  of  the  clerk  to  lay  the  petition  before  the  Board 
immediately  upon  receipt  of  it,  the  Board  being  then  in  session,  or 
wait  until  the  next  regular  or  adjourned  session  of  the  Board?" 

In  answer  to  your  first  queation  would  say  that  in  my  opinion  it  is 
not  the  dutv  of  the  county  clerk  to  check  the  names  of  the  persons  sign- 
ing the  jwtifion  with  the  poll  list  of  the  last  preceding  election.  It  is 
the  duty  of  the  clerk  to  determine  from  an  examination  of  the  petition 
and  accompanying  affidavits  that  tlie  same  comply  with  the  require- 
ments of  the  law,  but  this  investigation  should  be  confined  to  ascer- 
taining, from  a  comparison  of  the  number  of  names  on  the  petition  with 
the  nnmber  on  the  poll  list  mentioned  by  the  statute,  whether  the  peti- 
tion contains  the  proper  number  of  electors,  the  affidavit  attached  to 
the  petition  being  conclusive  as  to  the  qualifications  of  the  persons 
signing  the  same. 

Kern.  v.  St.  Clair  County  Supervisors,  160  Mich.  11,  13. 

Your  second  question  relates  to  the  session  or  meeting  of  the  Board 
of  8»iwniRors  at  which  the  petition  and  accompanying  papers  are  re- 
quired to.  or  may,  be  placed  before  the  board. 

Section  3  of  the  local  option  law  contains  the  general  provision  that 
the  petition  shall  be  laid  before  the  Board  of  Supervisors  "at  the  earliest 
opportunity."  Se<'tion  5  contains  the  specillc  provision  that  the  nintter 
shall  be  brought  tn  the  attention  of  the  board  by  the  ronnty  clerk  at 
its  "next  rf^ular  or  adjourned  meeting"  and  Section  6  requires  the 
county  clerk  to  lay  l^efnre  that  board  the  petition  praying  for  snbniission 
of  the  question  of  prohibition  iit  such  meetings. 

The  question  for  solution  is  whether  the  county  clerk  is  required  or 
permitted  to  present  the  petition  at  a  session  of  the  l)oard  which  is 
being  held  at  the  time  the  jietition  is  filed.  The  words  "next  regular 
or  adjourned  meeting"  seem  to  preclude  the  presentation  at  the  then 
meeting  of  the  board.  At  an  adjourned  meeting  of  that  session,  however, 
the  petition  and  accompanying  papers  can  be  laid  before  the  board. 

An  adjournment  over  night  or  over  an  intervening  Sunday  is  to  be 
treated  as  a  recess  rather  than  an  adjoummait,  and  is  not  snch  an  ad- 
journment as  constitutes  the  meeting  (hereon  an  "adjourned  meeting" 
at  which  the  petition  in  question  may  be  presented  and  acted  mum. 

The  adjourned  meeting  at  which  mich  jietition  may  be  jn-esenled  mnst 
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be  one  of  the  character  designated  as  an  "adjourned  session"  in  section 
30  of  act  161  of  the  Public  Acts  of  1909,  and  must  be  one  of  such  a 
character  that  the  supervisor  is  allowed  mileage  for  attendance  and  is 
to  be  paid  for  time  spent  in  attendance,  not  exceeding  three  days,  in  ad- 
dition to  the  flfte^i  days  allowed  and  paid  for  the  continuous  regular 
October  seeeion. 

Verr  respectfnilv  yours, 

ROOER  'l.  WTKES. 
W-m-o.  Attome>'  fieneral. 


DEATH  CERTIFICATES.     rRIVILEGKl)  COMMUXICATIONfi. 

1.  Attending  physician  should  state  correctly  the  cause  of  deiith, 
etc..  in  death  oertifirate,  where  patient  dies  in  State  Sanitoriuin. 

2.  Superintendent  of  State  Sanitorinm  should  not  disclose  infor- 
mation to  insurance  companies,  relating  to  persons  dying  at  such 
sanitorinm. 

October  3l8t,  1912. 

Dr.  E.  B.  Tierce,  Superintendent.  Michigan  State  Kanatorinm,  Howell, 
Mich.: 

Dear  Sir — Your  communication  of  the  25th  inst.  in  which  you  wish  to 
be  advised  on  the  following  propositions,  received. 

First.  In  making  out  death  certificates  of  inmates  of  the  Sjinatoi-ium. 
the  question  being  asked  on  the  official  certificate  aa  to  duration  of 
disease  causing  death,  should  we  consider  histories  of  the  disease  taken 
from  our  patients  upon  their  entrance  to  this  institution  as  privileged? 

Second.  Should  we  refuse  to  give  information  to  insurance  companies 
relative  to  the  histories  of  our  patients  on  the  ground  that  such  infor- 
mation is  privileged? 

In  answer  to  yonr  first  question  would  say  the  facts  which  you  are 
required  to  state  in  a  death  certificate  are  set  forth  in  section  461fi  of 
the  Compiled  TjAWs.    Tliis  section  provides  in  part  as  follows: 

"Medical  certificates  of  cause  of  death; — Same  of  disease;  im- 
mediate canse  of  death  together  with  contributor^'  causes  of  com- 
plications, if  any;  duration  of  each  caiiite;  date  last  seen  by  medi- 
cal attendant,  or  fact  of  no  medical  attendance." 

The  information  so  required  must  of  necessity,  in  many  ciises.  he  ob- 
tained, at  least  partially,  from  the  patient,  in  the  first  instance.  The 
law  relating  to  privil^jed  commnnicatitms  found  in  ijection  lOlSl.  Com* 
piled  Laws  is  as  follows: 

"No  person  dnly  authorized  to  practice  physic  or  snidery  shall 
be  allowed  to  disclose  any  information  which  he  may  have  ac- 
quired in  attending  any  patient  in  his  professional  characlw  and 
which  information  was  necessary  to  enable  him  to  pn*scrit>e  for 
such  a  patient  as  a  physician  or  to  do  any  acts  for  him  as  a 
surgeon." 

This  statute  has  lipen  in  effect  for  a  great  many  yeai-s.  being  found  in 
the  Compiled  r>aws  of  lSr>7.  The  act  relative  to  the  registration  of 
the  deaths  is  .\ct  217  of  the  Public  Acts  of  IS!)"  and  it  is  tliei^cwRL. 
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plain  that  the  legislature  has  Diade  uq  exception  tii  the  rule  <>f  privileged 
communi cation 8  in  so  far  as  the  information  contained  in  a  death  cer- 
tificate ie  concerned. 

It  is  my  opinion  that  in  order  to  make  a  dcnth  certifleate  renjHmd  to 
the  intention  of  the  statute,  you  would  be  required  to  state  the  dura- 
tion of  the  disease  from  which  the  subject  died  notwithstanding  that 
information  may  have  been  obtained  in  part  from  the  deceased. 

My  opinion  is  fortified  by  the  decision  in  Krapp  rs.  MelropoJitnii 
Life  Insurance  C'umpany,  (143  Mich.  aCS)  in  which  it  was  held  that  a 
death  certificate  could  be  introduced  as  eHdence  of  the  facts  stated 
therein  although  the  physician  who  signed  the  certificate  was  barred 
from  testifying  to  the  facts  by  the  provision  of  the  law  above  quoted. 

In  answer  to  your  second  question,  I  wish  to  advise  that  there  is 
no  law  compelling  you  to  make  such  disclosures  to  insurance  companies 
or  to  any  person  other  than  as  the  statutes  provide  for.  You  are  re- 
quired under  act  27  of  the  Public  Acts  of  1909  to  make  certain  reports 
as  to  persons  suffering  from  tuberculosis  and  these  reports  are  not  open 
to  public  inspection. 

Very   respectfully, 

ROGER  I.  WYKES. 

P-m-o.  Attorney  Geeeral. 


MORTGAGE  TAX.     Oollection  of  taxes  under  act  91  P.  A.  1911. 

November  7th,  1!>12. 
Mr.  J.  J,  Bierlein,  Manager,  Lumbermans  Stale  Bank,  Bay  City.  Mich.: 

Dear  Sir — Your  letter  of  the  Hist  ult.  i-eceived  and  contents  noted. 
You  state, 

"Atwut  six  months  ago  I  let  a  certain  party  have  three  hundred  dol- 
lars under  a  real  estate  mortgage  and  recorded  same  and  paid  the  mort- 
gage tax.  This  same  party  wishes  now  to  increase  the  loan  to  five 
hundred  dollars,  borrowing  two  hundred  dollars  additional  under  the 
same  mortgage  and  I  propose  to  take  his  note  for  two  hundi-ed  dollars 
and  mark  on  same  secured  by  mortgage  of  a  certain  date  and  take  the 
note  over  to  the  Oount.v  Treasurer,  pay  the  mortgage  tax  and  have  him 
mark  on  the  back  of  the  note,  that  the  mortgage  tax  has  been  paid." 

In  this  connection  you  ask  if  the  course  of  procedure  outlined  by  you 
would  be  legal  and  if  you  could  force  collection  of  the  two  hundred 
dollars  under  the  old  mortgage. 

In  reply  thereto  would  say  that  this  department  is  not  at  lilxrty  to 
advise  you  with  respect  to  the  particular  quetrtion  you  submit.  The  only 
phase  of  the  matter  in  which  the  state  is  interested  is  the  collwtion  of 
the  taxes  under  net  91  of  the  Public  Acts  of  lilll,  I  would  say,  how- 
ever, that  we  veri'  much  doubt  the  authority  of  the  Oouiity  Treaaui-er 
to  eiKlorse  nirnn  the  note  of  two  hundred  dollars  a  statement  to  the  effect 
that  the  tax  under  said  act  ftl  is  paid  thereon  as  a  note  is  something 
that  is  not  recorded  in  the  office  of  the  Register  of  Deeds, 

We  have  no  doubt  but  that  a  proper  afrrcenient  extending  the  UKtrt- 
gage  in  question  so  as  to  cover  the  additional  note  of  two  hundred,  if 
properly  acknowledged  by  the  mortgagor  and  witnessed  might  Ih*  i-e- 
corded  in  the  oflflce  of  the  Register  of  Deeds  after  the  same  had  Ihh'u 
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presented  to  the  County  Treasurer  and  the  tax  paid  and  the  proper 
endorsement  made  thereon. 

Respectful  1 J  yours, 

ROGER  I.  WYKES, 
M-m-o.  Attorney  General. 


MORTGAGE  TAX  LAW.     Mortgage  given  and  recorded  prior  to  Jan- 
uary 1st.  1912. 

November  12fh.  1912. 
Mr.  Otto  Stoll,  Register  of  I)«eds,  Detroit,  Mich.: 

Dear  Sir — Your  letter  of  the  2l8t  ult.  i-eceived  and  contents  noted. 
Your  inquiries  relate  to  the  question  of  a  tax  under  act  91  of  the  Pub- 
lic Acts  of  1911,  knon-n  as  Mortgage  Tax  law,  upon  the  extension  of  a 
mortgage  where  the  mortgage  is  given  and  recorded  prior  to  January  lat, 
1912,  and  also  with  respect  to  a  mortgage  given  and  rei'orded  after 
January  1st,  1912. 

In  reply  thereto  would  say  that  Section  8  of  said  Act  91  ]»ro\ides 
among  other  things  that  no  mortgage,  etc.,  which  is  subject  to  the  tax 
imposed  by  Raid  act  shall  be  released,  enforced  or  discharged  of  i-ecord 
without  the  payment  of  said  tax  and  also  prohibits  the  recording  of  any 
assignment  or  agreement  extending  any  such  mortgage  until  said  tax  has 
be^i  paid. 

This  department  has  ruled  that  section  8  only  applies  to  those  mort- 
gages or  land  contracts  which  are  subject  to  the  tax  imposed  by  said 
act,  namely  those  instnunenta  which  were  executed  on  or  after  January 
1st,  1912. 

As  to  mortgages  or  land  contracts  which  were  executed  and  recorded 
prior  to  January  1st,  1912,  it  is  optional  with  the  owner  whether  be 
shall  pay  the  tax  prescribed  by  said  act  91  under  section  d.  or  not. 

As  to  mortgages  and  land  contracts  executed  and  recorded  prior  to 
January'  1st,  1912,  the  department  has  held  that  same  may  be  discharged 
of  record,  assigned,  foreclosed  or  the  time  of  payment  may  be  extended 
without  the  payment  of  any  tax. 

As  to  mortgages  executed  and  recorded  after  January  1st,  1012.  and 
upon  which  the  tax  under  aiid  act  has  been  paid,  same  may  be  assigned, 
dischai^ed  of  record  and  time  of  payment  extended  without  the  pay- 
ment of  additional  tax,  Tliis  ruling,  you  will  understand,  only  applies 
to  bona  flde  extensions  of  the  time  of  payment  in  both  classes. 

Tlie  Register  of  Deeds  before  i-ecording  any  agreement  extending  the 
time  of  payment  should  be  satisfied  that  the  extension  is  bona  fide, 
otherwise  he  should  require  a  satisfactory  showing  by  affidavit  that  the 
extension  does  not  apply  to  any  portion  of  the  original  principal  or 
interest  which  had  been  paid  prior  thereto. 

In  other  words,  an  agreement  extending  time  of  payment,  would 
have  no  legal  force  without  the  payment  of  an  additional  tax,  except 
where  it  is  made  to  apply  to  that  portion  of  the  original  principal  and 
interest  thereon,  which,  in  fact  has  not  been  paid. 

Verv  resnectfullv. 

ROGER  T.  WYKBS. 

M-m-o.  Attome>-  Gen^^ljn|(_; 
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BECORDINO  TAX— Piiyment  of  under  Act  91  of  1'.  A.  1911. 

November  21st,  1912. 
Ur.  Alex  Strom,  Register  of  Deeds,  Bessemer,  Mich.: 

Dear  Sii* — Your  letter  of  the  13th  iost.  received  and  contents  noted. 

The  questiCMi  which  you  submit  relates  to  the  payment  of  a  recording 
tax  under  Act  91  of  the  Public  Acts  of  1911  upon  a  certain  contract. 
This  contract  provides  for  the  payment  of  |20.00  before  delivery  and 
120.00  on  the  20th  day  of  each  and  every  month  thereafter  during  the 
remainder  of  the  natural  life  of  v^idor.  Upon  the  death  of  vendor  no 
further  pn.iTnoits  are  to  be  made  and  a  deed  executed  by  vendor  on 
the  date  of  the  contract  and  placed  in  escnw  with  a  thii-d  party,  is  to 
be  delivered  to  vendee. 

The  payments  in  question  are  in  the  nature  of  an  annuity  and  the 
rule  of  ascertaining  the  true  cash  value  of  an  annuity  for  general  taxa- 
tion would  be  applicable  thereto. 

I  am  enclosing  you  herewith  copy  of  an  opinion  given  by  Hon.  Horace 
M.  Oren,  as  Attorney  General  to  the  Board  of  State  Tax  Commis- 
sioners  under  date  of  March  28th,  1901,  which  will  fully  advise  you  with 
respect  to  the  manner  of  determining  the  true  cash  value  of  the  con- 
tract refeiTed  to  in  your  letter  for  the  purpoee  of  taxation,  which  would 
be  the  iiniount  upon  which  the  tax  payable  under  Act  01  of  the  Public 
Acts  of  1911  should  be  computed. 

The  facts  necessary  to  enable  the  county  treasurer  to  compute  the 
tax  properly  should  be  set  forth  in  an  affidavit  accompanying  the  con- 
tract giving  the  age,  etc..  of  the  vendor  and  upon  payment  of  the  tax. 
computed  in  the  manner  indicated,  if  the  contract  is  properly  witnessed 
and  acknowledged,  it  would  be  entitled  to  record. 

Respectfully  vours, 

ROGER  I.  WYKER. 

M-m-o.  Attorney  General. 

GKNERAL  T.\X  LAW.  Buper\'i9or  shall  proceed  to  assess  the  tax  ap- 
portioned to  his  township  according  to  and  in  proportion  to  the  valua- 
tions entered  upon  the  assessment  roll. 

Xoi'ember  21st,  1912. 

Mr.  William  E.  Clark,  Sniter\isor,  Montrose  Township,  Montrose.  Mich.: 

Dear  Sip — Your  letter  of  the  12th  inst.  i-eceived  and  confentu  noted. 

You  ask,  "Do  the  Supen-isors  add  their  valuations  and  divide  the 
tax  according  to  their  pro-rata?" 

In  reply  thereto  would  say  that  Section  .SO  of  the  General  Tax  T^aw 
provides  that  the  Supervisor  sliall  proceed  to  assefts  the  tax  apportioned 
to  his  township  according  to  and  in  proportion  to  the  valuations  en- 
tered upon  the  assessment  roll. 

You  also  Bsk  if  the  mill  tax  is  spread  upon  the  valuations  flxed  by 
you  or  those  flxed  by  the  board  of  state  tax  commissioners. 

In  reply  to  this  question,  would  state  that  wherever  the  valuations 
are  changed  or  fixed  bv  the  board  of  state  tax  commissioners,  these 

,Vi()0«^IC 


152  ANNUAL  REPORT,  1913. 

valuations  govern  in  spreading  the  taxes  as  held  hy  the  Supreme  Court 
in  the  case  of  State  Tax  ConimiBsionera  va.  Quinn  125  Mich.  128. 

You  also  call  attention  to  the  fact  that  in  school  Disti-ict  iio.  1 
fractional,  which  comprises  territory  in  Moutrone  Township,  Genesee 
County  and  in  Maple  Grove  Township,  Saginaw  County,  the  proportion 
of  the  taxes  for  school  purposes  to  be  spread  in  your  township  were  not 
expressly  designated  in  the  certificate  of  the  clerk  of  the  board  of  sup- 
ervisors under  Section  38  of  the  General  Tax  I^aw;  that  the  total 
amount  of  taxes  to  be  raised  for  school  purposes  was  reported  by  the 
director  of  the  district  to  the  township  clerk  and  that  the  Supervisor 
of  Maple  Grove  Township  has  refused  to  give  you  or  the  township  clerk 
of  Montrose  Township  the  valuations  placed  upon  his  assessment  roll 
in  said  school  district  in  Maple  Grove  Township. 

In  this  connection  I  call  your  attention  to  Section  16  of  Chapter  i 
of  the  General  School  Ijaws,  Compilation  of  1911,  CompilerR'  Section 
81.  same  being  Section  4707  of  the  compiled  laws  which  reads  as  follows: 

"The  full  amount  of  all  taxes  to  be  levied  upon  the  taxable 
property  in  a  fractional  school  district  sliall  be  certified  by  the 
district  board  to  the  township  clerk  of  each  township  in  which 
such  district  is  in  part  situated,  and  by  such  township  clerks  to 
the  supervisors  of  their  respective  townships,  and  it  sliall  be  the 
duty  of  each  of  said  supeiTisore  to  certify  to  each  other  super- 
visor interested,  the  amount  of  taxable  pi-operty  in  that  part 
of  the  district  lying  in  his  township :  Provided,  That  when  tliere 
exists  a  majiifest  difference  in  the  valuation  of  propei-ty  assessed 
in  fractional  districts,  composed  of  territory  in  adjoining  town- 
ships or  counties,  such  valuation  shall  be  equalized  for  this  spei'i- 
flc  purpose  by  the  supei-visors  of  the  townsliijis  interested  at  a 
joint  meeting  held  for  that  purpose,  on  application  of  either  of 
the  suiwrvisin-a  of  said  townships.  And  such  supen'isors  sliall 
respectively  ascertain  the  pi-oimrtion  of  such  taxes,  including  mill 
tax.  to  he  placed  on  their  respective  assessment  rolls,  accoi-ding 
to  the  amount  of  taxable  property  in  each  part  of  such  district. 
And  if  said  supervisors  cannot  agi-ee  as  to  the  projwrtion  of  such 
faxes  to  be  placed  on  their  resiiective  assessment  rolls,  a  suj)er- 
visor  from  an  adjoining  township  shall  be  called  to  meet  with 
said  fiupenisors  in  said  fractional  district  and  assist  in  e<iualiz- 
ing  said  valuation.  Said  su])er\-iaor  to  be  paid  at  the  rate  of  thi-ee 
dollars  per  diem  for  the  time  necessarily  employed  in  attendance 
at  such  meeting  of  the  supervisors,  and  all  necessary  traveling 
expenses,  by  the  townships  in  interest." 

Ver\'  respectfullv, 

iiOGER  I.  \Vykes. 

M-m-o.  Attorney  General, 
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VOTING  MACHINES.  Under  tenns  of  Section  20  of  Act  No.  ^87  of 
tlie  P.  A.  of  1907.  as  amended  hy  Act  214  of  the  P.  A.  of  1909,  a 
candidate  is  entitled  to  u  i-ecuuiit  ^vlien  it  voting  machine  is  n»ed. 

November  22,  1912. 
Mr.  Clarence  M.  lirowne,  I'rosecnting  Attomej\  Saginaw,  Michigan: 

Dear  Sir — I  am  in  receipt  of  Toiir  letter  of  November  20th  relative 
to  the  conatmction  to  be  placed  on  Section  20  of  Act  No.  287  of  the 
Public  Acts  of  1907.  as  amended  by  Act  214  of  the  Pnblic  Acts  of  1909. 

You  state  that  the  City  of  Sagiuaw  used  voting  machincK  at  the 
recent  election  in  all  except  two  wards;  that  at  the  close  of  the  elec- 
tion a  canvass  was  made  from  such  voting  machines,  and  returns  trans- 
mitted to  the  proper  officials  as  provided  by  law;  and  that  no  dia- 
crepancies  appeared  in  such  returns.  You  state  further  that  one  of 
the  candidates  for  prosecnting  attorney,  who  was  defeated  as  shown 
by  the  retuma  of  the  entire  <-ounty.  has  petitioned  for  a  i-e-count  as 
between  himself  and  the  snccessful  candidate,  and  yon  therefore  wish 
an  opinion  from  this  department  with  ivference  to  the  following  ques- 
tions: 

"Qnestion  1.  Has  the  Board  of  ronnty  Oanvassei-s  the  authority  un- 
der section  20  of  Act  2S7  of  the  Public  Acts  of  1907,  as  amended  by 
.\ct  214  of  the  Public  Acts  of  1909.  or  any  other  law  of  this  state, 
to  recount  the  votes  or  totals  of  votes  for  each  of  said  candidates  as 
found  on  tlie  voting  machine  of  said  wards  in  the  City  of  Saginaw,  or 
are  they  l>onnd  by  the  returns  of  the  inspectors  of  election  of  each  of 
said  wards,  where  voting  machines  were  used,  where  no  discrepancy 
or  diKcn'j>ancieR  appear  in  the  returns  themselves. 

Question  2.  Is  it  vonr  opinion  tliat  section  20  of  Act  2S7  of  P.  A. 
of  1907.  as  amended  by  Act  214  of  P.  A.  of  1909.  is  intended  to  afford 
a  remedy  by  way  of  a  recount  uiKm  the  petition  of  a  candidate,  or 
is  the  puri"!**  "f  that  section  simply  to  provide  a  i-e-canvass  by  the  Board 
of  County  Canvassem  in  cases  where  a  disci"epancy  or  discrepancies 
appear  in  tlie  i-etnrns  themselves,  discovei-ed  while  the  Board  is  making 
their  ofBcial  canvas? 

Question  3.  Assniming  that  a  discrepancy  existed  and  appeared  in 
the  returns  received  from  each  or  any  of  said  wards  using  a  voting 
machine,  and  that  the  Board  of  Canvassers,  after  giving  due  notice 
as  refjuired  by  said  section  20,  and  etc..  recanvassed  the  votes  as  pro- 
vided by  section  20  aforesaid,  and  found  that  the  original  canvass 
<)n  the  returns  had  vot  been  correctly  made  from  the  machine,  vouJd 
theif  hat'C  a  right  to  correct  the  original  rcturnn  or  siihxtittite  the 
pgurrn  appenring  on  aatd  machine  at  the  time  of  the  recanrasft  instead 
of  and  in  place  of  tlie  original  returns  and  canva-ns  from  the  figures 
found  o»  the  machine  at  the  time  of  said  re-canvnmf 

Question  4.  Assuming  that  a  discrepancy  or  discrepancies  appeared 
in  the  returns  from  the  wiirds  where  machines  were  used  at  the  election, 
and  UDon  re-canvass  as  provided  in  section  20  aforesaid,  it  wonld  fonnd 
that  the  original  canvass  of  the  returns  had  l)een  correctly  made  from 
the  machine,  but  that  the  discrepancy  still  remains  unaccountwl  for. 
and  the  test  prftvided  in  the  statute,  section  20,  is  applied.  That  the 
custodian  makes  his  report  giving  the  results  of  the  test  which  is  wit- 
nessed and  filed  with  the  Board  of  County  Canvassers.     That  the  pe- 
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titioner  as  a  candidate  coaceives  himself  aggi-ieved  ou  aci-uuut  of  al- 
lied fraud,  error  or  mistake,  in  the  canvass  of  the  vote  by  the  in- 
spectors, or  in  the  retnms  made  hy  said  inspectors  of  election,  and 
dies  a  written  petition  with  the  Clerk  of  the  Board  of  Canvassers  as  pro- 
vided by  Sections  Two  Hundred  and  Eighteen  and  Two  Hundred  and 
Nineteen  of  the  General  Election  Laws,  have  the  Board  of  County  Can- 
vassers the  right  to  grant  his  petition,  and  proceed  to  recount  the  votes 
or  totals  of  votes  of  himself  attd  liis  opponent,  found  on  said  voting 
machines,  OTid  to  base  their  final  decision  on  such  recount." 

1.  In  answer  to  jour  first  question,  would  say  that,  under  the  teniifi 
of  said  section  20,  the  candidate  is  entitled  to  demand,  and  the  Board 
of  Canvassers  is  authorized  to  make,  a  recount  when  voting  machines 
are  used,  even  though  there  are  no  discrepancies  in  the  i-etums.  In 
making  such  recount,  however,  the  Board  of  Canvassers  is  limited  to 
a  re-reading  of  the  totals  shown  by  the  voting  machines;  and  before 
making  snch  re-reading,  the  Board  should  satisfy  itself  that  the  voting 
machines  had  not  been  tampered  with  since  the  Same  were  sealed  by  the 
Election  Board  before  its  adjournment,  that  the  operating  lever  of 
the  machines  is  properly  sealed,  and  that  the  key  to  the  machines  is 
in  the  hands  of  the  respective  chairmen  of  the  election  boards  as  re- 
quired by  law. 

2.  Your  i^iecond  question  is  covered  by  the  answer  to  your  first  ques- 
tion. 

3.  The  answer  to  your  third  question  should  be  in  the  affirmative. 

4.  The  answer  to  your  fourth  question  should  be  in  the  negative.  In 
case  there  are  discrepancies  in  the  returns  to  the  Board  of  County 
Canvassers,  and  in  case  such  diBcrq>anci€8  still  remain  unaccounted 
for  after  an  examination  of  the  voting  machines,  the  Board  of  Canvas- 
sers is  without  authority  to  make  any  recount  of  the  votes  shown  by 
such  machinee. 

Respectfullv  vours. 

ROOEH  I.  WYKE8. 
Wa-g-o.  Attorney  Oeneral. 


MORTGAOE   TAX.     Roister  of  I>eeds  should  know  the  exact  status 
of  the  property  at  the  time  of  the  recording. 

November  20.   11112. 

Mr.  William  V.  Moore.  Attorney  at  I^aw.  600  ^'ayne  County  Sav.  Bank 
Bldg.,  Detroit,  Michigan : 

l)ear  Sir — Your  letter  of  the  25th  inst.  received  and  contents  noted. 
Also  your  enclosure  of  copy  of  letter  written  by  you  to  D.  A,  McOaffey. 
r>eputy  Register  of  Deeds,  Pontiac,  Michigan,  under  the  same  date,  in 
re  mortgage  of  John  S.  Foley,  held  by  the  Register  of  Deeds  of  Oakland 
County  for  record.  Our  letter  to  that  ofiitial  under  date  of  Novem- 
ber 6tli,  in  relation  to  this  same  matter  was  prim&rily  to  the  effect  that 
where  the  mortgage  on  its  face  did  not  show  clearly  that  it  covered 
property  used  for  church  purposes,  the  deficiency  in  this  particular 
sliould  not  be  supplied  by  records  in  the  office  of  the  Register  of  Deeds 
of  an  earlier  date.  The  status  of  property  is  continually  changing  in 
this  particular,  and  what  the  Register  of  Deeds  and  the  County  Treas-  c 
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iirer  should  know  in  deteiiDining  whether  a  mortgage  was  tajwble  imder 
Act  91  of  the  Public  Acts  of  1911,  as  a  condition  precedent  to  its  being 
recorded  is  the  exact  situation  at  the  time  of  recoMing. 

We  stated  in  our  commnnicatioa  of  November  6th,  above  referred  to, 
that  this  showing  should  be  made  bj  affidavit  to  the  eatisfaction  of 
such  county  oflScials  acting  in  good  faith.  It  is  onr  view  that  the  affi- 
davit or  affidavits,  as  the  case  may  be,  might  be  made  by  any  one  having 
knowledge  of  the  facts,  and  the  affidavits  should  show  that  the  person 
or  persons  making  the  same  has  such  knowledge. 

I  am  enclosing  a  copy  of  this  letter  to  Mr.  D.  A.  Mcflaffey,  Deputy 
Register  of  Deeds,  Pontiac,  Michigan : 

Respectful  Iv  vours, 

ROGER 'l.  \^'YKES, 

M-g-o,  Attorney  General. 

MORTGAGE  TAX.     Assignment  of  mortgage. 

November  26,  1912. 
Mr.  A.  L.  Puffer,  County  Treasurer,  Kalkaska.  Michigan: 

Dear  Sir — Your  letter  of  the  20th  inst,  received  and  contents  noted. 
You  state  that  au  assignment  of  a  moi-ti^age  has  been  handed  to  you  for 
certificate  of  the  payment  of  taxes,  and  we  assume  that  you  refer  to 
the  additional  recording  fee  under  Act  91  of  the  Public  Acts  of  1911. 
In  this  connection  vou  state,  "Tlie  mortgage  wBs  given  in  1904  for 
11,000.  and  recorded  Pebniary  21,  lOOS.  August  11th,  190S.  it  was 
assigned  for  fl,180,  but  the  assignment  hns  not  bt^n  recorded  and  no 
application  made  to  pay  taxes  on  the  old  mortgage  under  the  provisions 
of  the  new  mortgage  tax  law.  I  would  like  to  know  whether  or  not 
I  should  collect  mortgage  tax.  if  so  how  much  will  I  colle^'t?" 

It  appears  from  your  communication  that  the  mortgage  in  question 
was  ifcorded  February  21,  1908.  This  being  true,  the  mortgage  miglit 
be  assigned,  etc.,  and  the  assignmentB  recorded  at  any  time  without 
the  payment  of  the  tax  under  Art  91  of  the  Public  Acts  of  1911.  On 
this  kind  of  a  mortgage,  it  is  optional  with  the  owner  whether  or  not 
he  will  file  the  requisite  affidavit  and  pay  the  tax  prescribed  by  said  Act 
91  under  section  6. 

Under  our  former  rulings  on  this  point  be  could  do  this  at  any  time, 
eitlier  before  or  after  Januari-  1,  1912,  by  paying  the  tax  upon  the 
amount  remaining  unpaid  and  for  which  the  mortgage  is  secured. 

The  particular  question  which  you  submit,  as  I  understand  your 
communication,  relates  to  the  authority  of  the  Registei"  of  Deeds  to  re- 
cord the  assignment  without  the  payment  of  the  tax.  and  the  ruling 
of  this  department  is  as  above  indicated. 

Respectfully  vours, 

ROGER  r.  WYKES. 

M-g-o.  .  Attorn^  Gaieral, 


.yGoogIc 
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PERE  MARQUETTE  RAIIJtO.\D.    Refusing  to  ship  perishable  freight 
UDlesB  it3  car  load  lots. 

December  12,  1912. 

Mr.  CasBius  L,  Glasgow,  Chainuau.  Raih'oad  (Commission,  Tensing.  Mich- 
igan: 

Dear  Sir — 1  have  before  me  youi"  lett<?rs  of  Detember  Gtb  and  7th  with 
r^ard  to  the  eomplaints  being  received  by  you  i-ehitive  to  the  action 
of  the  Pere  Manjuette  Railroad  in  refusing  to  i-eteive  for  shipment 
perishable  fi"eight  in  lees  than  oar  load  lots. 

Your  letters  present  two  questions,  ( a)  The  right  of  a  niili-iiad  in  Mich- 
igan as  a  common  carrier  to  refuse  shipments  of  perishable  fi-eight,  and, 
(b)  the  extent  of  the  conti-ol  niiich  the  Michigan  Railroad  Commission 
has  and  may  exercise  over  a  i-ailmad  which  is  in  the  hands  of  and  being 
operated  hy  receivers  appointed  by  the  federal  court. 

As  I  understand  the  facts,  my  information  being  Imsed  upon  other 
sources  than  your  communications,  the  Pei-e  Marquette  Railroad  is  not 
refusing  to  caiTv  i>eriehable  freight,  bnt  is  requiring  the  shipi>er  to  enter 
into  a  special  form  of  contract,  in  which  he  (the  »hip]>er)  assumes  cer- 
tain risks  and  relieves  the  I'ailroad  from  certain  obligations  which  might 
arise  in  the  transportation  of  such  freight.  With  regai-d  to  the  authority 
of  your  commission  over  a  railroad  in  the  hands  of  and  being  operated 
b.^'  receivers  appointed  by  the  federal  court,  T  call  your  attention  to  sec- 
tions 2  and  3  of  the  act  of  March  .trd,  1SS7,  as  amended  by  act  of  Augiist 
13th.  1888,  being  25  Statutes  at  I-arge,  430,  which  sections  are  as  follows ; 

"Sec.  2.  That  whenever  in  any  cause  pending  in  any  court  of 
the  United  States  there  shall  be  a  receiver  or  manager  in  posses- 
sion of  any  property,  such  receiver  or  manager  shall  manage  and 
operate  such  pi-operty  according  to  the  requirements  of  the  valid 
laws  of  the  State  in  which  such  property  shall  be  situated,  in  the 
s.ime  manner  that  the  owner  or  possessor  thereof  would  be  bound 
to  do  if  in  possession  thereof.  Any  receiver  or  manager  who  shall 
willfully  violate  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  sliall.  on  conviction  thereof,  be 
punished  by  a  fine  not  exceeding  thi"ee  thousand  dollars,  or  hy 
imprisonment  not  exceeding  one  year,  or  by  both  said  punish- 
ments, in  the  decretion  of  the  court. 

Pec,  3.  That  every  receiver  or  manager  of  any  property  ap- 
pointed by  any  court  of  the  United  States  may  be  sued  in  respect 
of  any  act  or  transaction  of  his  in  caiTying  on  the  business  con- 
necte<l  with  such  property,  without  the  previous  leave  of  the 
court  in  which  such  receiver  or  manager  was  ajipointed;  but  such 
suit  shall  be  subject  to  the  general  eqnit.v  jurisdiction  of  the  court 
in  which  such  receiver  or  manager  was  appointed,  so  far  as  the 
same  shall  be  necessary  to  the  ends  of  justice." 

These  sections,  so  far  as  the  control  of  the  Pere  Marquette  Railroad 
by  the  state  through  valid  laws  and  the  regular  and  valid  orders  of  the 
Railroad  Commission  is  concerned,  leave  that  company  in  the  same 
situation  as  though  it  were  not  in  the  hands  of  receivers.        /  -  i  , 

Tour  Commission  is  therefore  authorized  to  receive  complainfl^^i^'^" 
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r^ard  to  any  matters  and  practices  pertaining  to  or  indulged  in  by  tlie 
Pere  Marquette  which  it  might  receive  nitli  regard  to  any  other  raili-oad 
or  the  same  railroad  were  it  not  being  operated  under  the  direction  and 
control  of  the  federal  court,  and  it  may  upon  such  coni])IaintB  order 
and  hold  hearings,  make  determinations  and  proceed  in  the  same  man- 
ner as  it  does  in  all  other  cases,  and  as  is  require*!  by  section  22  of  the 
act  creating  the  commission. 

With  I'Cgard  to  the  other  question — the  authority  of  a  railroad  to 
refuse  to  receive  perishable  ahipments — I  am  in  doubt  as  to  whether 
originally  at  common  law  a  railroad  company  could  Ih"  treated  as  a 
common  carrier  of  perishable  freight  in  such  a  manner  as  to  require 
it  to  receive  and  carry  tlie  same  upon  the  same  terms  and  conditions 
as  it  is  required  to  can^  other  freight.  However,  I  believe  the  conditions 
and  practices  and  law  in  Michigan  to  be  such  that  a  railroad  company 
in  this  state  might  properly  Ite  held  to  be  a  conmion  carrier  of  perishable 
freight. 

I  suggest  this  procedure,  that  the  complaints  which  you  have  re- 
ceived, if  made  in  proper  form,  be  set  for  hearing  in  tiie  usual  manner 
and  the  receivers  notified.  The  facts  will  then  be  developed  which  will 
indicate  the  duty  of  the  railroad  in  this  reKpe<:t,  whether  it  is  perform- 
ing that  duty,  and  what  order  should  be  made  by  your  commission  to 
carry  into  effect  and  to  enforce  the  performance  of  that  duty  if  it  is  not 
being  performed.  Upon  that  hearing  this  department  will  be  represented 
and  will  advise  you  as  to  the  legal  phases  of  the  situation. 

Still  another  question  grows  out  of  this  which  you  have  presented, 
namely,  the  right  of  a  carrier  in  Michigan  to  limit  its  liability.  The 
rule  seems  to  l>e  that  such  liability  may  be  limited  by  written  contract, 
though  not  to  the  extent  of  absolving  the  carrier  from  liability  for 
its  own  negligence.  I  doubt  whether  in  a  case  n-here  the  goods  offtTed 
were  of  such  a  nature  that  it  was  the  duty  of  the  railroad  company  to 
receive  them  that  it  could  iiuiist  upon  a  rnluction  of  its  common  law 
liability  and  refuse  to  carry  the  goods,  unless  a  contract  were  signed 
limiting  such  liability. 

Tmsting  that  I  have  sufficiently  answered  your  communications  I 
remain, 

Verv    respectfully, 

'  ROfiER  1.  WYKES, 

Wy-go.  Attorney  General, 


STATE  TREASURER.  Special  armoiw  fund  and  annory  building  fnnd. 
the  bank  accounts  should  l>e  treated  the  same  as  a  pari  of  the  sur- 
plus fimds  and  should  not  cre4lit  either  the  armory  building  fund  or 
special  armory  fund  with  any  interest. 

December  14,  1!H2, 

Mr.  John   \T,   Hnai-er,   Deputy   State  Treasurer,   Tensing.  Michigan: 

Dear  Sir — I  am  in  receipt  of  yonr  communication  of  the  4th  inst, 
containing  the  following  inquiry: 

"Is  it  the  custom  of  this  depariment  to  cre«lit  to  all  trust  funds 
deposited  with  the  State  Treasurer  the  interest  received  on  such  de- 
posits. These  deposits  consist  principally  of  funds,  or  failed  state  hanks, 
collected  by  their  receivers  and  are  held  by  the  State  Trea.iurer  merely 


168  ANNUAL   REPORT,   1913. 

Id  the  capacity  of  a  trustee,  the  State  never  having  any  direct  interest 
in  the  Bame.  Under  these  conditions  we  consider  that  the  («ly  con- 
clusion to  draw  is  that  the  interest  on  these  funds  belongs  to  these 
funds,  and  in  this  jiosition  we  wish  to  state  that  we  have  been  sus- 
tained by  an  opinion  of  former  Attorney  General  John  E,  Bird. 

The  foregoing  has  been  mentioned  so  tiiat  you  may  understand  our 
present  situation  befoi-e  asking  your  opinion  as  to  the  following: 

Under  the  provisions  of  Sec.  63.  Act  Xo.  84,  of  the  Public  Acts  of 
1909  (relative  to  tiie  building  of  Armories)  'some  person  or  persons, 
firm,  corporation  or  municipality  acting  for  Riich  military  organization, 
shall  deposit  with  the  State  Treasurer  to  the  credit  of  such  armory 
building  fund,  an  amount  in  cash  or  certified  check  equal  to  the  differ- 
ence between  the  estimated  cost  and  the  amount  appropriated  by  the 
State  for  such  armory.' 

Now  the  question  confronting  us  is  whether  or  not  such  a  deposit 
as  the  foregoing  is  a  trust  fund  to  the  extent  that  it  may  participate 
in  the  interest  which  we  might  receive  on  the  deposit.  We  admit  that 
in  one  way  it  has  to  be  considered  as  a  trust  on  account  of  the  fact 
that  any  unexpended  balance  of  the  fund  might  be  returned  to  the  con- 
tributors.  On  the  other  hand  the  amount  contributed  is  based  on  the 
amount  of  the  estimate  in  excess  of  the  State's  appropriation  and  in 
this  respect  is  a  donation  to  the  State  of  Michigan  to  the  extent  of  the 
entire  contribution  if  needed.  In  practice  we  find  that  no  part  of  any 
contribution  has  ever  been  returned,  more  funds  being  generally  needed. 
Except  that,  on  account  of  the  provision  for  the  possible  return  of  any 
unex]iended  balance  of  the  contribution,  the  same  must  be  kei»t  intact. 
vre  beliCT'e  armory  contributions  cannot  be  considered  as  bona  fide 
trust  funds  as  the  State's  interest  in  the  same  is  paramount  and,  until 
proven  to  tlie  contrary  we  hiok  upon  the  same  as  an  aid  to  the  State  and 
as  belonging  to  the  State.  One  contention  is  that  in  our  bank  accounts 
we  should  treat  the  same  as  a  part  of  our  surplus  funds,  all  interest 
eamingB  of  which  accrue  to  the  State,  and  that  we  should  not  credit 
either  the  armory  building  fund  or  the  contributors  of  the  special  armory 
fund  with  any  interest." 

After  giving  this  matter  careful  consideration  I  am  of  the  opinion 
that  your  ocmclusion  is  correct. 

Respectfully  voui's. 

ROOEBI.  WYKES. 

Wy-go,  .\ttomcy  General. 

ADOI'TION  OF  cniLllRKX.  Section  ."..'iCl  Tompilod  Uws  1897  rela- 
tive thereto.  ron.«ent  or  approval  of  County  agent  is  not  necessary 
in  cases  covered  by  the  tiftli  subdivision  of  Section  5-^fil. 

December  1*!,  1912. 

Hon.    William    H.    Porter,   Judge   of   Probate,    Marshall,    Michigan : 

l)ear  Sir — I  am  in  receipt  of  your  letter  of  i>ecember  7th  calling 
attention  to  section  3561  of  the  Compiled  Laws  of  1807,  relative  to  the 
indenture  or  adoption  of  children  from  private  or  inrorporafcd  asylums 
or  institutions,  and  asking  for  an  opinion  as  to  the  effect  of  section  11 
of  the  juvenile  law  Hi>on  this  stattite.  /-~  i 

Digitized  oy^^iOOylC 
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Your  letter  states  tbat  the  secretarj-  of  the  State  Board  of  Correc- 
tjons  aiid  Oharitiw  and  Hon.  Jease  Arthur  of  Battle  (Jreek  have  been 
discussing  the  5th  subdivision  of  section  5561,  and  hare  agreed  that 
the  adoption  may  be  had  nnder  that  section  witbont  the  approval  of 
the  county  agent  if  consent  is  given  by  the  father  or  mother  of  the  child. 

I  think  that  the  5tb  subdivision  of  section  5561  should  be  read  and 
considered  iu  connection  with  chapter  236  of  the  Compiled  Laws  of 
1897,  the  statute  relative  to  the  adopti<»D  and  change  of  name  of  minora, 
and  when  so  considered,  it  seems  clear  that  the  consent  or  approval 
of  the  county  agent  is  not  necessary  in  cases  covered  by  the  5th  sab- 
division  of  section  5561.  You  Tiill  note  that  section  5  of  chapter  236, 
provides  for  investigation  of  the  home  by  tlie  Probate  Judge,  and  it  is 
only  his  approval  that  is  necessary. 

"Rie  adoption  statutes  just  referred  to  have  nothing  to  do  with  the 
juvenile  court  law.  The  juvenile  court  law  deals  only  with  delinquent 
and  neglected  children  and  hojs  nothing  to  do  with  the  adoption  of 
children  who  are  neither  delinquent  nor  neglected.  In  the  adoption 
of  such  children,  the  adoption  statutes  above  referred  to  govern,  and  the 
provisions  of  the  juvenile  delinquent  law  need  not  be  consulted. 

When  the  county  agent  makes  an  investigation  of  a  borne  under  the 
provisions  of  section  4  of  the  juvenile  court  law,  his  fee  of  $3.00  per 
day  is  a  charfje  against  the  State  and  not  against  the  county. 
Very   respectfully  yours, 

ROGER  I.  WYKES. 

Wag.  -  Attorney  General. 


COUNTY  TK1-:.VSI-!{1-:R  i:Lt;<'T  ]>1:ATH  of.  IVrson  holding  office  at 
the  expiration  of  the  tenu  thereof,  shall  continue  until  successor  be 
elected,  a)>pointed  and  quaJified. 

December  16,  1912, 

Mr.  William  J.  Mncdouald,  Prosecuting  Attorney.  Calunipt.  Michigan: 

Dciir  Sir — We  are  in  I'eceipt  of  a  letter  from  Mr.  Edgar  Rashleigh, 
county  ti-easurer  of  your  county,  which  reads  as  follows: 

'•With  reference  to  the  action  of  the  Board  of  Supcrvisoi-s  who  were 
in  session  yesterday  regarding  the  appointment  of  County  Treasurer 
to  fill  vacancy  which  will  not  exist  until  the  Ist  day  of  Januai-y.  1!)13, 
I  wish  to  fi.sk  for  some  information. 

One  of  the  supervisors  sitting  on  the  Board  during  the  mnruing  ses- 
sion was  named  at  this  sessiim  to  fill  above  vacancy.  At  nwm  the 
board  tidjounied  to  give  said  supenisor  opjmrtunity  to  tender  liis 
resignation  lo  the  Township  Board,  which  he  did,  and  immediately  after 
noon  he  was  api)ointed  County  Ti-eaisurer  to  fill  vacancy  .which  will 
exist  the  first  of  January.     Is  this  legal? 

Will  my  bondsmen  lie  resjMmsible  for  my  bond — particularly  the  one 
running  to  the  State — should  I  turn  over  my  books  to  such  an  appointee? 

r>id  you  not  have  a  similar  case  in  Jackson  County,  where  the  sheriff- 
elect  died?    What  disposition  did  you  make  of  the  case? 

Your  immediate  attention  to  this  matter  and  your  early  advice  will 
oblige." 

Rome  time  ago  we  received  an  inquiry  from  W,  F.  Miller,  Secretary 
of  the  Houghton  County  Republican  Committee  relativevt«(  tb**>ieath 
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of  the  County  Treasurer  fleet  of  jour  county.  He  asked  us  for  advice 
a«  to  the  method  of  fillins  the  vacancy  caused  bv  such  death.  In 
answer  to  his  letter,  ive  wired  him  as  follows,  on  Noveint>er  20th: 

"Vacancy  in  office  county  treasurer  cannot  be  filled  by  appointment. 
Present  treasurer  can  probably  hold  until  successor  elected  and  quali- 
fied. Si)«ial  election  to  be  ordered  by  Board  Supen'isors  under  sec- 
tion tliirty-flve  ninety-nine  Compiled  IjawB  ninety ■se\'en.  ^])ecial  primary 
election  to  be  held  under  section  sixteen  primary  election  law." 

Since  the  receipt  of  Mr.  Rashleifrh's  letter,  we  have  given  the  matter 
further  attention,  and  the  above  telegram   still  embodied?  our  opinion. 

Your  attention  ib  called  to  secti«m  ^718  of  the  Compiled  Laws  of 
1807,  which  provide  in  part  that, 

"The  person  holding  any  office,  at  the  expiration  of  the  term 
thereof,  shall  continue  to  hold  the  same  until  his  snccesBor  shall 
be  elected  or  appointed  and  qualified," 

Under  this  section,  the  county  treasurer  would  be  authorized  to  hold 
over  until  a  sx)ecial  election  can  be  held  to  fill  the  vacancy  caused  by 
the  death  of  the  county  treasurer-elect. 

The  vacancy  caused  by  the  death  of  the  treasurer-elect  is  not  such  a 
vacancy  as  can  be  filled  by  appointment  of  the  Board  of  Supervisors 
under  section  2537  of  the  Compiled  Laws  of  1897.  Your  attention  is 
called  to  the  3rd  subdivision  of  section  35!>G  of  the  Compiled  I^aws  of 
1897,  which  provides  for  special  elections  to  be  held  in  cases  of  vacancies 
in  office  created  by  the  death  of  the  officer  before  the  commencement  of 
the  term  of  service  for  which  he  is  elected.  Under  this  section,  the 
Supreme  Court  of  tliis  State  has  held  that  a  vacancy  so  created  is  uot 
one  that  can  be  filled  bv  appointment. 

Jjawi-ence  v.  Hanlev  84  Mich.  399. 
People  V.  I>jrd  9  Mich.  227. 
We  are  sending  a  copy  of  this  letter  to  Mr.  Rashleigb. 
Verv  respectfully, 

BCKIER  I.  \W'KES, 
Wag-o,  Attorney  General. 


srFFH.\(ir-:  .\mi:ni>:\ii:xt.   h.w  pi-oposed. 

December  Ifi.  1912. 
Mr.  ^\'.  Heuw.  Iitin  5Iountnin,  Michigan: 

Hear  Sir — Wp  have  your  favor  under  dale  of  Oecembei-  12tli  asking 
for  inforuiation  as  to  what  steps  must  be  tai;en  in  oitler  to  secni-e  a 
resubmission  of  the  suffrage  amendment. 

In  reply  thereto  I  call  your  attention  to  article  17,  section  1,  of  the 
Constitution,  of  the  State  of  Michigan,  as  revised  in  1909,  which  sec- 
tion provides  that, 

"Any  amendment  or  amendments  to  this  constitution  may  be 
proposed  in  the  seimte  or  house  of  representatives.  If  the  same 
shall  be  agreed  to  by  two-thirds  of  the  members  elected  to  each 
house,  such  amendment  or  amendments  shall  be  entered  on  the 
journals,  resjiectively.  with  the  yeas  and  nays  taken  thereqn;  and 
the  same  shall  be  submitted  to  the  ele^foi-s  at  the  next  )(prtilg1(fflC 
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autiimn  election  thereafter,  a»  the  legiBlature  shall  direct;  aad, 
if  a  majority  of  electors  qualified  to  vote  for  meiiibem  of  the 
legislature  voting  thereon  shall  ratify  and  approve  auch  amend- 
ment or  amendments,  the  same  shall  become  a  part  of  the  con- 
stitution." 

Section  2  of  the  same  article  provides  in  suhetance  that  an  amend- 
ment may  be  pro|)osed  by  petition  of  20%  of  the  qualified  electors  ' 
the  state,  providing,  however,  that  the  I^slature  does  not  disapprove 
of  the  same  by  a  majority  vote. 

There  is  no  special  provision  for  a  re-submission  of  a  defeated  amend- 
ment. 

Very  truly  yours, 

ROGER  I.  WYKE8, 
D-g-o.  Attorney  General. 


rUBUn  OFFICES.    FILI,rx<}  VACANCY.     SHERIFF. 

1.  Where  sheriff-elect  dies  before  taking  oflSce.  the  old  sheriff  holds 
over  if  filling  his  first  term. 

2.  An  appointment  of  a  successor  is  not  authorized  under  such  cir- 
cnmstances.     Election  m»v  be  held, 

December  17,  1912. 

Mr.   Kathan   E.   Bailey.   Prosecuting  Attorney,   Jackson,   Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  December  14th  relative 
to  the  vacancy  which  \inll  exist  in  the  office  of  sheriff  of  your  county 
on  Januar^i'  1st  next,  bei-ause  of  the  death  of  the  sheriff-elect.  You  state 
that  the  Board  of  Suijervisors  is  not  disposed  to  call  a  special  election 
to  fill  this  vacancy,  and  that  it  would  save  a  great  deal  of  expense  to 
elect  a  sheriff  at  the  Spring  election  in  April.  You  wish  to  know 
whether  or  not  the  present  sheriff  can  hold  the  office  after  January  Ist, 
and  whether  or  not  the  county  clerk  and  prosecuting  attorney  of  yoar 
county  can  fill  the  vacancy  by  the  appointment  of  some  suitable  person 
under  the  provisionB  of  section  1169  of  the  Compiled  I^ws  of  1897. 

As  the  present  incumbent  of  the  office  of  sheriff  has  ser\ed  only  one 
term,  I  am  of  the  opinion  that  he  will  hold  over  until  his  successor  is 
elected  and  qualified.  Section  371R  of  the  Compiled  T^aws  of  18&7  pro- 
vides in  part  that : 

"The  person  holding  any  office,  at  the  exjMration  of  the  term 
thereof,  shall  continue  to  hold  the  same  until  his  successor  shall 
be  elected  or  appointed  and  qualifies." 

This  provision  is  applicable  to  the  office  of  sheriff  where  the  incum- 
bent is  not  ser^^ng  the  second  of  two  successive  terms,  and  the  sheriff 
of  your  county  is  therefore  entitled  to  hold  over  until  his  successor  is 
elected  and  qualifies. 

As  the  present  incumbent  of  the  office  holds  over  after  the  expira- 
tion of  his  term  and  until  his  successor  is  elected  and  qualifies.  I  am  of 
the  opinion  that  the  county  clerk  and  prosecuting  attorney  have  no 
autlioritv  under  section  1169  of  the  Compiled  Ixiws  of  1S97  tn  appoint 
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a  person  to  succeed  the  preaent  sheriff  on  January  1st.  Section  1169 
provides  for  the  appointment  of  a  suitable  person  as  sheriff  by  the 
county  clerk  and  prosecuting  attorney  when  "At  any  time  there  shall  be 
no  officer  authori7,ed  to  execute  the  duties  of  the  offiVe."  As  the  present 
incumbent  of  the  office  holds  over,  he  will  be  "duly  authorised"  to  exercise 
the  duties  of  the  office  of  sheriff,  and  a  situation  is  therefore  not  created 
which  (jives  the  CQiinty  cleri;  and  the  prosecuting  attorney  the  authority 
to  make  an  appointment  under  this  statule. 

Very  respectful  I  v, 

RO«ER  I.  ^VYKER. 
Wag-o.  Attorney  (leneral. 


JUVENILE  LAW. 

1.     Advisable,  but  not  necpssar^'  that  n  Indy  attendant  accompany  a 
delinquent  girl  to  Adrian  institution.     Only  one  attendant  permitted. 

December  IS.  1912. 
Hon.  Arthur  D.  Wood,  .Judge  of  Probate,  Munising,  Michigan: 

Dear  Sir — I  have  your  communication  of  the  10th  in»t,  containing 
the  foIloTiing  inquiry: 

"In  cases  under  the  juvenile  law  where  a  girl  sixteen  years  of  age 
has  been  adjudged  a  delinquent  and  by  order  of  the  court  is  ordered 
committed  to  the  Industrial  Bchool  for  Oirls  at  Adrian,  does  the  law 
make  it  mandatory  that  she  be  accompanied  by  an  officer  and  a  lady 
attendant?  We  have  a  delinquent  girl  sixteen  ,veara  of  age  who  has 
been  committed  to  the  Industrial  School.  She  is  willfully  wayward 
and  has  run  away  from  her  guardian  on  several  occasions.  The  Juvenile 
Matron  does  not  feel  safe  in  attempting  to  convey  her  to  Adrian  alone. 
The  State  Board  of  Auditors  advise  me  that  the  law  has  been  changed, 
and  that  now  a  male  officer  or  pei-son  appointed  by  the  Court  can  con- 
ve.v  the  delinquent  girl  without  a  lady  attendant,  and  that  except  in 
rare  cases  they  do  not  allow  the  per  diem  and  exT)enae  of  more  than 
one  person.  Please  advise  me  if  you  interpret  the  law  in  like  manner. 
I  would  also  thank  you  to  refer  me  to  the  act  changing  the  law  whereby 
females  may  be  conveyed  to  state  institutions  by  men  -without  being 
accompanied  by  a  lady  attendant." 

In  reply  thereto  I  call  your  attention  to  .\ct  2fi2  of  the  Public  Acts 
of  1911,  which  is  an  amendment  to  Act  6,  Extra  Session  of  1907.  relating 
to  juvenile  courts,  etc. 

Under  section  5  of  the  original  act.  it  was  provided  that, 

"When  a  girl  is  to  be  conveyed  to  any  institution,  the  conrt 
shall  appoint  a  suitable  woman  to  accompany  such  girl." 

Under  the  amendment  of  1911  to  section  S  of  the  above  act,  it  is 
provided : 

"In  such  case  a  duly  exem])lifled  copy  of  the  petition,  order  of 
diRposition  in  the  case  and  report  of  the  County  agent  shall  ac- 
company said  child  to  the  said  institution,  and  the  child  cdiall 
be  placed  in  the  care  of  the  county  agent,  juvenile  matron  on 
some  reliable  person   designated   by   the   court,    other  tharttH^C 
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sheriff,  to  be  conveyed  to  the  institution,  for  which  services  the 
same  compensation  shall  be  allowed  as  is  paid  sheriffs  in   like 


Doubtless  this  is  the  nmeudnient  referred  to  by  the  Board  of  Auditors 
referred  to  in  your  letter.  This  law  makes  it  the  duty  of  the  Probate 
Judge  to  find  a  suitable  person  to  accompany  any  child  committed  to 
an  institution.  It  occurs  to  me  that  wherever  possible  a  girl  should 
be  sent  to  an  institution  under  tiie  care  of  a  woman,  and  if  her  dis- 
position is  such  that  she  cannot  be  handled  by  a  woman,  it  seems  to 
me  it  would  be  your  duty  to  have  her  placed  in  charge  of  a  suitable 
man  for  the  purpose  of  conveyance  to  the  institution.  The  law  does 
not  apparently  contemplate  that  she  should  be  accompanied  by  more 
than  one  person. 

Verv  i-eepectfully, 

"ROGER  I.  WYKES, 

P-go.  Attorney  General. 


GI..AOSTONE  SCHOOL  DIRTRIfrr.    Reference  to  deposit  of  money  in 
the  now  defunct  bank  of  D.  Hammell  &  Son. 

December  21,  1912. 
Hon.  O.  B.  Fuller,  Auditor  General,  Capitol,  Lansing: 

Dear  Sir — I  am  in  receipt  of  your  favor  of  December  IRth  enclosinfi;  a 
letter  from  Swenaon  Bros.,  Gladstone,  Michigan,  which  I  return  here- 
with, and  asking  for  information  as  to  the  remedy  of  the  Gladstone 
School  District  'wiith  reference  to  a  deposit  of  $10,000  in  the  now  defunct 
bank  of  D.  Hammell  &  Son  of  that  city. 

In  reply  thereto  would  say  that  it  wonid  be  impossible,  without  a  more 
complete  knowledge  of  the  facts  to  advise  that  the  funds  so  deposited 
canstitute  a  specific  deposit  which  could  be  followed  by  the  school  dis- 
trict and  which  would  take  precedence  over  general  depositors.  The 
general  rule  is  that  public  as  well  as  private  funds  where  they  are  de- 
posited in  a  bnnk.  the  banker  becomes  a  debtor  to  the  depositor  for  such 
funds  and  they  cannot  be  followed  a«  trust  funds. 

Perlev  v.  Conntv  of  Musk^on.  .^2  Mich.  131. 

Ijansi'ng  v.  Wood  57  Mich.  201-211. 

People  V.  Daniel  F.  Wadsworth  63  Mich.  500. 

In  the  present  case  the  facts,  so  far  as  they  are  stated  in  the  letter 
from  Swenson  Bros,  do  not  indicate  that  the  general  rule  above  stated 
would  not  apply  or  that  the  character  of  the  deposit  was  tmch  as  to 
enable  the  school  district  to  follow  the  funds  or  give  it  a  preference 
over  the  general  depositors. 

There  are  cai««  which  hold  that  where  public  funds  are  deposited 
in  a  bank,  they  are  to  be  considered  specific  and  not  general  dejjosits 
and  may  t)e  followed  as  trust  funds  and  the  depositor  is  entitled  to 
have  such  funds  returned  to  him  in  preference  to  the  general  depocitors. 
Tlie  right  of  the  depositor  to  recover  wen  in  these  cases,  however,  is 
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limited  by  the  rule  tliat  he  imist  be  able  to  trace  his  deposit  into  some 
sjieoiflc  sum  or  property. 

Board  of  Fire  &  Watei-  CommitisioD  vs.  WilkiDSon,  lift  Mich, 
655,  662. 

It  ie  possible  that  such  a  situation  ^ists  in  tbe  present  case,  but 
the  facts  BO  far  as  stated  in  the  letter  would  not  support  such  a  con- 
clusion. 

Another  question  wiucli  would  Keeni  lo  be  involved  here  is  whether 
or  not  the  fact  that  the  funds  were  accepted  by  the  bank  at  a  time 
when  its  officers  knew  that  it  was  insolvent  wonid  give  the  school  dis- 
trict a  right  to  recover  siicli  fimds  in  preference  to  the  other  deimsitors. 
Tbe  cases  on  this  question  also  hold  that  the  depositor  must  be  able 
to  trace  the  specific  funds,  even  tliougli  he  is  the  victim  of  fraud,  and 
the  school  distiict  would  probably  not  be  able  to  do  so  here.  Fn»ra  the 
facts  as  stated,  the  other  depositors  would  also  be  victims  of  the  same 
fraud,  and  if  so,  the  school  district  could  not  successfully  ask  to  be  pre- 
ferred. 

The  foreRoing  statements  indicate  the  law  in  this  matter  as  I  have 
been  able  to  interpret  the  facts  stated.  I  would  suggest  that  the  qnea- 
tion  be  placed  in  the  hands  of  a  local  attorney-  with  a  full  statement  of 
the  facts  and  circumstances.  He  will  then  be  in  a  position  to  advise 
the  oflScers  of  tbe  school  district  more  fully  in  the  premises,  and  can 
take  such  action  as  is  warranted. 

Verr  respectfullv, 

ROflRR  I.  \VYKEP, 

P-g-o.  Attorney  General. 


LICEXRIXtS    At"TOMOBILI'>l.      According    to   horse   power. 
Dei-ember  26,  l(tl2. 

Hon.  P.  T,  Colgrove.  Pres't.  Michigan  State  Good  Roads  Ass'n,  Hastings, 
Michigan : 

T>ear  Sir — I  am  in  receipt  of  your  letter  of  ne<'eml>er  14th  relative 
to  a  bill  your  association  is  drafting  with  reference  to  the  licensing  or 
.taxing  of  automobiles  according  lo  lioi-se  power,  and  the  turning  of  the 
funds  derived  therefrom  into  the  State  HighiMay  department.  Your 
letter  states  that  four  or  six  years  aRo,  a  bill  known  as  the  Shantz  bill 
was  introduced  along  this  line,  bnt  that  it  is  your  recolle^-tion  that  this 
department  advised  the  legislature  that  the  bill  was  unconstitutional. 

We  have  been  unable  to  find  the  opinion. to  which  you  refer,  but  have 
examined  the  Shantz  bill  and  find  that  it  provided  a  fee  of  $3.00  on  au- 
tomobiles of  twenty  hoi-se  power  or  less,  and  a  fee  of  $.'>.(HI  tm  auto- 
mobiles of  more  than  twenty  horse  [mwci'  and  less  than  thirty  horse 
power,  and  a  fee  of  flO.OO  on  automobiles  of  more  than  thirty  hori»e 
power. 

From  the  Highway  Department,  we  learn  that  this  policy  was  con- 
sidered unconstitutional  at  the  time  it  was  before  the  legislature  on  the 
ground  that  the  license  fees  therein  provided  were  so  large  as  to  he  in 
fact  a  specific  tax  npou  nntomobiles,  and  thei-efore  void  because  auto- 
mobiles "WTi-e  ali-ead.v  I)eing  taxed  under  the  genei-al  ad  valoi-em  tax  law. 
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Id  talking  with  Mr.  Chase,  the  foitnep  deputy  of  this  depaitmeut,  we 
flnd  that  the  department  advised  that  a  law  placing  a  specific  tax  upon 
automobiles  in  amount  greater  than  sufficient  to  coi'er  the  cost  inci- 
dent upon  the  licensing — the  proceeds  thereof  to  go  to  a  good  roeds 
fund — was  thought  to  be  unconstitutional,  because  the  tax  imposed 
would  be  a  specific  tax  which  must  go  to  the  primarj'  school  fund. 

With  rt^rd  to  the  objection  of  the  Highway  Dei>artraent,  it  is  pos- 
sible that  the  im|>ositioD  of  a  projwrty  tax,  and  also  of  a  license  tax  of 
a  considerable  amount  would  be  duplicate  taxation  which  is  in  gen- 
eral iipohibitod  by  our  constitution.  My  personal  opinion  is  that  the 
two  might  well  be  levied  at  the  same  time  and  no  constitutional  in- 
hibition violated.    Upon  this,  however,  the  courts  might  differ  ivith  me. 

My  theory  for  my  conclusion  is  this:  The  pi-operty  tax  is  the  tax 
which  is  borne  by  all  property.  The  license  tax  is  a  tax  which  niould 
be  imposed  upon  the  automobile  to  compensate  for  the  privilege  of  operat- 
ing and  to  maintain  the  roads  of  the  state  against  that  wear  which 
the  automobiles  themselves  caufle.  Treated  in  this  sense,  there  would 
be  no  duplication  of  burden. 

There  is  no  express  provision  of  the  constitution  pre\-enting  duplicate 
taxation,  but  according  to  a  recent  opinion  of  Judge  Hooker,,  double 
taxation  is  not  permitted.  The  constitution  does  require  that  all  prop- 
erty taxed  shall  be  taxed  according  to  a  unifonn  rule.  To  this,  however, 
property  paying  sjjecific  taxes  forms  an  exception. 

The  irai>osition  of  the  projierty  tax  upon  automobiles  at  the  same  time 
a  license  tax  was  exacted  would  not  violate  the  rule  of  uniformity.  One 
tax  would  be  upon  the  proiM?rty,  the  other  tax,  or  license  fee,  would  be 
upon  the  privil^e.  and  in  that  way,  two  different  things  would  be 
reached. 

It  might,  however,  be  better  to  exempt  the  automobile  from  taxation 
under  the  general  tax  law  and  to  impose  a  license  tax  large  enough  to 
take  the  place  of  the  property  tax. 

With  rt^ai-d  to  the  proposition  that  S[>ecific  taxes  must  go  into  the 
primary  school  fund,  I  would  say  that  the  rule  in  this  regard  was 
changed  by  the  constitution  of  1!H)9,  and  that  subjects  of  taxation  not 
contributing  to  the  support  of  the  primary  schools  on  the  taking  effect 
of  that  constitution  may  now  be  taxed  si>ecifically,  and  the  proceeds 
thereof  devoted  to  any  l^al  public  purpose.  I  therefore  see  no  ob- 
jection to  the  imposition  of  a  tax  ni>on  automobiles  and  the  devoting 
of  the  proceeds  thereof  to  the  maintenance  of  the  highways  of  the  state. 

Very  trulv, 
ROGER  I.  \VYKES, 

Wy-g-o.  Attorney  General. 


MACKINAW    TRANSPORTATION    COMPANY.      OPERATION    OF 
CAE  PERRIES,     Rates   to  be  charged   therefor. 

December  2fi,  1!)12. 

ITon.   Cassius  L.  Glasgow,  Chairman,   Michigan   Raili-oad   Commission, 
Tjansing,  Michigan : 

Dear  Sir— You  piTsent  for  my   (-<msideration   and  opinion  the  ques 
tion  of  whether  the  Mackinaw  Transpoi-tation  Company  o]>ei'Hting  cur 
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ferries  between  Mackinaw  City  and  St  Ignace  iB  witbiu  the  juriedio- 
tion  of  your  commiesiou.  for  the  purpose  of  determining  whether  the 
fares  which  are  charged  thereby  for  the  carriage  of  paBsengere  are  un- 
reasonable. 

The  question  which  you  preeent  is  not  free  from  difficulty,  and  It 
may  be  that  only  the  decision  of  a  court  of  last  resort  will  finally 
settle  the  proposition  in  such  a  manner  as  to  be  acquiesced  in  by  all 
concerned.  I  think  it  wise,  however,  to  resolve  such  doubts  as  do  exist 
in  favor  of  the  existence  of  the  authority. 

After  careful  deliberation.  I  have  reached  the  following  conclusions: 

1.  That  the  rates  of  fare  charged  for  the  use  of  the  facilities  fur- 
nished by  the  Mackinaw-  Transportation  Company  in  tbe  carriage  of 
passengers  is  subject  to  tiie  supervision  of  the  Commission. 

2.  That  if  the  rates  charged  are  unreasonable,  the  Commission  may 
upon  i>roper  notice  and  hearing  determine  the  question  of  reasonable- 
nees,  and, 

3.  May  fix  such  rates  as  are  in  its  judgment  just  and  reasonable. 
In  reaching  these  conclusions  I  have  considered  two  questions; 

(a)  The  intent  of  the  legislature  as  expressed  in  the  act  creating 
the  commission,  and, 

(b)  The  authority  reposed  in  the  legislature  to  delegate  the  power  to 
fix  rates  for  the  carriage  of  passengers. 

In  the  first  place,  with  regard  to  the  intent,  the  act  creating  the  com- 
mission in  Section  3.  being  a  part  of  section  43  of  the  compilation  of 
the  general  railroad  laws  for  1903,  provides  as  follows: 

"The  term  'common  carrier,'  as  used:  in  this  act  ^all  be  con- 
strued to  mean  and  embrace  all  corporations,  companies,  indi- 
viduals, associations  of  individuals,  their  lessees,  trustees  or  re- 
ceivers appointed  by  any  court  whatsoever  who  now  or  may  here- 
after own,  operate,  manage  or  control  as  a  common  carrier  in 
this  state  any  railroad  or  part  of  any  railroad,  whether  operated 
by  steam,  electricity  or  other  motive  po^^er,  or  cars  or  any  other 
equipment  used  thereon,  or  bridges,  switches,  spurs,  tracks,  side 
tracks,  terminal  facilities,  or  nny  docks,  wharfs  or  storage  ele- 
vators used  in  connection  therewith,  or  any  kind  of  terminal  fa- 
cilities used  or  necessary  in  the  transportation  of  persons  or 
property  designated  herein,  and  also  all  freight  depots,  yards  and 
grounds  used  or  necessary-  for  the  transportation  or  deliver;!'  of 
any  said  property  and  whether  the  same  are  owned  by  said  rail- 
road or  otherwise;  or  any  exjiresa  company,  car  hmning  com- 
panies, freight  or  freight  line  companies  and  all  associations  or 
persons,  whether  incorporated  or  otherwise,  that  shall  do  busi- 
ness as  common  carriers  upon  or  over  any  line  of  railroads  in  this 
state,  or  any  common  carrier  engaged  in  the  transportation  of  pas- 
•  sengers  and  pi-ojierty  wliolly  by  rail  or  partly  by  rail  and  partly 
by  water." 

The  intent  of  the  li^slature  is  expressed  to  include  within  tbe  au- 
thority of  the  commission  "any  common  carrier  engaged  in  tbe  trans- 
portation of  passengers  and  projerty  wholly  by  rail  or  partly  by  rail 
and  partly  by  water." 

Is  the  Mackinaw  Trnnsportation  Companv  excluded  from  tbe  opera-    . 
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tioa  of  this  law  by  reasoa  of  the  fact  that  it  operates  solely  upon  the 
'Water. 

^\Tiile  the  Mackinaw  Transportation  Company  is  a  distinct  corponi- 
tion,  the  boats  and  property  which  it  operatee  are  the  facility  by  which 
three  railway  companies  having  termini  at  St.  Ignace  and  Mackinaw 
City  extend  their  busineHS  acroea  the  straitc.  In  fact,  the  Mackinaw 
Transportation  Company  is  but  a  eonnectint;  link  between  the  railroads 
terminating  at  Mackinaw  City  and  at  8t.  Ignace.  Its  stock  is  on-ned 
in  equal  thirds  by  the  railroad  companies  terminating  at  the  points 
indicated;  it  is  operated  exclusively  in  the  interests  of  those  railroad 
companies,  and  the  principal  part  of  its,  if  not  the  entire,  business  con- 
sists in  transporting  the  cars  and  passengers  of  those  railroad  com- 
panies across  the  Straits.  This  facility  is  used  by  these  railroads,  and 
in  its  use  they  are  engaged  in  the  transportation  of  passengers  and 
property  partly  by  rail  and  partly  by  water.  Taken  from  still  another 
angle,  I  am  inclined  to  believe  that  the  rates  for  this  facility  are  sub- 
ject to  the  same  regulations  as  would  be  the  rates  for  the  land  mileage 
of  a  railroad.  Referring  again  to  the  definition  of  the  term  "common 
carrier"  as  given  above,  it  will  be  noted  that  it  inclndes  "ail  corpora- 
tions who  own,  operate,  manage  or  control  as  a  common  carrier  in  this 
state  any  railroad  or  part  of  any  railroad." 

The  Mackinaw  Transportation  Company  is  a  part  of  the  railroads 
iB^hich  own  and  use  it.  It  is  almost  (if  not  entirely)  exclusively  used 
in  the  transportation  of  passengers  and  property  in  railroad  cars,  and 
the  tracks  upon  the  boflts  form  a  moveable  exteusioQ  of  the  tracks  of  the 
two  companies  which  terminate  at  Mackinaw  City  to  the  tracks  of  that 
company  which  terminates  at  St.  Ignace. 

The  Mackinaw  Transportation  Company  is  not  organized  under  the 
general  railroad  law,  but  I  do  not  believe  this  would  affect  the  situa- 
tion, as  the  question  is  to  be  determined  rather  from  a  liew  of  the  char- 
acter of  the  business  carried  on  than  from  the  application  of  any 
technical  rules. 

In  Pere  Marquette  Bailroad  Company  vs.  Ludington,  133  Mich.  399  the 
effect  of  the  decision  is  that  the  car  ferries  and  steamboats  of  the  Pere 
Marquette  was  engaged  in  the  railroad  business  and, 

In  Sault  Ste  Marie  Bridge  Company  vs.  Auditor  General,  138  Fed- 
eral 262,  the  decision  was  that  the  Sault  Ste.  Marie  Bridge  Company 
was  within  the  meaning  of  certain  statutes  a  railroad,  and  in  this  hold- 
ing the  court  follows  the  decisions  of  numerous  other  jurisdictions  in 
which  it  is  held  that  a  railroad  bridge,  althongh  owned  by  a  cor- 
poration other  than  the  railroads  operating  over  it,  is  a  railroad. 

In  the  second  place,  as  to  the  authority  of  a  legislature  to  repose  in 
the  Railroad  Commission  the  power  to  fix  passenger  rates,  there  is  some 
question.  In  section  7,  article  XII  of  the  Constitution,  the  authority  to 
delegate  the  fixing  of  reasonable  maximum  rates  of  charge  to  a  com- 
mission is  limited  to  the  transportation  of  freight,  and  was  undonbtedly 
intended,  as  a  reference  to  the  debates  would  indicate,  to  exclude  the 
del^flition  of  the  authority  to  fixing  maximum  rates  for  the  carriage  of 
passengers. 

So  far  as  this  question  is  concerned,  if  the  Railroad  Commission  has 
authority  to  fix  passenger  rates  for  railroad  companies  in  any  instance, 
it  would  likewise  have  the  authority  in  this  instance,  and  I  do  not  un- 
derstand that  its  authority,  with  regard  to  nasseneer  rates  generally 
as  conferred  upon  it  by  the  act  of  its  creation,  has  been  questioned. 
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In  the  queKiion  before  us,  if  the  authority  sought  to  be  exercised 
extended  to  the  fixiaj;  of  reiiKoiiuble  maxiiuuiu  rates,  I  doubt  whether 
the  commiBsion  would  possess  it,  but  if,  on  the  other  hand,  the  action 
is  limited  to  the  investigation  of  charges  claiuied  to  be  unreasonable 
and  to  the  giving  of  redress  against  those  unreasonable  charges  and  de- 
termining what  shall  be  for  ^e  particular  service  and  instance  a  rea- 
sonable chaise,  I  believe  that  the  Commission  would  be  acting  within 
the  scope  of  tiie  authorit.y  which  might  be  legally  delegated  to  it. 

In  view  of  the  above,  I  am  inclined  to  believe  that  the  proper  course 
for  your  commission  to  pursue  is  to  assume  the  authority  to  investigate 
any  comi>laints  of  uni'easonable  rates  for  the  carriage  of  passengers 
which  may  be  made  against  the  ^lackinaw  Trans[)ortation  Tompany. 
The  authority  is  oae  which  the  commission  should  possess,  and  should 
the  courts  determine  that  it  does  not  iwssess  it.  and  that  the  authority 
is  (me  which  may  he  delt^ated.  the  defe<'t  may  be  remedied  by  legis- 
lative action. 

Very  truly. 
ROGER  I.  WYKER. 

Wy-g-o.  Attorney  General. 


SAIXX>NS,     Within  i)M)  feet  of  a  dnnrh,  i-emoval  of  one  licensee  and 
transferring  of  another  licensee  t<)  the  same  location, 

December  2Sth.  1912. 

Mr.  r>mis  J.  folomlx),  Attornev  at  F^aw.  501   Whitnev  Bldg..  Detroit, 
Mich. : 

Dear  Sir — Your  letter  of  the  12th  instant  received. 

Therein  you  state  that  you  have  a  saloon  in  Detroit  within  400  feet 
of  a  church  and  you  ask  in  cose  the  present  licensee  moves  out,  can 
another  licensee  transfer  to  this  present  location? 

In  rejily  thereto,  I  beg  to  state  that  your  letter  does  not  state  sufficient 
facts  uixrn  which  to  give  a  deflnite  answer.  You  do  not  inform  us 
whether  there  was  a  saloon  at  this  location  on  September  1st,  100ft,  or 
not,  (the  time  this  section  of  the  general  liquor  law  took  effect)  or 
whether,  if  so,  there  has  l)een  a  saloon  at  this  location  continuously 
since  that  date. 

As  to  the  first  condition,  it  must  l>e  assumed  that  the  saloon  was 
there  when  the  law  went  into  effect, — otherwise  its  establishment  there 
would  clearly  be  unlawful.     (People  vs.  Schneider,  170  Mich.  150). 

As  to  the  second  condition,  if  a  saloon  has  been  in  oi>eration  at  this 
location  coniitiHoiinlj/  since  September  1st,  1909,  then  another  licensee 
may  move  there  now.  (K4)hde  vs.  Wayne  Circuit  Judge,  lOS  Mich.  fi!*:i, 
0!)0)  ;  if  not,  the  removal  of  another  licensee  to  this  location  would  con- 
stitute the  opening  of  a  "new"  saloon  and  wimld  be  unlawful  under 
Section  74  "I^ws  Relnting  fn  the  Xfanufaetui-e,  Sale  and  I'se  of  S]>irit- 
Hous  Liquors.  Revision  of  1911." 

As  to  your  second  question,  relative  to  a  provision  allowing  six 
months  in  which  to  get  another  license  for  the  same  location,  I  know 
of  no  such  jn-ovision  of  our  liquor  laws. 

Verv  respectfnllv.  i 

RO(JKR  T.  ^^TKES,  'OO^IC 

A-ni-o,  Attorney  General. 
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(a'ARDIANR  OF  MIXORS: 

1.  Parenls  canDot  voluntarily  sun'end*!'  tiifir  cliildmi  to  guardian- 
Hbip  except  upon  statutory  gi-ounds. 

2.  Practice  of  appointing  giiardiauR  to  evade  payment  of  school 
tuition  fees  should  be  discouraged. 

December  Slst.  1912. 

Hon.   Montgomery   Webster,   .hidge   of   Probate.    Ionia    County.   Ionia, 
Michigan : 

Dear  Sir — I  have  your  communication  of  the  6tli  instant  in  wliich  you 
ask  my  opinion  as  to  the  authority  of  tlie  Probate  Court  to  appoint  a 
guardian  for  a  child  living  in  one  school  district,  whose  [tarents  live  in 
another  where  sucb  child  has  no  property. 

Yon  refer  to  the  fact  -that  applicationn  are  sometiinest  made  by  par- 
ents to  have  guardians  appointed  for  their  children  where  no  property 
is  involved,  and  where  the  principal  object  in  having  guardians  api>ointed 
is  to  avoid  the  payment  of  school  tuition  fees  in  some  schiMil  district 
other  than  the  ones  in  which  the  parents  live. 

In  reply  thereto  wonid  say  that  the  subject  is  governed  by  Chapter 
234  of  the  Compiled  I^aws.  I  have  made  an  examination  of  this  chapter 
and  of  the  authorities  and  upon  suclt  examination  I  am  inclined  to 
the  opinion  that  the  Michigan  statutes  relating  thereto  do  not  contem- 
plate the  appointment  of  a  guardian  for  the  person  of  a  child  where 
such  child  has  no  property  or  estate  and  where  the  parents  are  living 
and  are  competent  and  fit  persons  to  have  the  care  and  custody  of  their 
own  children.  In  fact,  there  is  good  authority  for  the  proposition  that 
a  parent  may  not  voluntarily  surrender  the  care  and  custody  of  a  child 
to  the  guardianship  of  another  person  in  tbe  absence  of  statutory  au- 
tbority  therefore.  State  vs.  Baldwin,  5  N.  J.  Equity  454.  Also  see 
SchouleHs  Domestic  Relations  5th  Kdition  Paragraph  251.  The  Mich- 
igan Law  permitB  indenture  of  apprenticeship  and  l^al  adoption. 

It  would  probably  be  within  the  discretion  of  the  court  where  the 
application  for  tbe  appointment  of  a  guardian  is  made  for  a  child  hav- 
ing no  property  to  gi%-e  such  guardian  the  care  and  custody  of  the  child 
if  the  parents  were  not  living  or  there  was  some  question  as  to  their 
fitness  or  competency,  bnt  ordinai-ily  the  appointment  of  a  guardian  for 
the  propertj'  of  a  child  does  not  carry  with  it  any  control  over  the 
I»erson,    See  In  Re.  Heather,  50  Michigan  2fll. 

As  to  the  motives  upon  which  an  application  for  guardianship  may 
be  founded,  it  is  my  opinion  that  it  is  the  duty  of  the  court  to  fully 
consider  the  same.  The  appointment  of  a  guardian  in  any  case  calls 
for  the  exercise  of  judicial  discretion  and  I  l>elieve  a  Probate  Judge 
would  be  justified  in  refusing  to  make  an  appointment  where  it  clearly 
appears  that  tbe  sole  object  of  having  a  guardian  apiwinted  is  to  cir- 
cumvent some  law  or  the  appointment  itself  is  a  mere  subterfuge  by 
which  the  parents  oi-e  seeking  to  escape  the  payment  of  tuition  fees  or 
the  performance  of  any  other  legal  duty. 

Respectfnllv  vours, 

ROC.ER   f.   ^\'YKES. 

P-m-o.  Attorney  General. 
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TRUST  COMPANIKR.     Relative  te  issuing  certiflcatea  of  aepcwit   for 
money  received  in  any  otlier  manner  than  in  tnist. 

December  31,  1912. 
Hon.  Kdward  H.  Doyle,  Oommiasioner  of  Insupance.  Capitol,  Lansing: 

Dear  Sir — In  yonr  comniuniration  to  this  department  of  November 
26th.  1912,  vou  present:  for  consideration  the  following  qneetions: 

"Referring  to  Act  No.  108  of  the  Public  Acts  of  188!>.  fis  amended, 
known  ae  the  Trust.  Deposit  and  Security'  Company  law,  we  would 
appreciate  your  opinion  as  to  whether  or  not  a  trust  company  has  the 
right  to  issue  certificates  of  deposit;  and  whether  or  not  such  certificates 
of  de]K)sit  must  be  restricted  as  evidencing  the  receipt  of  money  in  trust. 

Also  advise  whether  or  not  a  trust  company  can  issue  its  certificates 
of  deposit   for  money  received   in   any   other  manner  than   in   tniat." 

The  specific  inquiry  is,  wihether  a  trust  company  in  Michigan  can 
receive  moneys  otherwise  than  in  trust  and  issue  certificates  of  de- 
posit as  evidence  thereof. 

All  authority  which  a  trust  company  possesses  must  be  conferred  upon 
it  by  law.  As  in  the  case  of  apy  other  corporation,  the  act  of  incor- 
poration which  constitutes  the  charter  is  the  measure  of  its  powers.  T'n- 
lesB  that  charter  (with  other  statutes  of  the  state,  which  may  prop- 
erly be  termed  a  part  of  the  charter)  confers  the  authority,  the  trust 
company  does  not  possess  it. 

The  law  for  the  incorporation  of  tnist  companies  in  Michigan  is  Act 
No.  108  of  the  Public  Acts  of  1889.  being  sections  6156  to  G189  (C.  J.. 
1897)  inclusive.  Under  the  terms  of  this  act,  a  trust  company  possesses 
the  specific  authority: 

(a)  To  act  in  various  capacities  as  a  trustee, 

(b)  To  act  as  and  to  conduct  a  depository  for  the  safe  keeping  of 
certain  personal  property  and  the  renting  of  safety  deposit  receptacles, 
and, 

(c)  To  act  as  surety  and  guarantor  under  certain  circumstances. 
In  addition  to  these  sjieciflc  authorities,  section  9  of  said  act  confers 

upon  the  trust  companies  organized  thereunder  the  following  authority: 

"Any  corporation  organized  under  this  act  shall  liavc  power  in 
and  by  its  corporate  name  to  take,  receive,  and  hold,  and  repay, 
reconvey  and  dispose  of  any  effects  and  property,  hotli  real  and 
personal,  which  may  be  granted,  committed,  transferred  or  con- 
veyed to  it  with  its  consent,  upon  any  terms," 

The  langtiage  last  aljove  quoted,  is  suflficient  to  confer  uiH>n  trust 
companies  the  authority  to  receive  money  on  deposit  and  as  incident 
to  that  authority  there  -wxiuld  exist  the  right  to  is.sue  notes,  certificates 
or  other  evidences  of  the  indebtedness  or  relation  created  thereby. 

This  general  language,  however,  is  limited  by  the  exce)>tion  contained 
later  in  the  same  section  (section  9)  which  is: 

"But  nothing  herein  contained  shall  be  construed  as  giving  the 
right  to  issue  bills  to  circulate  as  money,  or  buy  or  sell  bank 
exchange,  or  do  a  flfJirjfll  banking  business,"  GoOqIc 
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It  may  be  taken  for  granted  that  the  issuance  of  certificates  of  deposit 
is  not  the  issuing  of  bills  to  circulate  as  money  or  buying  or  selling  of 
exchange;  the  question  therefore  resolves  itself  into  whether  the  issu- 
ing of  such  certificates  is  doing  a  general  banking  business  as  to  be 
vtithiu  the  limitation  upon  the  powers  of  trust  companies  and  thus 
beyond  their  authority. 

The  general  structure  of  the  act  in  question  indicates  that  the  au- 
thority of  trust  companies  in  receiving  effects  and  propei-ty  is  not  to 
be  limited  to  the  receipt  of  those  which  it  receives  and  holds  as  tnistee. 
It  is  unnecessary  to  point  out  all  of  the  provisions  of  the  act  which 
lead  to  this  conclusion ;  it  is  sufficient  to  refer  to  the  general  provision 
above  quoted,  (section  !))  which  was  unneressaty  if  the  authority  of  the 
corporation  was  to  be  limited  to  tlie  taking  and  receiving  of  effects  and 
property  (which  would  include  money)  to  be  held  in  trust,  as,  full  au- 
thority is,  by  other  provisions  of  the  act,  conferred  upon  the  company 
to  act  las  trustee.  This  conclusion  is  further  borne  out  by  the  state  of 
the  law  and  tlie  changes  made  therein  the  passage  of  said  Act  No.  108 
of  the  Public  Acts  of  1889.  Previous  to  the  passage  of  that  act,  the 
act  for  the  incorporation  of  trust  companies,  being  sections  3237  to  3251 
(Howell's  Statutes)  inclusive,  conferred  quite  full  authority  upon  trust 
companies  to  act  as  trustees  for  any  lawfnl  purpose  and  the  extension 
of  their  authority,  by  the  use  of  language  designed  to  include  other  than 
powers  of  trusteeship,  indicates  a  purpose  to  so  enlarge  the  powera  per- 
mitted to  be  exercised  by  trust  companies  as  to  go  beyond  the  iisual 
functions  of  a  trustee  and  to  permit  them  to  receive  effects  and  propert.v 
upon  other  terms  than  as  trustee,  and  in  fact,  as  the  statute  as  amended 
provides,  "upon  any  terms," 

We  come  then  to  the  real  qnestiou  presented  for  solution,  namely, 
whether  in  the  receiving  of  deposits  and  issuing  certificates  therefor, 
a  trust  company  would  be  doing  "a  gencrai  banking  businesa" 

Unquestionably,  the  receiving  of  depc^its  and  the  issuing  of  certifl-- 
cates  therefor,  is  one  of  the  many  functions  ordinarily  and  usually  i>er- 
formed  by  a  bank,  but  it  does  not  appear  that  such  function  has  been 
exercised  alone  by  banks,  or  that  it  is  such  as  to  be  inseparable  from 
the  banking  business,  or  that  its  exercise  would  fli  the  dividing  line 
betwewi  being  a  bank  or  not,  or  between  exercising  or  not  exercising 
"general  banking  business." 

In  the  inception  and  growth  of  the  hanking  business  there  Imve  been 
three  types  of  banks — banks  of  issue,  banks  of  deposit  and  banks  of  din- 
count.  The  modem  biinking  institution,  however,  usually  combines  two 
or  more  of  these  authorities  and  has  many  ramifications  in  the  plan 
and  method  of  carrying,  out  its  functions.  The  general  banking  au- 
thority as  exercised  in  Michigan,  by  state  banks  at  least,  will  be  best 
described  in  the  language  of  the  general  banking  law  (Section  4,  609^. 
C.  L.  1897)  which  authorizes: 

"All  such  powers  as  shall  be  necessary  to  carry  on  the  busi- 
ness of  banking  by  discounting  and  negotiating  promissory  notes, 
drafts,  bills  of  exchange,  or  other  evidences  of  debts,  by  receiving 
deposits,  by  buying  and  selling  exchange,  coin  and  bullion,  and 
by  loaning  money  im  personal  and  real  security  as  provided  here- 
inafter,"' 

If  a  trust  company  sought  to  exercise  all  or  a  principal  part  of  the 
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authorities  above  confeired  upon  bankB,  or  even  a  single  one  of  the  im- 
portant functions  usually  exercised  only  by  banks,  it  would  be  within 
the  inhibition  of  the  statuta  The  exei-cise,  howevei-,  of  a  siugle  au- 
thority whioh  a  bank  in  the  course  of  its  business  exercises  but  which  is 
open  to  others  than  bankers,  namely,  the  borrowing  of  money  and  issu- 
ing an  evidence  of  the  debt,  would  not  constitute  the  doing  of  a  general 
banking  business.  To  do  a  general  banking  business,  a  trust  company 
must  exercise  those  functions  which  are  primarily  banking  fiioetions 
and  'n'hich  fix  the  character  of  the  institution  doing  them  as  a  bank.  A 
trust  cwnpany  does  not  receive  money  in  the  same  manner,  and  in  the 
Bame  relation  that  a  bank  receives  it,  A  trust  company  receives  the 
money  which  the  depositor  places  with  it  as  a  trust  company  and  not 
otherwise.  This  is  the  only  power  that  is  given  to  such  company  to  re- 
ceive money.  It  is  not  incorporated  as  a  bank,  nor  authorized  as  a 
bank  to  receive  money,  but  as  a  trust  company.  And  having  received 
said  money  as  a  trust  company,  the  only  implied  authority  that  such 
tiTist  company  would  have  to  repay  it  would  be  to  repay  it  as  a  trust 
company  and  not  as  a  bank.  When  a  deposit  is  made  in  a  bank,  no 
understanding,  no  contract,  no  arrangement,  nothing  is  necessary'  to 
authorize  the  depositor  to  draw  his  check  on  such  bank  and  such  bank 
is  by  operation  of  law  alone  comj^lled  to  honor  such  check.  Without 
this  characteristic  no  institution  is  usually  a  bank;  with  it.  any  insti- 
tution is  doing  a  banking  business. 

In  foririii  rs.  Tlu-  Urbaiia  <f-  iViainpaifin  Mutual  In«uravC€  Company 
(li  Ohio  6)  the  charter  contained  a  provision  prohibiting  the  exercising 
of  banking  powers  and  it  wias  held  that  the  receiving  of  deposits  was 
not  within  the  prohibition  against  banking.  It  did,  howeier,  appear 
that  certificates  of  deposits  were  not  issued.    The  Court  there  said: 

"It  does  not  appear  to  us  this  finding  is  within  the  prohibition  against 
banking;  and,  if  not.  it  is  a  lawful  pursuit,  in  which  a  corporation, 
as  well  as  an  individual,  may  engage;  and  it  is  well  said  by  the  de- 
fendant that,  although  receiving  deposits  is  a  part  of  the  businetw  of 
banks,  it  is  no  es-rlueire  privilege  of  thcim,  nor  is  the  discounting  of 
notes.'' 

In  Dietrich  v.  Rothenberger.  (75  R.  E.  (Kentucky)  271)  it  was  held 
that  the  borrowing  of  money  by  a  title  company  and  the  issuance  of  a 
certificate  of  deposit  therefor  did  not  constitute  the  doing  of  a  banking 
business,  the  Court  saying: 

"The  distinction  between  such  a  transaction  and  the  business  of  bank- 
ing is  plain,  for  any  one  may  borrow  money,  and  may  put  in  such  form 
as  he  pleases  the  evidence  of  his  indebtedness.  An  express  company  is 
not  a  bank,  although  it  draws  and  sells  bills  of  exchange.  Wells,  Fargo 
&  Co.  v.  Xortheni  Pacific  Railn)ad  Co.  {C.  C.)  2:{  Fed.  469.  Kor  is 
a  corporation  a  bunk  which  borrows  for  its  own  use  on  bonds.  Barr>'  v. 
Merchants'  Exchange  Company-.  1  Sandf,  Cli.  280.  In  3  American  & 
English  Ency.  of  Law,  791.  it  is  said:  'The  distinction  between  a  bank 
and  a  trust  company  is  well  defined.  The  powers  of  the  trust  company 
depend  upon  the  terms  of  its  charter,  of  couiue,  but  they  are  not  banking 
powers.  The  trust  company  like  the  savings  bank,  pays  interest  upon 
deposits,  but  its  deposits  are  strictly  loans,  not  subject  to  check.  It 
may  not  issue  its  own  notes  for  circulation,  nor  does  it  buy  or  sell  ex- 
change in  the  ordinary  coui-se  of  its  dealings.  In  dii*c<'tions  that  are  not 
akin  to  banking,  its  powers  are  much  broader,  and  extend  <    ~  " 
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monetary  realm  into  real  estate  tranaacfions,  tmstefships,  and  the  con- 
duct of  property  interests  of  all  kinds.  The  exercise  by  a  trust  company 
of  some  of  the  functions  of  a  bank  does  not  make  the  compony  a  bank- 
ing inatitution.  nor  lay  its  officers  liable  to  prosecutions  for  violating 
the  banking  laws,'  Banks  receive  deposits  subject  to  check.  They  are 
public  agencies  created  for  the  public  ser\'ice.  and  are  required  to  serve 
the  public.  The  money  in  this  case  was  .limply  lent  for  12  months.  It 
iras  not  subject  to  check.  There  was  nothing  in  the  transaction  that 
might  have  been  done,  and  is  not  in  fact  done,  by  iii^ny  individuals 
throughout  the  state.  It  was  not  the  exercise  by  the  cor]><>ration  of  any 
banking  privilege,  nor  behind  the  poweirs  of  the  corporation  under  its 
charter." 

See  State  ex  inf.  Crow.  Attorney  General  v.  Lincoln  Trust  Com- 
pany, 144  Mo.  562,  588. 

The  practical  construction  which  has  been  given  to  the  statute  in 
question  ahould  be  given  some  weight.  It  is  claimed  that  the  act  in 
question  has  been  construed  by  those  operating  under  it  as  permitting 
the  receiving  of  moneys  for  safe  keeping,  and  the  issuance  of  certificates 
of  deposits  therefor,  and  that  this  practice  has  been  followed  without 
snccessful  opposition  or  objection,  from  the  passage  of  the  act  in  1889, 
until  the  present  time.  Where  the  language  of  the  act  is  doubtful,  the 
long  continued  practice  under  it  is  often  permitted  to  turn  the  scale 
in  favor  of  the  construction  evidenced  by  the  practice  under  it.  and  this, 
we  think,  is  an  influence  to  be  considered  in  determining  that  trust 
companies  may  receive  deposits  and  issue  evidence  thereof. 

Tn  other  states,  it  has  been  quite  common  to  confer  upon  trust  com- 
panies the  authority  to  receive  deposits  and  to  issue  certificates  thereon, 
and  at  least  twenty-three  of  the  states  have  such  prorisions.  There  is 
evidently,  therefore,  nothing  inconsistent  in  the  idea  of  trust  companies 
receiving  money  on  deposit  for  safe  keeping,  and  the  quertion  is  not 
to  be  viewied  in  the  same  light  as  though  a  well  defined  public  policy 
pointed  to  the  exclnsion  of  this  power  from  trust  companies. 

In  BaiiJc  of  fJagimtr  t\  Title  rf  Trust  Company.  (IftS  Fed.  491.  403,)  a 
Pennsylvania  Trust  fompany  issued  six  certificates  of  deposit,  which 
were  negotiated  at  the  Rank  of  Saginaw,  and  the  bank  brought  its  action 
in  the  Fnited  States  Circuit  Court  in  Pennsylvania  to  recover  upon  the 
certitlcates.  The  certificates  issued  b^-  the  Trust  Company  were  in  form 
as  follows: 

"»500.00  faOO.OO  No,  2. 

Title  &  Trust  Company  nf   Western   Pennsylvania. 

Connellsville,  Pa.,  Feb.  5,  ISflO. 
J.  F.  Barrows  has  deposited  with  this  company  live  hundred  dollars, 
payable  to  the  oi-der  of  J.  F.  Harrows  on  return  of  this  certificate  prop- 
erly endorsed. 

W.  >r.  RTTTH,  Treasurer. 
Certificate  of  Deposit.    Xot  subject  to  check. 

Indorsed  :   -J.  F.  BARROWS." 

The  question  ai-ose  i'cs[>ecting  the  right  of  the  Trust  Company  to  issue 
certificates,  and  Circuit  Judge  Acheson  said: 

"That   the  defendant  company   is  authorized    lo   receive  dejxisits   of 
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money  is  couceded,  bnt  it  is  denied  that  it  liad  lawful  autliorit.v  to  issue 
Buch  certificates  as  tlioee  in  suit.  Tliere  is,  however,  no  statutoi-y  or 
other  inhibition  of  such  eertifl(.'ate*i.  Tliese  certificates  are  iu  the  form 
coinmonly  used  e\-er\-where  in  the  commercial  world  by  bankei-s  and  com- 
panies receiving  money  deposits  and  the  defendant's  right  to  issue  them 
in  the  course  of  its  business  and  as  an  incident  thereto  is  not  to  be 
donhted," 

In  Michigan,  as  well  as  in  many  other  states,  a  certificate  of  deposit 
is  considered  to  bo  a  promissori-  note  subject  io  the  fame  rules  and 
conditions.  This  we  believe  to  be  the  'itevr  in  all  but  three  of  the  states, 
namely,  Massachusetts.  Pennsylvania  and  Texas. 

The  autbority  to  receive  money  would  carry  with  it  the  authority  to 
give  an  evidence  of  its  receipt  in  the  form  of  a  note,  and  this  would 
extend  to  and  permit  the  issuance  of  a  certificate  of  deposit. 

There  has  been  some  question  as  to  whether  a  demand  certificate 
could  be  given,  and  whether  if  the  right  to  issue  certificates  exists  it 
is  not  limited  to  time  certificates.  We  think,  however,  that  the  au- 
thortty  to  issue  a  certificate  carries  with  it  the  authority  to  issue  it 
either  payable  at  a  stated  time,  or  nj)on  demand. 

It  will  be  noted  that  tmst  companies  are  not  expressly  re<juired  to 
maintain  a  reserve  as  is  required  to  be  maintained  by  state  banks  in 
that  thev  are  expressly  required  to  maintain  as  reserve  only  20%  of 
their  matured  obligations,  while  state  banks  are  required  to  maintain 
15  to  20%  of  all  obligations,  We  doubt  somewhat  the  polic.T  of  per- 
mitting a  trust  company  to  do  a  deposit  business  without  maintaining  at 
least  the  same  re9er\'e  that  is  maintained  by  state  banks.  To  this  ques- 
tion, we  wish  to  direct  the  attention  of  the  l^slature  to  the  necessity 
of  express  legislation  requiring  the  maintaining  of  suflBcient  rpser\'cs  by 
tmst  companies  in  case"  the  authority  which  the  present  law  gives  them 
to  receive  deposits  ia  to  be  continued. 

We  concur  in  the  above  opinion. 

ROGER   I.   WYKER, 
ORANT  FETJX>WS, 

Wy-g-o.  Attorneys  General, 


PRIMARY  ENROLLMEKT.     Opportunity  to  enroll  must  be  offered  to 
all  voters  in  the  State  on  the  last  Saturday  in  January  of  each  year. 

January  2,  1913. 
Mr.  William  Wilds.  City  Clerk,  Grand  Haven.  Michigan: 

Dear  Sir — Your  letter  of  T)epeml>er  2Sth,  1912,  with  i-eferenoe  to  the 
primary  enrollment  to  be  held  on  the  last  Saturday  in  January  of  each 
year  has  been  received.    Your  inquiry  in  part  is  as  follows: 

"As  our  city  does  not  come  under  the  Primary-  will  it  be  necessary 
for  us  to  hold  this  enrollment  on  the  last  Saturday  in  January?" 

Section  4  of  Act  279  of  the  Piiblic  Acts  of  1911,  provides  in  part  as 
follows : 

"Xo  persons  shall  be  permitted  to  vote  at  any  primary  election 
held  in  this  State,  unless  he  shall  have  been  enrolled  in  the  man- 
ner hei"ein  prorided  as  a  member  of  a  political  part.v.    The  voters 
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Id  the  various  political  parties  should  be  afforded  an  opportunity 
to  become  enrolled  votera  of  the  particular  political  party  with 
which  they  are  affiliated  od  the  first  Monday  of  April  preceding 
the  August  primary  election  and  on  the  last  Saturday  in  January 
of  each  year." 

Under  the  provisionB  of  the  section  quoted,  it  is  my  opinion  that  the 
opportunity  for  primary  enrollment  must  be  affoi-ded  a»  stated  in  the 
statute,  and  that  the  fact  that  onndidates  for  city  offices  in  your  city 
are  not  selected  under  the  primary  system  is  not  material  so  far  as  the 
application  of  this  section  is  concerned. 

flection  4  of  Act  279  of  the  Public  Aft.'i  of  Iflll  differs  materially  fmm 
the  corresponding  section  of  Act  2S1  of  the  Public  Acts  of  1909,  which 
it  supersedes.  The  amended  section  under  the  later  statute  would 
seem  to  indicate  clearly  the  intention  of  the  legislature  to  give  to  voters 
the  privilege  of  enrollment  under  the  primary  law  on  the  last  Saturday 
in  Januai"!'  of  each  and  every  year,  , 

Verv  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


DEPUTY  SHERIFF.    Not  entitled  to  fee  of  |1.00  per  month  for  acting 
as  first  friend  under  section  20  of  Act  134,  P.  A.  1909. 

Lansing  Itfich.,  Jan.  6th,  1913. 
E.  O.  Austin,  Secretary  to  the  Pardon  Board,  Capitol: 

Dear  Mr.  Austin — I  have  yours  of  the  3rd  in  which  you  aafc  me  to 
advise  you  "if  a  Deputv  Sheriff  is  to  receive  a  bonus  of  Jl.OO  per  month 
as  acting  for  first  friend  under  Section  20  of  Act  134  P.  A.  IDOft." 

Replying  thereto  will  say  that  this  question  resolves  itself  into  an- 
other, and  that  is,  as  to  whether  the  Section  to  which  you  call  my  at- 
tention authorizes  the  appointment  of  a  Deputy  Sheriff  as  first  friend 
under  such  cireumstances  as  would  entitle  him  to  collect  the  fee.  I 
am  of  the  opinion  that  the  Section  in  question  does  not  contemplate 
that  this  is  one  of  the  functions  of  a  Sheriff  which  can  be  perform^  by 
his  Deputy  uuleso  such  l")epnty  be  a  tniant  officer,  in  which  event  he 
acts  as  truant  officer  and  not  as  Deputy  Sheriff. 

You  are  therefore  advised  that  it  is  the  opinion  of  this  Department 
that  a  Deputy  Sheriff  is  not  entitled  to  the  fee  of  |1.00  per  month  pro- 
vided by  this  Section  of  this  Act,  and  that  a  person  acting  as  first  friend 
who  is  a  Deputy  Sheriff  must  be  regai-ded  as  a  voluntary  first  friend  in- 
stead of  a  first  friend  provided  by  this  Section  of  the  Statute. 
Verv  respectfullv. 

GRANT  FELIjOWS. 

F-pi-o.  Attorney  (Jenetal. 
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HIGHWAY  LAW.     VILL.\GE  6TEEET8: 

1.  Where  high■n^^y  is  bonndarr  between  two  townships  but  forms 
part  of  a  villa;^  street,  not  being  a  countj  road,  the  village  is  liable 
for  repairs. 

2.  Village  would  he  liable  in  damages  for  injuries  to  anj  person 
due  to  such  street  not  being  in  reasonable  repair. 

January  6,  1913. 
Hon.  C.  Ij.  Glasgow,  Lansing  Michigan: 

Dear  Sir — Your  communication  of  the  28th  iiltimo  addressed  to  Hon, 
Roger  I.  Wykes  received  for  my  attention.  Tour  communication  refers 
to  an  opinion  rendered  by  Mr.  Wykes  relative  to  a  highway  in  the  village 
of  Nashville,  Michigan.  I  have  looked  up  the  opinion  giv^  by  Mr.  Wykew 
under  date  of  December  13th,  lfl!2,  upon  the  proiwsition.  My  under- 
standing of  the  facts  is,  that  the  village  of  Nashville  is  located  partly  in 
the  township  of  Tastleton  and  partly  in  Maple  Grove  township  in 
Barry  County,  that  the  highway  in  question  is  the  town  line  between 
these  two  townships  and  forms  a  village  street  so  far  as  it  lies  within 
the  village;  that  it  is  not  a  county  road.  The  question  presented  to 
Mr.  Wykes  was  an  to  who  is  liable  for  the  keeping  of  that  part  of  the 
road  lying  within  the  village,  in  repairs,  whether  the  townships  or  the 
village  of  Nashville. 

I  am  informed  by  the  Secretary  of  State  that  the  township  of  Oastle- 
ton  was  organized  in  1S42,  and  Maple  Grove  in  1R46,  and  that  the  vil- 
lage of  Nashville  was  incorporated  in  ISfiO,  but  I  have  no  information  as 
to  when  this  particular  ix>ad  was  laid  out  and  established.  For  the 
purpose  of  this  opinion  T  assume  that  the  road  was  laid  out  and  es- 
tablished prior  to  the  incorporation  of  the  village.  Mr,  Wykes  wns  of 
the  opinion  that  if  the  street  was  not  a  part  of  a  county  rood,  that  the 
duty  to  keep  the  same  in  repair  would  unquestionably  rest  primarily 
upon  the  two  townships. 

I  have  made  a  cai-eful  examination  of  this  question  and  on  the  as- 
sumption of  facts  al>ove  slated,  would  advise  as  follows: 

Section  1ft  of  Phapter  2  of  the  Highway  taw  provides  in  part  as 
follows: 

".\ll  highways  in  any  incorporated  village  which  were  estab- 
lished or  laid  out  by  the  township  before  the  incorporation  of 
such  village,  and  now  in  use  as  a  street  or  highway,  shall  be 
treated  the  same  as  other  highways  in  the  township  and  shall  share 
in  said  highway  improvement  fund,  and  shall  be  exptmded  under 
the  direction  of  the  highway  commiBsioner  and  the  town  boards." 

Section  1  of  this  chapter  provides: 

The  highways  in  every  organized  township  in  this  state  shall 
be  laid  out.  improved  and  maintained  by  two  money  taxes,  one 
tax  shall  be  known  as  the  road  repair  tax,  nnd  sh^ll  be  assemed 
on  all  property  in  the  tninixhip  mitsidc  of  the  limits  of  incor- 
porateti  Hllafjen  •••••■  the  other  fax  shall  be  known  as  the 
highway  improvement  tax  and  shall  be  assessed  on  all  taxable 
property  in  the  tn^vnship  iucludhi/f  that  inthhi  the  liiniXfi  of  in- 
corporotetl  rillapen."  etc.  mz^doyCjOOQlc 
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It  would  tbt)B  Beem  that  the  highway  improvnuent  tax  uhich  Ib  ma^e 
ap&n  both  the  township  and  the  village,  is  to  be  expended  on  any  town- 
ship highway  whether  the  same  is  in  part  a  village  street  or  a  township 
road  outside  of  the  village;  but  the  repair  tax,  not  being  spread  in  the 
village,  cannot  be  used  therein  but  can  only  be  expraided  in  the  highway 
diBtrict  where  the  same  is  collected.  This  is  made  clear  by  Bectioo  9 
of  said  chapter,  as  follows:  . 

"The  road  repair  tax  shall  be  expended  or  worked  in  the  road 
district  where  asseesed." 

The  distinction  between  highway  improvements  and  highwiay  repair 
may  be  made  by  reference  to  section  IB  of  said  chapter,  which  provides 
in  part  as  follows : 

"All  work  hereafter  done  upon  roads  and  bridges  except  such 
woi^  as  may  he  required  for  repairs,  shall  have  in  view  the  per- 
manent improvement  of  such  roads  and  bridges." 

This  section  also  prescribes  the  procedure  to  be  followed  where  such 
permanent  improvements  are  made,  and  it  is  my  opinion  that  the  pro- 
visions of  section  15  are  mandatory.  In  connection  with  this,  your 
attention  is  challenged  to  section  2775,  Cwnpiled  Laws  as  amended  in 
Act  223  of  the  Public  Acts  of  1889,  the  act  relating  to  villages,  which 
provides  in  part  as  follows: 

"The  council  shall  have  supervision  and  control  of  all  public 
highways,  etc.  •  •  •  •  •  within  the  village,  and  shall  have  like 
authority  over  the  same  as  is  given  by  the  general  laws  of  the 
state." 

Also  to  section  2785,  Compiled  I^aws,  whi^h  provides  in  part  as  follows : 

"The  council  shall  have  authority  •  •  •  •  "  and  otherwise  im- 
prove and  repair  the  highways,  streets.  lanes,  avennes  and  alleys 
of  the  village." 

Reading  the  statutes  relating  to  highways  in  general,  with  the  statutes 
relating  to  the  powers  of  the  village  council,  it  seems  clear  to  me  that 
the  duty  of  repairing  any  street  within  a  tillage  which  is  a  part  of 
the  township  road,  is  imposed  upon  the  village  itself  and  not  u]M)n  the 
township.  This  of  course  in  the  absence  of  any  other  statute  which  might 
"be  controlling  upon  the  subject,  to  which  my  attention  has  not  been  di- 
rected, if  such  exists. 

As  to  who  would  be  liable  in  damages  for  the  occurrence  of  injuries 
to  any  person  due  to  the  defective  condition  of  such  a  highway  lying 
within  the  village,  I  call  your  attention  to  section  .'^441  of  the  Compiled 
Taws  of  1897,  which  reads  as  follows: 

"That  any  person  or  persons  sustaining  bodily  injur>'  upon 
any  of  the  public  highways  or  streets  in  this  state,  by  reason  of 
neglect  to  keep  such  public  highways  or  streets,  and  all  bridges, 
sidewalks.  croBs-wnlks  and  culverts  on  the  same  in  reasonable 
repair,  and  in  condition  reasonably  safe  and  fit  for  travel  bji  the 
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township,  village,  cit,v  or  cupo ration  wliose  coriKtrate  authority 
extends  over  such  publi'  hiffhway,  street,  bridge,  sidewalk,  cross- 
walk or  culvert,  and  whose  duty  it  is  to  keep  the  same  in  reason- 
able repair,  such  township,  village,  city  or  corporation  shall  be 
liable  to  and  shall  pay  to  the  person  or  persons  so  injured  or  dis- 
abled just  damages,  to  be  recovered  in  an  action  of  trespass  on 
-  the  case  before  any  covjrt  of  competent  jurisdiction." 

Under  this  section,  it  is  my  opinion  that  the  village  would  be  liable  in 
case  the  village  authorities  fail^  to  keep  the  street  in  "reasonable  repair 
and  in  condition  reasonably  safe  and  fit  for  travel." 

Tou  also  ask  who  is  required  to  keep  the  street  free  from  snow,  etc, 
I  am  of  the  opinion  that  this  is  a  duty  that  falls  upon  the  village. 
Verv  reapectfnllv, 

GRANT  FELLOWS. 
P-g-o.  Attorney  General. 

STATE  INSTITUTIONS.     Age  of  admission  to,  of  various. 

January  7th,  1913. 

Hon.  Woodbridge  N.  Ferris,  Governor,  Capitol,  Lansing,  Michigan: 

Dear  Sir — In  respraise  to  your  request  for  information  relative  to 
the  age  of  admission  to  certain  State  institutions,  I  submit  the  follow- 
ing: 

THE    INT)USTBIAL    SCHOOL    FOR    BOTS. 

Section  2197  of  the  Compiled  TjOvt^  of  ISO",  as  amended  by  Act  266 
of  the  Public  Acts  of  1!)05,  provides  in  part  as  follows: 

"Kvei-y  male  person  under  the  age  of  sixteen  years  and  over 
the  age  of  ten  years,  who  shall  be  convicted  before  any  court  or 
magistrate  of  competent  jurisdiction,  for  any  offense  punishable 
by  law,  by  fine  or  Imprisonment,  or  lioth,  and  who  in  the  oninion 
of  the  court  or  magistrate  would  he  a  fit  subject  for  commitment 
to  the  industrial  school  for  boys,  may  be  sentenced  by  such  court 
or  magistrate  to  the  industrial  school  for  lH»ys  until  he  shall  reach 
the  age  of  seventeen  years,  or  until  discharged  by  law,  and  such 
court  or  magistrate  shall  certify  to  the  Superintendent  of  said 
industrial  school  for  boys  the  age  of  all  persons  committed,  em- 
bracing all  important  facts  connected  thei-ewith:  Provided.  That 
no  person  under  the  age  of  twelve  yeare  shall  be  sentenced  to  the 
indu.itrial  school  for  I>oys  as  a  juvenile  disorderly  (lerson,  or  as 
a  truant  and  disorderly  person: " 

THE    INFIlISTIllAr,    SCHOOL    FOR    (IIBLS, 

Section  2210  of  the  Compiled  T^aws  of  I8fl7  provides  in  part  as  follows : 

" every  girl  over  the  age  of  ten  years  and  under  the  age 

of  seventeen  years,  who  shall  be  convicted  before  an.v  court  of 
magistrate  of  competent  jurisdiction,  of  being  a  disorderly  person, 
or  of  any  offense  not  punishable  hy  imprisonment  for  Itfe;  shall,! 
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except  in  caBee  deemed  iocorrigible,  be  seutenced  to  said  industrial 
home  until  she  shall  reach  the  age  of  twenty-one  years,  if  such 
court  or  magistrate  shall  deem  the  girl  so  convicted  a  fit  subject 
to  be  committed  to  said  industrial  home.   " 

THE  STATE  PUBLIC    SCHOOL. 

Act  No.  143  of  the  Public  Acts  of  1903,  Section  3,  provides  in  part 
as  follows : 

"Whenever  the  superintendents  of  the  poor  of  any  county  shall 
find  in  their  counties  any  child  who,  in  their  opinion,  is  dependent 
on  the  public  for  support,  is  sound  in  mind  and  body,  has  no 
chronic  or  contagions  disease  and  no  parents  against  whom  its 
.support  can  be  enforced  by  law,  and  who  is  over  one  and  under 
twelve  years  of  age,  they  shall  file  a  petition  in  the  probate  court 
of  their  county,  signed  by  at  least  two  of  their  number,  wherein 
they  shall  state  that,  in  tlieir  opinion,  the  child  named  is  de- 
pendent on  the  public  for  support,  is  between  one  and  twelve 
years  of  age,  is  sound  in  mjnd  and  body,  has  no  chronic  or  con- 
tagious disease,  and  has  no  parents  against  whom  its  support  can 
be  enforced  as  provided  by  law.  They  shall,  in  said  petition, 
give  the  names,  residence  and  occupation  of  the  parents,  so  far 
as  they  are  able,  stating  whether  either  or  both  is  dead,  or  has 
abandoned  the  child;  requesting  therein  an  examination  and  de- " 
termination  by  said  court  as  to  such  alleged  dependence,  nnd 
that  should  the  child  be  found  dependent  on  the  public,  by  said 
court,  that  an  order  be  entered  by  said  court  sending  said  child 
to  the  State  Public  School " 

Section  7  of  the  same  Act,  as  amended  by  Act  301  of  the  Public  Acts 
of  1907,  provides  in  part  as  follows: 

" This  act  shall,  in  all  respects,  apply  to  children  of  such 

age,  under  one  year  and  between  the  ages  of  twelve  and  fourteen 
years  as  said  board  may  elect :  Provided,  That  in  the  case  of 
those  under  one  year  of  age  nnd  between  the  ages  of  t«'elve  and 
fourteen  years  they  shall  be  received  into  said  school  when  there 
is  room  for  them  and  provision  has  been  made  for  their  support 
and  education  while  therein,  under  such  regulations  as  the  said 
board  may  establish,  which  shall  include  the  provision  that  the 
superintendent  of  said  school,  being  so  authorized  by  said  board, 
shall  endorse  on  the  petition  his  certificate  stating  that  there  is 
room  in  the  institution  for  the  admission  of  the  child,  and  that 
provision  has  been  made  for  its  support  and  education  while 
therein " 

THE    MICHIOAN    HOME    FOR    THE    FEKBLE-MINDED    ANO    EPILEmC. 

Section  204.5  of  the  Compiled  Tjaws  of  18i)7  provides  as  follows: 

"All  feeble-minded  and  epileptic  {>ersons,  above  the  age  of  six 
years,  who  are  legal  residents  of  the  State  of  Michigan,  may,  in 
the  discretion  of  the  board,  be  admitted  to  said  home  without 
charge  for  tuition,  boarding,  washing,  medicine  or  medical   at- 
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tendance.  But  where  the  parents  or  guardians  of  any  person 
or  persons  who  may  be  admitted  are  able  to  contribute  to  their 
support,  in  whole  or  in  part,  they  may  be  required  to  do  so  nnder 
nniform  rules  to  be  established  by  the  said  board  of  control.  In 
the  selection  of  inmates  preference  shall  be  given  to  indigent  or 
pauper  orphan  children,  and  when  this  class  is  provided  for,  such 
others  may  be  admitted  for  whom  application  may  be  made  when- 
ever suitable  accommodations  have  been  provided;  and  when  these 
classes  are  provided  for,  other  feebl&minded  and  epileptic  persons 
may  be  received  into  said  institution  as  the  board  of  control  may 
by  their  rules  and  regulations  approve  and  direct." 

The  various  acts  with  the  amendments  thereto,  above  quoted,  are  now 
in  force  and  are  those  gov«*ning  admission  to  the  c^ain  State  in- 
stitutions regarding  which  yon  inquire. 

Trusting  that  the  above  sufficiently  answiers  your  request,  I  am, 
Very  respectfully  yours, 

GRANT  FELLOWS, 
Cr-m-o.  Attorney  General. 


CIRCUIT  JUDGES'  COMPENSATION.  Circuit  judges  shall  receive 
a  salary  payable  monthly  and  in  addition  to  salary  paid  from  State 

•  treasury  each  circuit  judge  may  receive  from  county  in  which  he 
holds  court  additional  salary  determined'  by  Board  of  Supervisors 
of  the  county, 

Lansing,  Mich.,  Jan.  7th,  1913. 

George  J.  Burke.  Prosecuting  Attorney,  Ann  Arbor,  Mich.: 

Dear  Mr.  Burke — Tonre  of  the  6th  is  before  me.  In  this  you  state 
that  "Judge  Kinne  of  this  Circuit  entered  upon  a  new  term  as  Circuit 
Judge  January  1st.  1912.  At  the  October  session  of  the  Board  of  Super- 
visors 1911  (he  Board  fixed  his  salary,  so  far  as  the  County  is  con- 
cerned, at  |I2500.00."  You  also  state  "the  salary  of  this  officer  was  fixed 
at  the  October  session,  1911.  for  the  term  commencing  January  1st, 
1912.    Can  it  be  decreased  at  a  subsequent  meeting  of  the  Board?" 

The  present  Constitution  (Section  12  of  Article  7)  provides;  "Each  of 
the  judges  of  the  Circuit  Court  shall  receive  a  salary  payable  monthly. 
In  addition  to  the  salary  paid  from  the  State  Ti-easurer  each  Circuit 
Judge  may  receive  from  any  County  in  which  he  r^rulsrly  holds  court 
such  additional  salary  as  may  be  determined  from  time  to  time  by  the 
Board  of  Supervisors  of  the  County.  In  any  County  where  such  addi- 
tional salary  is  granted  it  shall  be  paid  at  the  same  rate  to  all  Circuit 
Judges  regularly  holding  court  therein." 

The  Constitution  of  1850,  as  amended  at  different  times,  permitted  the 
Board  of  Supervisors  of  the  Upper  Peninsula,  and  of  other  Counties 
to  pay  the  Circuit  Judges  an  additional  salary.  The  language  being 
found  in  Section  6.  of  Article  6  of  the  Constitution  of  1850  as  follows : 
"The  Board  of  Supervisors  of  each  County  in  the  Upper  Peninsula  is 
hereby  authorized  and  empowered  to  give  and  pay  to  the  Circuit 
Judge  of  the  judicial  Circuit  to  which  such  County  is  attached  such 
additional  salary  or  compensation  as  may  from  time  to  time  he  fixed  ^ 
and  determined   by  such  Board  of  Supervisors."  .VnOOylC 
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It  ehould  be  said  iu  passing  that  SectioD  20  of  tbe  schedule  attached 
to  the  ConBtitution  of  1850  provided  "and  it  shall  not  be  lawful  here- 
after for  the  L^islature  to  increase  or  diminish  the  compensation  of 
any  officer  during  the  term  for  which  he  is  elected  or  appointed."  But 
this  schedule  was  held  in 

Douvlelle  vs.  Manistee  SuperviEwrs,  10  Mich.  585 
to  have  beai  intended  to  provide  for  temporai7,  and  not  for  future 
and  permanent  purposes.    Under  tlie  old  Constitntion,  in  the  case  of 

Adsit  va  Smith,  129  Mich.  4 ; 
The  Supreme  Court  had  under  consideration  the  question  as  to  whether 
the  Board  of  Supervisors  could  decrease  the  allowance  to  the  Circuit 
Judge,  and  it  was  held  by  the  Court  that  under  the  Constitution  then 
in  force  such  reduction  could  be  made.  In  the  Constitution  of  1908 
(Section  3,  Article  16)  the  following  provision  is  found:  "Neither  the 
legislature  or  any  municipal  authority  shall  grant  or  authorize  extra 
compensation  to  any  public  oflBcer,  agent,  employe  or  contractor  after 
the  service  has  been  rendered  or  the  contract  entered  into.  Salaries 
of  public  officers,  excepting  Circuit  Judge,  shall  not  be  increased,  nor 
shall  the  salary  of  any  public  officer  be  decreased  after  election  or 
appointment." 

You  will  find  a  discussion  by  the  members  of  the  Constitutional  Con- 
vention of  this  proposition  in  Volume  I  of  the  Debates  of  the  Con- 
stitutional Convention  on  pages  449  and  450.  You  wall  further  find  that 
the  language  here  involved  was  introduced  as  a  substitute  by  Mr.  Flan- 
nigan.  (See  pages  468-469).  Mr.  Flasnigan  stated:  "Mr,  President, 
satisfactorj"  reasons  why  the  Board  of  Supervisors  should  be  permitted 
to  increase  the  salary  of  a  Circuit  Judge  during  his  term  of  office  were 
given  to  the  Convention  yesterday.  I  got  into  the  discussion  of  this 
matter  on  the  question  of  the  authority  of  the  Board  of  Supen-isors  to 
decrease  the  salary  of  a  Circuit  Judge  during  his  term  of  office.  I  am 
satisfied  they  should  not  have  that  authority."  You  will  see  that  after 
this  discussion  the  language  here  involved  was  adopted  by  the  Conven- 
tion, and  we  therefore  have  an  interpretation  put  upon  it  by  the  Con- 
vention which  framed  the  Constitution.  In  addition  to  the  interpre- 
tation placed  upon  this  Section  by  the  Constitutional  Convention,  I  think 
the  language  is  clear  and  unequivocal  "nor  shall  the  salary  of  any 
public  officer  be  decreased  after  their  election  or  appointment." 

I  am  of  the  opinion  that  the  Board  of  Supervisors  of  Washtenaw 
County  having  fixed  the  additional  salary  to  be  paid  by  the  County  at 
the  sum  of  f  2500,00  prior  to  the  beginning  of  the  term  of  Judge  Kinne 
that  the  same  cannot  be  reduced  during  his  term. 

Verv  resi>eotfullv, 

GRANT  FETXOWS. 

F-pi-o.  Attorney  General. 
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BANKS.     Articles  of  association  of  bank  organized  in  1871. 

January  8,  1913. 

Hon.    Albert   E.   Manning,   Depnty   Commissioner  of  Banking   Depart- 
ment, Ijansing,  Micliigan. 

Dear  Sir — I  am  in  receipt  of  yonr  communication  of  December  30th 
enctoeing  copy  of  letter  received  by  your  department  from  Mr.  William 
V,  Moore  of  Detroit  relative  to  amending  the  articles  of  aBsociation 
of  a  certain  state  bank  organized  in  the  year  1871  under  what  is  known 
as  the  old  banking  law.  and  asking  for  an  opinion  from  tins  department 
with  reference  to  the  same. 

Mr.  Moore's  letter  states  that  in  the  original  articles  filed  by  the 
WajTie  County  Savings  Bank  in  1871.  the  first  directors  were  named 
and  their  number  was  fixed  by  article  7;  that  subsequently  by  amended 
articles  filed  Febmarj'  12,  1S85,  the  number  of  directors  was  fixed  at  9; 
and  later,  after  a  certificate  had  been  filed  under  the  new  banking  law 
bringing  the  bank  within  its  provisions,  t!ie  number  of  directors  was 
fixed  at  11  by  a  resolution  of  the  stockholders  adopted  January  11,  1900. 
It  is  now  projK)8ed  to  amend  the  articles  of  association  hy  providing 
that  the  board  of  directors  shall  be  elected  at  the  regular  annual  meet- 
ing in  Januarj'  of  each  year,  that  the  number  of  directors  to  be  elected 
shall  be  regulated  by  a  bylaw  prescribed  by  the  board  of  directors,  and 
that  Bucb  by-law  may  provide  for  the  filling  of  any  vacancy  on  said 
board  arising  through  a  failure  to  elect  at  the  r^ular  annual  meeting, 
or  through  the  death,  resignation  or  incapacity  of  any  director  duly 
elected.  You  wish  to  know  whether  or  not  such  an  amendment  will  be 
l^al. 

Section  4  of  the  old  banking  law  (Section  2185  of  the  Laws  of  1871) 
under  which  the  Wayne  County  Savings  Bank  was  organized,  provides 
for  a  board  of  directors  of  not  more  than  nine  members.  The  present 
banking  law  under  which  that  bank  is  now  operating  by  virtue  of  having 
filed  the  certificate  required  by  section  fiO  thei-eof  (Section  614!),  Com- 
piled Laws  of  18.<)7)  does  not  limit  the  number  of  ilirecfors.  Section  4 
of  the  law  (Section  6093.  Compiled  Tjiws  18117)  pi-ovides  in  part  that 
a  bank,  upon  filing  its  articles,  shall  be  a  body  corporate,  and  as  such 
shall  have  power: 


"Fifth,  To  elect  or  appoint  directors  "  "  •  •  •," 
"Sixth.  To  prescribe  by  its  board  of  directors,  by-laws  not  in- 
consistent with  law,  regulating  the  manner  in  which  its  stock 
shall  be  transferred,  its  directors  and  officers  elected  or  appointed, 
its  stockholders  convened  for  special  meetings,  its  property  trans- 
ferred, its  general  business  conducted  and  the  privileges  granted 
to  it  by  law  exercised  and  enjoyed." 

Section  12  of  the  present  law  (Section  6101.  Compiled  Laws  of  1897 
as  amended)  provides  in  part  that  "the  affairs  of  each  bank  shall  be 
managed  by  a  board  of  not  less  than  five  directors  who  shall  be  elected 
by  the  stockholders." 

As  the  certificate  filed  by  the  Wayne  County  Savings  Bank  nnder 
Bection  60  (since  repealed)  of  the  present  banking  law  brought  it  withml,. 
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its  proviHious,  it  is  now  governed  by  the  provisions  above  set  forth 
with  reference  to  the  number  and  manner  of  election  of  its  directors. 
Under  these  provieions  there  are  no  limitatione  as  to  the  number  of  di- 
rectors, except  that  there  cannot  be  lees  than  five.  The  directors  mnat, 
hoiwever,  be  elected  at  the  annual  meeting  of  the  stockholders  in  Janu- 
ary, and  if  "for  any  cause  an  election  is  not  had  at  that  meeting  it  may 
be  had  at  a  subsequent  meeting  called  for  that  purpose."  Vacancies 
ia  the  Board  of  IMrwtors  shall  be  filled  by  the  Board,  but  I  am  of  the 
opinion  that  this  doeR  not  mean  such  vacaacies  as  are  created  by  fail- 
ure of  the  stockholders  to  elect  at  an  annual  meeting. 

The  proposed  amendment  to  the  original  articles  of  the  Wayne 
County  Savings  Bank,  above  inferred  to.  provides  for  the  election  of  a 
Board  of  Dii-pctors  at  the  regular  annual  meeting  in  January,  provides 
that  the  number  of  directors  to  be  elected  shall  be  regulated  by  a  by-law 
prescribed  by  the  Board  of  Directors,  and  provides  further  that  said 
by-law  may  provide  for  the  filling  of  any  vacancy  on  the  Boai-d  arising 
through  a  faihire  to  elect  at  the  regular  annual  meeting,  or  through  the 
death,  resignation  or  incapacity  of  any  director  duly  elected.  None  of 
these  provisions,  except  the  one  relating  to  the  filling  of  a  vacancy  on 
the  Board  caused  by  failure  to  elect  at  au  annual  meeting,  is  incon- 
pistent  with  the  provisions  of  the  present  banking  law,  and  it  would 
therefore  be  entirely  proper  and  legal  to  incorporate  them  into  the 
original  articles  by  the  proposed  amendment.  1  am  of  the  opinion, 
however,  that  the  provision  relative  to  the  filling  of  a  vacancy  on  the 
Board  caused  by  failure  to  elect  at  the  annual  meeting  is  incoufistent 
with  the  terms  of  section  21  of  the  present  banking  law  above  set  forth, 
and  such  provisions  would  therefore  he  illegal.  As  herein  before 
stated,  a  vacancy  caused  by  the  failure  to  elect  at  an  annual  meeting 
is  not  such  a  vacancy  as  can  be  tilled  by  the  Board  of  Directors  itself. 

It  may  be  suggested  that  the  provisions  which  can  be  incoriK)rated 
into  the  articles  of  association  of  the  Wayne  f'ounty  Savings  Bank  by 
amendment,  and  which  are  not  already  a  part  of  its  charter  because 
contained  in  the  banking  law,  can  be  made  just  as  legal  and  efficacious 
by  a  bylaw  adopted  by  the  Board  of  Directors  under  subdivision  6  of 
section  4  of  the  banking  law,  wbich  gives  the  Board  of  Directors  power 
to  make  by-laws,  not  inconsistent  with  law,  regulating  the  manner  of 
election  or  appointment  of  its  directors  and  officers. 

Yen-  respectful  tv, 

(JRAST  PELI/>WS. 

W-go.  Attorney  fleneral. 


SHERIFF,    Fixing  permanent  salarj-  thereof. 

January   8,   1!>13. 
Mr.  James  Grubb,  Supervisor.  Howell,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  Januarv'  7th  asking  for 
an  opinion  from  this  department  as  to  the  authority  of  the  Board  of 
Supervisors  to  place  the  present  sheriff  ujxm  a  salary  basis.  You  state 
that  the  pre8«it  sheriff  assumed  the  duties  of  his  office  on  the  1st  in- 
stant and  that  it  is  desired  to  make  his  compensation  a  fixed  salary  in- 
stead of  permitting  him  to  retain  the  fees  now  collected  by  his  pfflce 
as  his  compensation.  .  j  ■,  VA'l'^r 
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In  reply  thereto  would  say  that  in  my  opinion  the  compensation  of 
your  sheriff  cannot  be  changed  from  a  fee  hasis  to  a  salary  ba^is  during 
his  term  of  office.  Your  attention  is  called  to  section  3,  article  16  of 
the  eonetitution  of  1908,  which  provides  in  part  that  salaries  of  public 
ofQcers,  except  circuit  judges,  shall  not  be  increased,  nor  shall  the  salary 
of  any  public  officer  be  decreased  after  election  or  appointment.  In  my 
opinion,  this  clause  is  applicable  to  the  compenaation  paid  to  a  fheriff 
in  the  way  of  fees,  and  such  fees  cannot  be  changed  during  his  term  of 
office  by  placing  him  u[K>n  a  salary  basis. 

Very  respectfully, 

GR.\NT  FELLOWS, 

W-g-o.  Attorney  General, 


SPECIAL  ELECTIONS.  A  special  election  to  fill  the  vacancy  in  the 
office  of  sheriff  may  be  called  by  the  Board  of  Supen'isors.  The  April 
election  is  not  to  "be  considered  a  general  election  for  the  purpose  of 
ailing  this  office. 

January  8th,  1913. 

Mr.  Chas.  De  Land,  Attorney  at  Law,  Jackson,  Michigan : 

Dear  Sir — I  have  received  your  letter  of  the  7th  instant  asking  for 
my  opinion  as  to  whether  or  not  your  Hoard  of  Supen-isors  must  call 
a  special  election  to  fill  the  office  of  sheriff  or  whether  the  election  will 
come  under  the  General  April  Election  T^aw. 

The  following  provisions  of  the  statute  api)ear  to  govern  tiie  case; 

(3oOG)  Sec.  2.  (Compiled  Tjiws)  "Special  elections  may  be  held  in 
the  following  casew  and  for  the  election  of  the  following  officei's,  via.: 

3.  When  the  i-ight  of  office  of  a  peison  elected  to  any  of  the  afore- 
«aid  district  or  county  offices  shall  cease  before  the  commencement  of 
the  term  of  service  for  which  he  shall  have  been  elected;"' 

(35i)9)  Sec.  5.  "Special  elections  for  the  choice  of  the  county  officers 
named  in  section  one  of  this  act  shall,  except  in  caseR  in  which  a  s[)e4-ia] 
election  is  to  be  ordered,  hy  the  governor,  be  ordei-ed  by  the  board  of 
supervisore." 

It  is  my  opinion  that  under  the  holding  of  the  Supreme  Court  in  the 
case  of  People  vs.  Palmer,  91  Mich.  28;i,  the  April  election  is  not  to 
be  considered  a  general  election  so  far  as  filling  the  office  of  Sheriff 
is  concerned  and  tliat  only  the  genenil  November  election  can  be  so 
considered. 

However  the  date  of  holding  the  special  election  is  discretionary  with 
the  Board  of  Supervisors  and  hence  they  may.  if  they  so  desire  call  the 
special  election  for  the  same  dav  on  which  the  April  election  is  to  be 
held. 

I  respectfully  call  your  attention  to  the  case  of  People  vs.  Lord,  9 
Mich.  226,  in  which  this  method  of  procedure  was  followed. 

It  is  my  opinion,  therefore.  thiU  if  the  Board  of  Swpenisoi-s  desire 
to  iiave  an  election  held  for  the  office  of  sheriff  at  the  April  election, 
that  it  must  call  a  sjietial  election  for  that  date, 

Eeapectfullv  yours, 
'       GRANT  FELLOWS, 

Ca-mo.  Attorney  General. 
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INCOMPATIBILITY  OF  OFFiri:.  JUSTICE  OF  THE  PEACE  AND 
TOWNSHIP  TREAHUBER,  Rule  in  the  case  of  an  acceptance  of  a 
second  and  incompatible  oflBce. 

January  lOtb,  1913. 

Mr.  O.  Palmer,  Attorney  at  Law,  Grayling,  Micb. : 

Dear  Sir — I  have  your  commtinication  of  January  6th  relative  to  the 
right  of  a  person  to  hold  the  office  of  Justice  of  Peace  and  Township 
,  Treasurer  at  the  same  time. 

In  reply  thereto  I  am  encloBing  herewith  a  copy  of  an  opinion 
rendered  to  Prank  G.  Walton,  December  30th,  1912,  which  I  asflume  is 
the  one  to  which  yon  refer, 

I  feel  that  it  is  not  necessary  to  enter  into  a  discussion  in  r^ard  to 
the  method  that  should  be  employed'  in  order  to  bave  a  ^■acancy  de- 
clared in  the  first  oflSce.  You,  of  course,  are  familiar  with  the  general 
rule  that  the  acceptance  of  a  second  and  incompatible  office  vacates  the 
first. 

I  am  inclined  to  believe  that  you  ought  to  act  upon  the  theory  that 
the  first  office  is  vacated  and  thus  avoid  the  necessity  for  having  the 
proprietj-  of  a  particularly  important  action  questioned. 
Respectfully  yours, 

GRANT  FELLOWS, 

L-m-o.  Attorney  General. 


VETERINARY  SURGEON.  Where  it  appears  that  the  Jaw  relative  to 
veterinarj-  surgeons  is  being  violated  it  is  the  duty  of  the  Prosecuting 
Attorney  to  prosecute, 

January  10th,  1913. 

Mr.  J.  H.  Arnold,  Prosecuting  Attorney,  Three  Bivere,  Michigan : 

Dear  Sir — I  have  your  communication  of  January  6th  relative  to  the 
prosecution  of  a  person  charged  with  violating  the  veterinary  surgeon 
law. 

I  cannot  draw  any  inference  from  your  letter  other  than  that  while 
the  person  in  question  does  not  expressly  hold  himself  out  as  engaging, 
or  attempting  to  engage,  in  the  practice  of  veterinary  medicine  or 
surgery  but  nevertheless  engages  in  such  practice,  although  the  person 
hiring  him  may  know  at  the  time  that  he  is  not  a  licensed  veterinarj-. 

I  assume  you  are  familiar  with  the  provisions  of  Act  244  of  the  Public 
Acts  of  1907  as  amended  by  Act  143  of  the  Public  Acts  of  1909. 

If  my  understanding  of  the  matter  is  correct.  I  am  of  the  opinion  that 
the  person  in  question  is  violating  the  law  and  should  be  prosecuted.  If 
his  acts  are  continuous  in  this  regard,  it  would  constitute  a  flagrant  vio- 
lation. I  do  not  care  to  be  understood  as  desiring  or  attempting  to 
direct  your  official  action  but  unless  you  are  convinced  that  a  con- 
_  viction  cannot  be  secured  in  view  of  your  letter,  I  feel  that  the  i>erson 
should  be  prosecuted. 

RespectfuHv  vours, 

GRANT  FELIX>WS, 

L-m-o.  Attorney-  General. 

DignzoJo:,\.H)0^1C 
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INDETERMINATE  SENTENCE  LAW.    Inmate  confined  iq  Marquette 
Prison,  whether  entitled  to  "good  time."' 

January  14,  1913. 

Hon.  JaineN  Rnssell,  Warden,  Marqnette  Prison.  Marquelte,  Michigan: 

I>ear  Sir— We  are  in  receipt  of  a  communication  from  Nels  Ericson, 
an  inmate  of  your  institntion,  asking  this  department  for  an  opinion 
Vith  reference  to  certain  le^nl  questions  involved  in  his  commitment 
and  detention.  We  have  thought  it  best  to  give  him  the  information  he 
asks  by  writing  you.  and  by  sending  .him  a  copy  of  this  tetter. 

Mr.  Ericson  states  that  he  was  convicted  at  the  October  term.  l!)l)3.  of 
the  circuit  court  for  the  County  of  Dickinson  for  the  crime  of  murder 
in  the  second  degree;  that  the  information  charged  the  crime  to  have 
been  committed  May  28th,  1902;  and  that  he  was  sentenced  on  October 
23rd,  1903,  under  the  provisions  of  the  Indeterminate  Sentence  Law  of 
1903  (Act  No.  13«.  Public  Ads  of  1903)  to  a  term  of  not  less  than 
twenty-five  nor  more  than  thirty  yairs.  Mr.  Kncson  now  wishes  to  be 
advised  as  to  the  legality  of  the  sentence  imposed  upon  him.  as  to 
whether  or  not  he  is  entitled  to  "good  time"  on  his  sentence  under  the 
Good  Time  Law.  and  as  to  whether  or  not  he  is  entitled  to  parole  under 
the  pi-esent  Indeterminate  Sentence  Law. 

The  crime  for  wiiicb  Mr.  Ericson  stands  convicted  was  committed 
befoi-e  the  Indetenninate  Sentence  I-aw  of  1903  went  into  effect,  and 
that  law  not  being  retroactive,  sentence  could  not  be  imposed  u[>on  him 
under  its  provisions.  It  appears,  however,  fi-om  his  statement  that 
the  court  did  impose  upon  him  a  sentence  of  not  le«s  than  twenty-five 
nor  more  than  thirty  yeirs,  presumably  under  the  provisions  of  the 
Indeterminate  Sentence  Law.  This  sentence,  while  it  was  impniperly 
imposed  under  the  Indeterminate  Sentence  T-ow  should  and  could  have 
been  imposed  upon  Mr.  Ericson  under  the  statute  governing  his  par- 
ticular crime  and  in  existence  at  the  time  of  its  commission.  Under 
the  decision  of  the  Supreme  Court  of  this  state  in  the  cases  of  lo  re 
Ijambi-echt  137  Mich.  450,  and  I'eople  v.  Cummings  88  Mich.  249,  the 
sentence  imposed  upon  Mr.  Ericson  by  the  court  is  a  valid  and  legal 
sentence  for  the  term  of  twenty-five  years,  the  minimum  fixed  by  the 
court. 

From  this  term  of  twenty-five  years,  Mr.  Ericson  is  entitled  to  de- 
duction for  good  time  under  the  ()ood  Time  Law  (Section  2112,  Com- 
piled Laws  1897)  which  good  time,  if  he  loses  none  for  infraction  of 
rules,  would  amount  to  five  years,  ten  months  and  six  days  after  he 
has  been  imprisoned  for  nineteen  years  and  two  months,  or  enough  to 
complete  his  term  of  imprisonment. 

It  is  my  opinion  that  Mr.  Ericson  is  not  eligible  to  parole  under  the 
present  Indeterminate  Sentence  I^aw.  there  being  no  minimum  term  in 
his  sentence  at  the  expiration  of  which  he  could  apply  for  a  parole  under 
the  statute. 

Very  respectfully, 

GHANT  FELLOWS, 

W-g-0.  Attorney  General. 
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SPECIFIC  TAXES.  There  in  no  conRtitutional  objection  to  prevent 
the  impoeinfi  r>f  a  Bpecific  tax  upon  automobilea  and  relieving  the  same 
from  taxation  under  the  general  law. 

EQUALIZATION'  OF  TAX  ROLLS.  Inaftuiuch  as  the  State  Ijegisia- 
ture  has  full  power  to  provide  for  a  system  for  the  levying  and  col- 
lecting of  taxes,  it  would  be  competent  for  that  body  to  place  the 
equalization  jiower  in  the  hands  of  any  official  or  board  created  by 
it.  Such  official  or  board,  however,  must  be  so  chosen  or  constituted 
as  to  be  repres«itative  of  the  county  for  which  he  or  it  is  to  act, 

January  14,  1913. 
Mr.  H.  Clay  McNitt,  I^ansing,  Michigan: 

Dear  Sir — You  recently  submitted  to  this  office  two  inquiries  and 
have  asked  for  an  opinion  thereon.  Your  question  with  the  ruling  of 
this  department  on  each  are  as  follows: 

Ist.  Can  automobiles  be  taxed  specifically  and  relieved  from  taxa- 
tion under  the  general  law? 

Upon  this  proposition,  section  14  of  Article  X  of  the  Constitution  of 
1908  is  as  follows : 

"The  legislature  may  by  law-  impose  specific  taxes,  which  shall 
be  uniform  upon  the  classes  upon  which  they  operate." 

The  language  of  this  section  doea  not  change  the  constitution  of  1850, 
under  which  specific  taxes  were  upheld,  neither  is  there  any  provision 
that  would  prevent  such  a  specific  tax  being  exclusive  of  any  other  form 
of  tax  that  might  be  levied.  The  case  of  LeHoy  v.  East  Saginaw  City 
Railway  Company,  18  Mich.  233.  is  an  illustration  of  one  instance  in 
which  a  specific  tax  was  imposed  and  was  expressly  declared  to  be  "in 
lieu  of  all  other  taaes,"  It  was  held  in  that  case  that  the  property 
of  the  railroad  company  was  exempt  under  the  general  taxation  law, 
hence  it  follows  under  the  provision  of  the  constitution  of  1908,  and 
the  authorities  cited  that  there  is  no  constitutional  objection  in  the  way 
of  imposing  a  specific  tax  upon  automobiles  and  relieving  them  from 
taxation  under  the  general  law. 

2nd.  Is  it  within  the  law  making  power  to  designate  some  one  man 
io  each  county  by  election  or  appointment  whose  duty  it  shall  be  to 
equalize  the  several  tax  rolls  instead  of  having  that  work  done  by  the 
Board  of  Supervisors  as  at  present? 

The  power  and  authority  of  the  Board  of  Super\i9orfi  to  act  as  an 
equalizing  board  in  their  respective  counties  de]>ends  upon  l^islative 
enactment,  and  not  upon  the  constitution  itself.  Section  3857  of  the 
Compiled  Ijaws  of  1897,  confers  this  power.  Under  the  holding  of 
the  Supreme  Court  of  this  State  in  the  cases  of  Tax  Commissioners  v. 
Board  of  Assessors.  124  Michigan,  491,  and  Zimmer  v.  Board  of  Super- 
visors, 159  Mich.  222,  the  state  legislature  has  the  full  power  to  provide 
for  a  system  for  the  levying  and  collecting  of  taxes,  including  the 
designation  of  the  agencies  to  be  employed.  Therefore,  there  being  no 
constitutional  prohibition,  the  legislature  may  place  the  equalizing  power 
in  the  bands  of  any  oflflcial  or  board  created  by  it.     Such  official  or 
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board  must  be  so  chosen  or  constituted  as  to  be  representatives  of  the 
county  for  which  he  or  it  is  to  act. 

Zimmer  v.  Board  of  Superi-isors,  159  Mich,  222, 
Very  respectfully, 

GRANT  FELLOWS, 
Ca-g-o.  Attorney  General. 


EXEMPTION  FROM  TAXATION.  Under  section  9  of  Article  X  of 
the  Constitution,  the  legislature  may  not  exempt  from  taxation  the 
property  of  railroads. 

January  14,  1913. 

Mr.  L.  J.  Wolcott,  Lansing,  Michigan: 

Dear  Sir — You  have  recently  submitted  to  this  department  the  follow- 
ing inquiry,  and  have  asked  for  an  opinion  thereon. 

"Would  it  be  constitutional  for  the  l^ialatui'e  to  exempt  from  taxa- 
tion for  a  period  of  ten  years  all  railroads,  whether  operated  by  steam, 
electric  or  other  motive  power  that  may  be  built  in  this  state  within 
a  period  of  two  years?" 

Under  the  constitution  of  1850.  it  rested  with  the  It^islature  to  ex- 
empt from  taxation  the  property  of  such  corporations  or  companies. 
However,  section  9  of  Article  X  of  the  Constitution  of  1908,  i-eads  as  fol- 
lows: "The  power  of  taxation  shall  never  be  surrendered  or  suspended 
by  any  grant  or  contract  to  which  the  state  or  any  municipal  corpora- 
tion shall  be  a  party."  By  incorporating  this  section  in  the  consti- 
tution of  1908,  it  was  evidently  the  intention  of  the  framers  thereof 
to  prevent  such  exemption  being  granted  to  any  corporation,  either 
permanently  or  temporarily.  In  view  of  section  9,  it  is  therefore  the 
opinion  of  this  department  that  any  act  passed  by  the  state  l^isla- 
ture  for  the  pur|>o«e  indicated  would  be  unconstitutional. 
Verv  respectfullv. 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 

SUPERINTENDENTS  OF  THE  POOR.  Section  4o03  of  the  Compiled 
Laws  of  1897  re<inires  that  at  least  one  of  the  superintendents  shall 
be  a  resident  of  the  place  where  the  county  seat  is  located.  The 
Board  of  Supervisors  is  required  to  obsene  this  provision  of  the 
statute  and  in  appointing  a  superintendent  must  select  some  one  who 
is  a.  resident  of  the  county  seat  if  neither  of  the  other  members  are 
residents  thei-eof. 

January  14,  1913. 

Mr.  Huliert  A.  Brennan.  Pi-osecnting  Attorney.  L'Anse,  Michigan: 

Dear  Hir— Your  leiter  of  January  4th  relative  to  fiie  appointment  of 
a  Superintendent  of  the  Poor  in  your  county  has  iH'en  i-eceived.  Your 
statement  is  as  follows: 

"The  Board  of  Super\isors  of  the  County  of  Baraga  at  their  annual 
meeting  appointed  one  Su]>erintpndent  of  the  Poor  to  take  the  place  of 
a  member  of  the  Bupenntendent's  of  the  Poor  whose  term  of  ofRce 
expired  the  first  of  this  year.    The  member  whose  term  of  ofBce/expiredi 
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vas  a  resideDt  of  the  County  ^at  but  the  member  who  was  appointed 
to  take  his  plnce  is  not  a  resident  of  the  county  seat.  If  the  appointee 
IB  allowed  to  take  his  place  on  the  board  as  a  euperin  ten  dent  of  the 
poor,  there  will  not  be  a  member  thei'Con  who  is  a  resident  of  the 
county  seat.  Ajjpointee  has  filed  oath  of  office  but  board  has  not  met 
as  yet. 

I  would  like  to  have  your  opinion  as  to  whether  or  not  the  Board  of 
Superintendent'B  of  the  Poor  would  be  an  illegal  Board  if  the  appointee 
is  allowed  to  fill  the  office.  Also  whether  or  not  you  consider  that  a 
vacancy  exists  which  should  be  filled  by  a  resident  of  the  county  Beat. 
If  you  connider  that  a  vacancy  exiBts  in  the  board  what  proceeding 
would  be  taken  in  order  to  properly  fill  the  position." 

Section  4503,  Compiled  Iawb  nf  1897,  relating  to  this  office  contains 
the  following  provision : 

"It  shall  be  the  duty  of  the  siipenisors  of  each  county  at  their 
annual  meeting  in  the  year  eighteen  hundred  and  sixty-nine  to 
appoint  three  discreet  electorg  of  such  county  to  be  superintend- 
ents of  the  poor  within  the  same;  one  for  the  term  of  one  year, 
one  for  the  term  of  two  years  and  one  for  the  term  of  three  yearS. 
and  at  their  annual  session  in  each  year  thereafter  they  shall 
appoint  one  superintendent,  who  shall  hold  his  office  for  the 
term  of  two  years,  and  one  for  the  terra  of  three  years,  and  until 
his  successor  is  appointed  and  qualified;  but  the  term  of  office 
of  each  and  every  superintendent  so  appointed  and  qualified  after 
the  passage  of  this  act,  shall  commence  on  the  first  day  of  .Jan- 
uary next  succeeding  his  appointment,  and  one  at  least  of  the 
superintendents  bo  appointed  shall  be  a  resident  of  the  place  where 
the  county  seat  i»  located : " 

Under  the  provisions  of  this  section,  at  least  one  of  the  superintendents 
of  the  poor,  must  be  a  resident  of  the  county  seat.  It  follows  from  this 
that  inasmuch  as  the  two  superiptendents  whoBe  respective  terms  did 
not  expire  December  Slst  last,  were  residents  of  other  parts  of  your 
county,  your  board  of  supervigors  was  bound  to  appoint  some  person, 
otherwise  qualified,  who  was  a  resident  of  the  county  seat.  Under  the 
statute  quoted,  no  one  else  would  be  eligible  to  fill  the  office.  The  mem- 
ber whom  the  hoard  attempted  to  appoint,  not  possessing  the  necessary 
qualification  as  to  residence,  was  ineligible,  consequently  it  follows  from 
the  language  of  the  statute  that  the  member  whose  term  would  naturally 
have  expired  on  the  31st  of  December  last,  had  a  duly  qualified  successor 
been  appointed,  is  still  entitled  to  hold  the  office  and  wdll  be  bo  entitled 
unless,  and  until,  the  board  of  supervisors  proceed  to  appoint  someone 
who  is  qualified.    Lawrence  vs.  Hanley,  84  SJtich.  399. 

As  to  whether  or  not  the  board  of  superintendents  of  the  poor  would 
be  an  illegal  hoard  if  this  appointee  were  allowed  to  sit,  it  is  my 
opinion  that  it  would  not  be  so  in  such  a  sense  that  its  acts  would  be 
subject  to  collateral  attack  or  question.  Howex-er,  such  appointee  would 
not  be  entitled  to  sit  as  a  member  of  the  board.  The  proper  procedure 
would,  of  course,  be  the  institution  of  quo  warranto  proceedings  to  test 
his  right  to  hold  the  office.  Attome;**  General  vs.  James  7.S  Mich.  234. 
Fuller  vs.  Attorney  fleneral.  98  Mich.  96. 

It  is  my  opinion  therefore  that  (he  new  appointee  is  not  eligible  to 
hold  the  office,  that  the  former  incumbent  is  entitled  to  hold,  it  until  a 
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daly  qualified  successor  is  appointed  and  qualifies  for  the  office,  and 
that  the  board  of  superviBors  may  proceed  to  treat  the  appointmeDt  al- 
ready made  as  invalid  and  to  appoint  someone  to  fill  the  office  who 
possesses  the  necessary  qualification  as  to  residence  at  the  county  seat. 
Respectively  voiira, 

GRANT  >ELLOWS, 
Ca-m-o.  Attorney  General. 


EIjECTIONS.  In  case  of  special  election  to  fill  office,  the  candidates 
for  which  are  r^ularly  chosen  under  the  primary  system,  nominations 
must  be  made  under  the  primary'  system  but  no  nominating  petitions 
are  necessary. 

PRIMARY  ELECTIONS.  In  case  of  special  election  to  fill  office,  the 
candidates  for  iw-hich  are  regularly  chosen  under  the  primary  system, 
nominations  must  be  made  under  the  primary  system  but  no  nomi- 
natiDg  petitions  are  necessary. 

January  14,  1913. 

rfr.  Charles  J.  Deland,  Attorney  at  Iaw,  Jackson,  Michigan : 

Dear  Sir — Your  inquiry  of  the  10th  inst.  received.  In  it  you  say 
in  part,  "Now  in  case  they  (the  supervisors)  call  a  special  election 
same  to  be  held  on  the  same  day  as  the  April  election,  will  it  be  neces- 
sary to  have  a  special  primary;  also  if  a  special  primary  is  called  will 
there  be  any  necessity  of  securing  a  nominating  petition  as  the  1911  law 
says  that  no  names  ran  be  printed  on  the  ballot,  only  written  on, 
pasted  on,  etc." 

Section  16  of  Act  No.  279  of  the  Public  Acts  of  1911  contains  the  fol- 
lowing provisions : 

"Whenever  a  special  election  shall  be  called  to  fill  any  vacancy 
in  any  office,  the  candidates  for  which  are  r^ularly  nominated  in 
accordance  with  the  provisions  of  this  act,  a  special  primary  elec- 
tion for  all  political  parties  shall  be  held  in  the  city,  county  or 
district  in  which  such  vacancy  occurs,  on  the  tenth  day  prior  to 
the  date  of  such  special  election.  When  in  any  case  the  tenth 
day  prior  to  such  special  election  shall  fall  on  Sunday  or  a  legal 
holiday,  such  primary  election  shall  be  held  on  the  day  prior 
thereto.  In  the  case  of  a  special  primary  election,  it  shall  be  the 
duty  of  the  proper  board  of  election  commissioners  to  prepare 
the  necessary  number  of  ballots  for  CTery  {>oIitical  party  par- 
ticipating in  the  last  preceding  regular  primary  election.  The 
provisions  of  this  act,  relative  to  the  printing,  distribution,  etc..  of 
primary  election  ballots  shall  be  applicable  to  the  ballots  pre- 
pared for  use  at  a  special  primary  election.  The  ballots  shall 
be  prepared  in  such  manner  that  the  voters  of  each  political 
party  may  write,  print  or  paste  the  name  of  a  candidate  thereon. 
The  name  of  a  candidate  shall  not  be  printed  upon  any  ballots 
prepared  for  use  at  a  s|)eeial  primary  election.  The  provisions  of 
this  act  shall  be  applicable  in  all  particulars  to  special  primary 
elections  except  as  the  contrary  is  indicated  in  this  section." 

Under  the  language  of  the  section  cited,  it  is  our  opinioii^,l^^?i^^(^)^w|(> 
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the  iotentiou  of  the  Legielaturp  to  I'cquire  that  a  special  primary  should 
be  held  in  the  case  of  any  special  election  to  fill  any  offices  the  candi- 
dates for  which  are  regularly  chosen  under  the  primary  system,  hence 
it  follows  that  if  your  board  of  Bupervisors  calls  a  special  election, 
that  it  will  be  necessary  to  have  a  special  primary  on  the  10th  day 
prior  to  the  date  of  such  special  election. 

With  reference  to  a.  Dominating  petition,  it  is  our  opinion  that  none  is 
called  for  in  the  case  of  a  special  primary  election.  Such  petition  in 
the  case  of  a  r^ular  primary  is  required  in  order  to  secure  the  printing 
of  the  name  of  any  candidate  upon  the  ballot.  Inasmuch  as  the  section 
above  quoted  forbids  that  the  name  of  a  candidate  shall  be  printed  upon 
any  special  primary  election  ballot,  it  seems  evident  that  it  "nias  the 
intmtion  of  the  Ij^slature  not  to  require  a  nominating  petition  in  the 
case  of  a  special  primary'.  We  believe,  therefore,  that  a  nominating  pe- 
tition in  the  case  to  which  you  refer  is  not  necessary. 

Very  truly  vours, 

GRANT  FELLOWS, 

Cr-g-o.  Attorney  General. 


HOMK  RULE  LAW.    CHARTER  COMMISSIONER.    Alderman  a  mem-  ■ 
bep  of  a  City  Charter  Commission  who  is  elected  to  a  city  office  can- 
not retain  his  place  on  the  Charter  Commission. 

I^ansing,  Mich.,  January  15,  1913. 
Mr.  A.  Klwood  Snow,  City  Attorney,  Saginaw,  Michigan: 

Dear  Sir — I  have  your  communication  of  January  Fourteenth  in 
which  you  submit  an  inquiry  arising  under  the  Home  Rule  Law.  You 
state  that  "Mr.  Ardem  was  elected  a  charter  commissioner  to  revise  the 
charter  of  this  city  under  the  above  act  in  the  fall  of  1911  and  ser^'ed 
and  is  still  serving  on  said  charter  commission,  they  not  aa  yet  having 
formulated  a  charter.  At  the  general  election  in  1912  Mr.  Ardem  was 
elected  an  alderman  to  represent  his  ward.  He  now  is  acting  in  the 
double  capacity  of  charter  commissioner  and  alderman." 

In  reply  thereto  would  sav  Section  18  of  Act  279  of  the  Public  .\rts 
of  19«0.  as  amended  by  Se<-tion  IR  of  Act  203  of  the  Public  Acts  of  1911. 
provides  in  part  that  "No  city  officer  or  employe,  whether  elected  or 
appointed  shall  be  eligible  to  a  place  on  sajd  Commission." 

It  is  very  clear  that  if  Mr.  Ardem  were  an  Alderman  at  the  time 
n  Charter  Re\'ision  Commission  was  selected,  he  wiould  have  been  in- 
eligible to  a  place  on  the  <^>mmi8sion.  T  cannot  consider  this  statute 
as  indicative  of  an  intent  other  than  to  prohibit  a  City  officer  as  such 
from  holding  a  position  on  the  Chnrter  Revision  Commission.  It  is  a 
place  on  the  Commission  to  which  a  City  officer  is  ineligible.  If  it  is  im- 
proper and  contrary  to  the  best  interests  of  the  City  for  a  City  officer 
to  be  eligible  to  a  place  on  the  Commission  the  matter  is  not  remedied  if 
the  place  on  the  Commission  is  procured  first  and  the  other  official 
position  subsequently  acquired.  If  it  is  wise  not  to  permit  a  City  official 
to  be  elected  to  the  Commission  it  is  equnliy  wise  not  to  permit  a  per- 
son to  retain  his  place  on  the  Commission  if  afterwards  he  is  elected 
an  Alderman  and  accepts  and  qualified  for  such  position. 

flection  20  of  Act  20.1  of  the  Public  Acts  of  1911   confAw(rf|W^ithe 
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Charter  Commission  the  neceesarj-  authoritj-  to  fill  vacancies.  This 
really  leaves  the  matter  within  the  control  of  the  Charter  Commission 
and  it  can  be  determined  in  such  manner  that  a  Court  decision  to  settle 
the  matter  definitely  can  be  readily  Beciired,  provided  that  the  matter 
cannot  be  remedied  by  agreement  between  tiie  Commission  and  the 
Alderman. 

Verv  reapectfullv, 

GRANT  FELrX)WS, 
Ij-pi.  (o).  Attorney  General. 


CORPORATION  LAW.  PREFERRED  STOCK.  ARTICLES  OF  IN- 
CORPORATION. Articles  of  incorporation  cannot  confer  different 
rights  npon  the  holder  of  preferred  stock  than  are  prescribed  by  law. 

Lansing,  Mich.,  January  17,  1913. 
Hon.  Frederick  C.  Martiudale,  Secretary  of  State,  Lansing,  Michigan: 

Dear  Sir — I  have  your  communication  of  Januarj'  6th  in  niiich  yon 
state  that  you  have  had  presented  to  you,  for  approval,  amended  Articles 
of  AsBociation  of  a  company  created  under  Act  232  of  the  Public  Acts 
of  1903.  You  state  that  in  accordance  with  this  proposed  amendment 
"the  preferred  stock,  in  addition  to  its  cumulative  dividend  of  eight  per 
centimi  per  annum  shall  be  required  to  participate  ratably  with  the 
common  stock  in  any  division  of  surplus  or  pmflts  that  may  be  de- 
clared or  made  payable  in  any  calendar  year,  in  excess  of  eight  per 
centum  upon  said  common  stock." 

In  reply  thereto  would  soy  that  Section  35  of  Act  2:I2  of  the  Public 
Acts  of  1903  provides  in  part  "and  the  holder  of  such  preferred  stock 
shall  be  entitled  to  a  fixed  dividend,  payable  quarterly,  half-yearly  or 
yearly,  which  said  dividend  shall  be  cumulative,  payable  at  the  time 
expressed  in  said  certificate,  not  to  exceed  eight  per  cent  per  annum, 
before  any  dividend  shall  be  set  apart  or  paid  ou  the  common  stock," 

A  reading  of  your  understanding  of  the  proposed  amendment,  quoted 
above  makes  it  clearly  apparent  that  the  pi-o[)08ed  amendment  would 
go  beyond  those  rights  attaching  the  preferred  stock  as  iudicated  by 
the  above  quoted  provision  of  the  statute.  It  is  my  opinion  that  the 
amended  Articles  of  Association  in  question  ought  not  to  be  received 
or  filed.  Practically  the  same  question  was  considered  in  an  opinion 
rendered  by  foimer  Attorney  General  Franz  C.  Kuhn.  which  opinion 
was  directed  to  vou  and  is  reported  in  the  Attorney  General's  report 
for  1911,  page  254.  The  question  was  carefully  considered  in  this 
opinion  and  I  concur  in  the  conclusiou  reached. 

Very  respectfully, 

GRANT  FELLOWS, 

I,pi.o.  Attorney  Oenernl. 
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RAILROAD  RATES.    Rate  once  lawfuU.v  published  coDtioues  to  be  the 
lawful  rate  until  it  has  been  lawfully  cancelled  and  superseded. 

Lajising,  Mich.,  January  17,  1913. 

Hon.  C.  L.  Glasgow,  Chairman,  Michigan  Railroad  Commissioa,  Lansing, 
Michigan : 

Dear  Sii* — I  am  in  receipt  of  your  communication  of  Januarj-  Seventh, 
in  which  you  submit  the  following,  and  ask  for  a  ruling  thereon: 

"Under  date  of  September  4,  1912,  the  Nichols  &  Cox  Lumber  Com- 
pany of  Grand  Bapide.  Michigan,  advised  us  that  they  had  about  100,000 
feet  of  hardwood  lumber  at  Curtis,  Mich.,  -which  theiy  desired  to  move 
to  Seney,  Mich.  The  lumber  is  located  on  what  remains  of  the  line 
of  the  Manistique  Railway  and  is  now  operated  by  the  Eacanaba  Lum- 
ber Company,  who  purchased  same  from  tiie  Manistique  Lumbering  Com- 
pany, who  in  turn  purchased  same  from  the  original  holding  company 
through  foreclosure  proceedings. 

The  Nichols  &  Cox  Company  were  dissatisfied  with  the  rate  quoted 
them  by  the  Escanaba  Lumber  Company  and  applied  to  this  departpient 
asking  for  veriflcatlon  of  the  rate  quoted  them  which  was  Ic  a  100 
lbs.  The  Manistique  Railway  Company  have  on  file  with  this  depart- 
ment M.  R.  C.  tariff  No.  I  which  carries  a  rate  of  2i^c  per  100  lbs.  on 
lumber  Curtis  to  Seney.  This  tariff  became  effective  April  1st,  1908, 
and  has  not  at  any  time  been  amended,  cancelled,  annulled  or  super- 
seded. The  quention  now  before  us  is  this:  Is  this  tariff  l^ally  in 
effect  over  that  part  of  the  Manistique  Railway  Company  which  is  not 
operated  by  the  JCscanatm  Lumber  Company  and  whom  we  are  givMi  to 
understand  are  offering  their  services  as  common  carrier  to  differ^it 
persons  located  on  their  lina  They  do  not  desire  to  con^der  th«n- 
selves,  or  be  considered  as  common  carriers  but  do  desire  to,  quoting 
their  own  language:  'Accommodate  the  business  men  and  property  hold- 
ers along  their  line  as  much  as  possible,'  and  now  desire  to  chai^  a 
rate  of  5c  per  100  lbs.  Curtis  to  Wilman,  which  is  practically  the 
service  ask^  for  by  the  Nichols  &  Cox  I>umber  Company  in  their 
mo%'ement  of  lumber  Curtis  to  Seney. 

We  have  held  and  still  contend,  that  the  tariff  filed  by  the  Manistique 
Railway  Company  with  this  department  covering  the  rates  on  lum- 
ber'between  the  points  mentioned  is  still  in  effect  so  far  as  this  de- 
partment is  concerned,  we  nmer  having  been  notified  of  the  discontinu- 
ance of  such  tariff  by  amendmeut  to  same  in  any  manner  whatsoever 
and  would  certainly  appreciate  your  action  in  giving  us  as  prompt  a 
ruling  as  possible." 

I  am  of  the  opinion  that  the  spirit  of  the  Michigan  Railroad  Com- 
mission Act  is  in  accordance  with  your  holding.  Subdivisions  (a), 
(b)  and  (f),  of  Section  10  of  the  Michigan  Railroad  Commission  Act 
provide  for  the  filing  with  your  Commission  of  schedules  showing  all 
rates,  fares  and  charges  for  transportation;  provide  that  no  change 
fdiall  be  made  in  such  rates,  fares  or  chaises  except  in  a  certain  man- 
ner; and  that  no  carrier  shall  eugage  in  the  transportation  of  passen- 
gers or  property  as  a  common  carrier  unless  such  rates,  fares  and 
charges  have  been  filed  and  published  in  accordance  with  the  provisions 
of  the  act.     Under  similar  provisions  of  the  interstate  Commerce  Ixiw, 
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it  has  been  held  that  a  rate  once  lawfully  published  continues  to  be 
the  lawful  rate  until  it  has  been  lawfully  canceled  and  Bupereeded. 

New   AlbanT  Box  &  Basket  Co.  v.   Illinois   Central  Railroad 
Company,  16  I.  C.  C.  315; 

Tlie  rates  filed  by  the  Manistique  Railway  <'ompany  have  not  been 
canceled  or  annnled  or  superseded. 

While  the  question  is  not  free  from  doubt  I  am  impressed  that  it  was 
the  purpose  of  this  legislation  to  reach  the  property  which  is  engaged 
in  the  transportation  business,  and  that  a  change  of  ownership  does  not 
in  and  of  itself  annul  the  rates. 

Very  respectfully, 

GEANT  FELLOWS, 
F-pi-o.  Attorney  General. 


CITY  ORDINANCES.  The  common  council  may  pass  ordinances  regu- 
lating the  selling  of  ice  cream  by  peddlei-s  but  may  not  prohibit  the 
same. 

January  17,  1913. 

Mr.  E.  T.  Middleton,  liansing,  Michigan : 

Dear  Mir — You  haie  recently  submitted  to  tliis  department  an  inquiry 
■with  reference  to  the  power  of  the  city  council  of  Flint  to  regulate 
or  prohibit  the  handling  of  ice  cream  by  peddlers  iu  that  City. 

In  the  absence  of  express  authority  conferred  U]Kin  a  city  council 
by  the  charter,  there  is  no. power  inherent  in  the  council  to  prohibit 
such  business  unless  it  is  so  injurious  to  the  public  health  or  of  such  a 
character  otherwise  that  it  may  be  classed  as  a  public  niiisance.  Under 
ordinary  circumstances,  we  do  not  thint  that  the  i)eddling  of  ice 
cream  can  be  so  classified  and  consequently  in  the  absence  of  express 
power  conferred  by  the  city  charter,  a  prohibitory  ordinance  would  be 
inval  id. 

However,  it  would  clearly  be  within  the  powers  of  the  council  to 
pass  ordinances  regulating  such  calling  subject  to  the  provision  that 
such  regulation  must  be  reasonable  in  character.  Kitson  vs.  Mayor  of 
Ann  Arbor,  26  Mich.  324,  is  a  leading  case  in  this  State  upon  this  sub- 
ject, and  indicates  the  extent  to  which  a  city  council  may  go.  The  sale 
of  ice  cream  in  so-called  parlors,  or  other  places,  is  likewise  snbje**t 
to  proper  and  reasonable  regulation  by  the  city  council. 

Very  rc8j>ectfulty, 

GRANT  FELLOWS, 

Cam  o.  .Attorney  Heneml. 
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PRIMARY  ENROLLMENT.  The  opportunity  to  enroll  on  the  last 
Saturday  in  January  of  each  ,year  must  be  afforded  to  all  voters 
throughout  the  Btate. 

January  15.  1913. 

Mr.  J.  F.  Bowler,  Attorney  at  Law.  Clare,  Michigan: 

Dear  Sir — Your  letter  of  January  13th  relati\-e  to  the  primary  en- 
rollment on  the  last  Saturday  of  this  month  received. 

In  reply  thereto  we  wish  to  call  your  attention  to  the  language  used 
in  section  4,  Act  279,  Public  Acts  of  1911,  This  section  contains  the 
following  clause. 

"The  voters  in  the  various  political  parties  shall  be  afforded 
an  opportunity  to  become  enrolled  voters  of  the  particular  politi- 
cal party  with  which  tliey  are  afHliated  on  the  first  Monday  of 
April  preceding  the  August  primary  election  and  on  the  la^t 
Saturday  in  January  of  each  year:" 

Under  this  provision  of  the  act  referred  to,  it  is  our  opinion  that  it 
was  the  intention  of  the  legislature  to  afford  to  voters  an  opportunity 
to  enroll  on  the  last  Saturday  in  January  of  each  year  and,  consequently, 
that  it  will  be  necessary  to  hold  such  enrollment  throughout  the  state  on 
that  day. 

Eespectivelv   ^ours, 

GRANT  FELLOWS, 
Ca-m-o,  Attorney  (lenerai. 


INSURANCE  COMPANIES.  A'OTING  BY  PROXIES.  The  right  of 
all  members  of  a  mutual  Are  insurance  company  to  vote  by  proxy  is 
recogni/^  by  statute  and  may  not  be  taken  away.  Reasonable  r^ula- 
tions  mav,  however,  be  imposed. 

January  16,  1913. 

Mr.  Sifert  P.  ffaara.  President,  No.  4237  11th  Street,  Calumet,  Michigan : 

Dear  Sir — Your  letter  of  January  14th  relative  to  the  use  of  proxies 
at  the  annual  meeting  of  your  insurance  company  is  received.  Tour 
question  is  as  follows: 

"Has  a  mutual  company  chartered  as  this  company  is  under  the  pro- 
visions of  the  statutes  of  this  State,  the  right  at  any  time  to  decide 
against  the  use  of  proxies  at  its  annual  meeting,  and  would  such  de- 
cision voted  unanimously  at  its  annual  meeting  he  binding  and  have  any 
legjil  force  whatsoever,  or  in  other  words,  can  the  right  of  using  proxies 
be  taken  away  from  members  of  a  mutual  company  by  a  mere  resolu- 
tion passed  by  its  members  at  some  annual  meeting?" 

Section  7278  of  the  Compiled  Laws  of  1897,  which  refers  to  mutual 
flre  insurance  companies  requires  that  the  provisions  of  the  statute 
governing  corporations  in  general  shall  apply  to  mutual  fire  insurance 
companies  insofar  as  such  provisi<ma  are  applicabla 

Section  8628,  of  the  Compiled  Laws  of  1897  contains  this  provision : 
"All  corporations  may.  by  their  by-laws,  where  no  other  provision  is 
specially  made,  determine  the  manner  of  calling  and  conducting  their 
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lueetiDgs,  tbe  number  of  members  that  shall  constitute  a  <|uorum,  the 
number  of  shares  that  shall  entitle  the  memben:  respectively  to  one 
or  more  votes,  the  mode  of  voting  b.v  proxy,  •  •  •  •" 

Under  the  language  of  the  section  quoted  which  by  the  prior  section 
is  made  to  apply  to  mutual  fire  insurance  companies,  it  is  our  opinion 
that  it  was  the  intention  of  the  Legislature  to  expressly  reci^nize  the 
right  of  voting  by  proxy.  The  Supreme  Court  of  the  State  of  California, 
in  the  case  of  Peoples  Bank  v,  Superior  Court  of  San  Francisco,  104 
California  649,  in  passing  upon  a,  statute  worded  practically  the  same 
as  is  the  Michigan  statute,  decided  that  it  was  beyond  the  power  of 
corporations  to  deprive  its  members  of  the  right  of  voting  by  proxy 
or  of  imposing  any   unreasonable  regulation  with  reference  thereto. 

It  is  my  opinion,  therefore,  that  the  action  of  the  members  of  your 
c(Hnpany  in  attempting  to  take  away  this  right  is  null  and  void.     All 
that  can  be  done  legally  is  to  impose  reasonable  regulations. 
Bespectively  yoars, 

GRANT  FELLOWS, 

Oa-g-o.  Attorney  General. 


STATE  COAT  OF  ARMS.    The  use  of  the  State  coat  of  arms  upon  an 
insurance  policy  is  repugnant  to  the  provisions  of  act  209  P.  A,  1911. 

January  17,  1913. 
Mr.  Arthur  Jones,  Detroit,  Michifj^an : 

Dear  Sir — Your  letter  of  the  13th  inst.  enclosing  sample  form  of 
policy  issued  by  you  and  requesting  an  opinion  from  this  department  as 
to  the  use  of  the  State  coat  of  arms  thereon  is  received. 

In  reply  thereto  I  wish  to  any  that  in  my  opinion  Section  8  of  Act 
209  of  the  Public  .\cts  1911,  was  intended  to  prohibit  absolutely  the  use 
of  the  State  coat  of  arms  in  any  form  or  manner  in  which  it  might  be 
considered  an  adveriising  device;  also  to  prohibit  the  alteration  of  the 
coat  of  arms,  which  if  permitted,  might  lead  to  an  evasion  of  the  spirit 
of  the  Act. 

The  question  presented  Is,  therefore,  whether  or  not  the  coat  of  arms  as 
used  by  your  company  upon  the  policy  is  properly  to  be  considered  an 
advertising  device.  In  line  with  previous  opinions  rendered  by  this  de- 
partment, I  am  constrained  to  hold  that  it  is  such.  Situated  as  it  is  and 
used  in  connection  with  the  title  of  y»ur  company,  it  might  easily  raise 
ia  the  minds  of  some,  the  impression  that  in  some  way  the  State  of 
Michigan  is  connected  with  the  insurance  company  which  you  represent. 

It  is  my  opinion  that  it  was  the  intention  of  the  legislature  in  passing 
this  Act  to  limit  the  ape  of  the  State  coat  of  arms  to  matters  of  oflScial 
business.  This  has  been  the  view  of  this  department  heretofore.  Ac- 
cordingly I  think  the  manner  in  which  your  company  is  employing  the 
device  conies  within  the  terms  of  the  statute  and  is  prohibited  thereby- 
Eespectivelv  vours, 

GRANT  FELTX>WS. 

Ca-m-o.  Attorney  General. 
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PHIMAKY  LAW.  Candidates  for  county  auditor  in  Wa^tenan-  County 
should  be  nominated  under  ttie  primary  system. 

January  17,  1913. 
Mr.  Boss  Granger,  City  Clerk,  Ann  Arbor,  Kfichigan: 

Dear  Sir — Your  letter  of  January  11th  asking  this  department  for 
an  opinion  as  to  whether  or  not  candidates  for  county  Auditor  in 
Washtenaw  County  should  be  nominated  under  the  primary  system,  has 
been  received. 

Section  16  of  Act  No.  279  of  the  Public  Acts  of  1911,  contains  this 
clause : 

"A  general  primary  election  for  all  political  parties  shall  also 
be  held  on  the  first  Wednesday  in  March  prior  to  the  spring  elec- 
tion at  which  time  the  enrolled  voters  of  each  political  party  shall 
vote  for  candidates  for  county  offices  filled  at  the  spring  election." 

The  language  used  is  comprehensive,  and  it  is  our  opinion  that  it  was 
the  intention  of  tbe  Legislature  to  include  within  the  provisions  of 
the  act  referred  to,  all  county  offices.  Accordingly,  your  candidate  for 
county  auditor  should  be  chosen  under  the  primarj-  system  in  the  same 
manner  as  candidates  for  other  county  offices. 

Very  respectfully, 

GRANT  FELLOWS, 
Ca-g-o.  Attorn^  General. 

PRIMARY  LAW.  County  road  commissioners  to  be  elected  at  the  April 
election  should  be  nominated  under  the  primary  system  in  accordance 
with  the  provisions  of  Act  No.  27»,  P.  A.  1911. 

January  17,  1913. 

Mr.  E.  G.  Pitts,  County  Clerk.  Centervilte.   Michigan: 

Dear  Sir — Your  letter  of  the  lOtli  inst.  addressed  to  this  department 
has  been  received.  In  it  you  state:  "This  county  has  the  election  of 
three  county  road  commissioners  this  coming  spring,  as  yet  I  have  not 
been  able  to  learn  just  how  these  commissioners  are  to  be  elected  and 
nominated.  Will  there  be  a  special  primary  for  the  nomination  of  these 
three  commissioners  and  then  elected  at  tbe  r(^;ulnr  township  election 
in  April,  or  will  they  be  nominated  at  the  conventi<m  and  then  elected 
at  the  same  time  as  the  township  officers?" 

Act  No.  283  of  the  Public  Acta  of  10(19.  as  amended  by  A<  t  No.  US. of 
the  Public  Acts  of  1911  confei-s  npon  the  Board  of  Super\isoi-s  of  e;iih 
county  the  right  to  say  whether  the  road  commissioners  shall  l)e  chosen 
in  the  first  instance  at  a  general  or  spei-ial  election  called  for  that 
puqmse.  You  do  not  state  in  your  letter  what  lu-tion  has  been  taken 
by  your  IJoard  of  SujieiTisors,  or  in  fjict  whether  aiiy  action  luis  beni 
taken.  Not  being  informed  on  this  jioint  we  cann()t  advise  you  dcfiiutely 
in  the  pi-eniises.  However,  if  as  is  (piite  likely  the  case,  your  Hoard  of 
Ku]ienisors  has  provided  by  .resolution  that  the  county  rojid  oomniis- 
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sioners  shall  be  elected  at  tbe  general  April  election,  then  these  officers 
ehoald  be  nominated  under  the  primary  systun. 

Section  16  of  Act  27!)  of  the  Public  Acts  of  1911  contains  this  pro- 
vision : 

"A  general  primary  election  for  all  political  partiee  shall  also 
be  held  on  the  first  Wednesday  in  March  prior  to  the  spring  elec- 
tion at  which  time  the  enrolled  voters  of  each  political  party 
shall  vote  for  candidates  for  county  offices  filled  at  the  spring 
election." 

Under  this  clause  if  your  road  commisRioners  are  to  be  elected  at  the 
general  April  election,  they  should  be  nominated  at  the  March  primary 
in  accordance  with  the  pnniaions  of  Act  No.  270  of  the  Public  Acts 
of  1911. 

Respectively  rours, 

GRANT  FELLOWS, 
Ca-g^o.  Attorney  General. 

APPROPRIATION.  The  usual  biennial  appi-opriations  for  the  nonual 
schools  of  the  State  may  be  embraced  within  one  act  without  CMi- 
travening  the  provislouR  of  the  Constitution  requiring  that  no  law 
shall  embrace  more  than  one  object. 

January  20,  1913. 

Hon.  Luther  L.  Wright,  Bupt.  Public  Instruction,  Lansing,  Michigan: 

Dear  Sir^-You  have  recently  asked  for  an  opinion  from  this  depart- 
ment as  to  whether  or  not  the  usual  blenniaJ  appropriation  for  tbe 
normal  schools  of  the  State  may  be  embraced  within  one  act  without 
contravening  the  provisions  of  section  21,  article  V  of  the  Constitution 
of  1908,  requiring  that  no  law  shall  embrace  more  than  one  object. 

It  is  universally  held  by  tbe  courts  that  the  term  "object"  as  used 
in  such  a  constitutional  inhibition  is  tak^  to  mean  the  general  or 
ultimate  purp<ffie  of  the  act  in  queetion. 

36  Cyc.  1022. 

People  V.  Brooks,  101  Mich.  98. 

The  proposition  therefore  resolves  itself  into  this  query:  Would  a 
measure  making  appropriation  for  all  the  State  normal  schools  involve 
one  or  more  objects  or  general  purposes?  It  is  our  opinion  that  there 
is  but  the  one  object  to  be  attained  by  the  measure  suggested.  Each  of 
these  institutions  has  been  created  and  is  maintained  for  the  express 
purpose  of  training  and  preimring  teachers  for  the  public  schools  of 
the  Slate.  An  appropriation  for  any  normal  school,  or  for  all  of  them 
is  designed  "to  promote  the  furtherance  of  this  nltimate  purpose. 

It  seems  to  be  the  policy  of  the  courts  in  Michigan,  as  well  as  in 
other  states  to  give  a  liberal  construction  to  the  language  of  this  in- 
hibiting clause  of  the  constitution.  Doubtless,  the  intention  of  the 
framers  thereof  was  to  prevent  the  obscuring  or  confusing  the  real  ob- 
ject of  proposed  legislation  and  the  procuring  of  the  enactment  of  snch 
without  the  attention  of  all  of  the  members  of  the  legislative  body  being  . 
challenged  thereto.    In  other  words,  the  tendency  has  been  to  regard 'thtfic 
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spirit  of  the  section  referred  to  rather  than  to  put  a  technical  and 
limited  construction  upon  its  language. 

It  is  my  opinion,  therefore,  that  the  measure  suggested  is  not  within 
the  inhibition  of  the  section  of  the  constitution  referred  to. 
Very  respectfully , 

GRANT  PELLOWe, 
Ca-g-o.  Attorney  General. 


JURIES  IN  -TI'VENILR  COURT.  The  compensation  of  jurorB  in 
juvenile  court  is  governed  by  act  236,  P.  A.  1907.  in  accordance  with 
ivhich  they  are  entitled  to  draw  pay  at  the  rate  of  f3.00  per  day. 

January  20,  1913. 

Mr,  Bird  J.  Vincent,  Assistant  Prosecuting  Attorney,  Saginaw,  Mich- 
igan: 

Dear  Sir — Your  letter  of  the  13th  inRt.  relative  to  the  compensation 
of  jurors  sitting  in  the  juvenile  court  on  the  trial  of  an  alleged  delin- 
quent child,  is  received. 

Section  2  of  Act  No.  6  of  the  Public  Acts  of  1907.  Extra  Session, 
declares  that  any  jury  requested  in  accordance  with  the  provisions  of 
that  act  "shall  be  summoned  and  impaneled  in  accordance  with  the 
law  relating  to  juries  in  courts  held  by  justices  of  the  peace."  Nothing 
is  said  with  reference  to  the  compwisation  to  be  paid  such  jurors,  and 
it  is  onr  opinion  that  the  language  quoted  ought  not  to  be  so  construed 
to  make  applicable  the  provision  of  the  law  fixing  the  fees  of  jurora 
sitting  on  the  trial  of  cases  in  justice  courts.  The  fact  that  no  pro- 
\ision  is  made  with  reference  to  compensation  would  seem  to  us  to 
imply  that  it  was  the  intention  of  the  legislature  to  leave  the  matter 
in  such  a  way  that  the  question  of  cfMnpeuBation  would  be  governed 
by  Act  No,  236  of  the  Public  Acts  of  1907,  regular  session. 

The  purpose  of  the  later  act  indicated  by  its  title,  as  well  as  in  the 
body  of  the  act  itself  is  expressed  to  be  to  fix  and  determine  the  fees  of 
jurors  in  courts  of  record.  Inasmuch  as  the  probate  court  is  a  court 
of  record,  we  believe  that  it  was  the  intention  of  the  legislature  to  in- 
clude the  probate  court,  and  to  fix  the  fees  of  jurors  therein.  The  ad- 
ditional fact  that  both  of  the  acts  referred  to  were  passed  by  the  same 
legislature  seems  to  render  this  construction  more  probable.  It  is 
our  opinion  therefore,  that  Act  236  should  apjily,  and  that  jurors 
sitting  on  the  trial  of  such  caseti  in  the  juvenile  court  are  entitled  to 
draw  c<»npensntion  from  the  county  at  the  rate  of  fS.OO  per  day,  or 
f  1.50  for  each  half  day. 

Verv  respectfully. 

GRANT  PELIX>WS. 

Ca-g-o.  Attorney  General. 
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PRIMARY  LAW.  The  primary  law  does  not  apply  to  nominations  for 
township  officers;  eouseqnentl.r  no  primaries  are  neceesarj  in  any 
couDtj  unless  county  officers  are  to  he  elected,  in  wbich  case  the 
primary  must  be  held  on  the  first  Wedaesctey  in  March. 

January  20,  1913. 
Mr.  M.  J.  Monahau.  Iron  River,  Michigan : 

Dear  Sir — ^Yonr  inquiry  of  the  11th,  instant  addressed  to  the  Secre- 
tary of  State  relative  to  the  primaries  in  your  township  has  been  re- 
ferred to  this  department  for  answer.    Ton  say  in  part: 

"When  is  the  primary  before  the  general  election  held? 

What  is  the  latest  date  that  petitions  can  be  filed  by  candidates? 

What  per  cent  of  their  yearly  salary  is  to  be  banded  in  with  said 
petitions?" 

I  conclude  that  you  refer  to  the  general  April  election  and'  inasmuch 
as  the  primary  law  does  not  apply  to  nominations  for  township  offices 
DO  primaries  will  be  necessary  in  your  county  this  year  preceding  the 
April  election  unless  you  have  some  county  offices  such  as  commissioner 
of  schools  or  county  road  commissioner,  the  candidates  of  which  must 
be  nominated  under  the  primary  system.  In  such  case  the  primary  for 
the  C4»unty  must  be  held  on  tlie  first  Wednesday  in  March  and  candidates 
must  file  their  nominating  petitions  before  four  o'clock  of  tlie  21at 
day  preceding  the  first  Wednesday  in  March,  that  is,  before  four  o'clock 
in  the  afternoon  of  the  11th  day  of  February.  Such  candidates  for 
county  offices  are  not  required  under  the  primary  act  to  give  any  money 
deposit  with  their  petitions. 

Respectivelv  vours, 

GRANT  FELLO^VS, 

Ca-m-o.  Attorney  General. 


CONSTITUTIONAL  LAW.  A  local  act  may  be  repealed  by  local  act. 
Local  act  may  not  be  passed  when  a  general  law  can  be  made  ap- 
plicable. 

SCHOOL  LAW.  Township  school  districts  may  not  be  organized  by 
local  act.  Township  school  districts  organized  under  Act  No.  307  of 
tlie  Local  Acts  of  1891  may  organize  into  a  single  school  district  in 
accordance  with  Act  117,  P.  A.  1909  as  amended  by  Act  143,  P.  A.  1911 
without  first  repealing  bv  legislative  enactment  Act  307  of  the  Local 
Acts  of  1891. 

Januarj-  Slst,  1913. 

Hon.  L.  L.  Wright,  Superintendent  Public  Instruction,  Capitol,  Lansing, 
Michigan : 

Dear  Sir — You  have  submitted  to  this  department  a  draft  of  the  pro- 
posed act,  in  form  as  foIloTi'B: 

"A  bill  to  rejieal  IjjchI  Act  No.  307  of  the  Local  Acts  of  the 
Legislature  of  the  State  of  Michigan  for  the  yeai-  IS91  entitled 
'An  Act  to  incorporate  the  public  schools  of  the  township  of 
Ontonagon  in  the  county  of  Ontonagon.'  and  to  provide  for  or- 
ganizing the  Township  of  Ontonagon.  Countv  of  Ontonas^n.  and 
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State  i»f  Mii-hipin,  into  a  single  wliool  district  under  the  pro- 
visions of  Act  No.  117,  of  the  Public  Acts  of  Michigan'  for  the 
year  lUll. 

The  People  of  the  State  of  Mu^Ugati  enact: 

Section  1.  Act  iiumlwr  SOT  of  the  Local  Acts  of  the  State  of 
Michigan  for  the  year  1891,  entitled  'An  Act  to  incorporate 
tlie  public  schools  of  the  township  of  Ontonagon,  in  the  County  of 
Ontonagon,'  is  hereby  repealed. 

Sec.  2.  The  Township  of  Ontonagon,  in  the  county  of  Ontona- 
gon, and  State  of  Michigan  is  hereby  organized  into  a  single 
school  district,  to  be  governed  by  the  provisions  of  Act  number 
117  of  the  Public  Acts  of  1901,  as  amended  by  Act  number  143 
of  the  Public  Acts  of  1911,  Provided,  how«\er.  That  sections 
1  and  2  of  this  act  shall  not  become  operative  until  approved  by 
a  majority  vote  of  the  quulifled  electors  of  said  township  at  a 
special  election  called  for  that  purpose,  as  hereinafter  provided. 

Sec.  3.  The  Township  Hoard  of  the  Township  of  Ontonagon 
shall  call  a  special  election  to  be  held  on  the  first  Tuesday  in 
Sept.  A.  D.  1913,  at  the  usual  polling  place  within  the  Township 
of  Ontonagon. 

Sec,  4.  Said  election  shall  be  called  and  conducted  in  all  re- 
spects as  provided  by  Act  number  117  of  the  Public  Acts  of  1909, 
as  amended  by  Act  number  143  of  the  Public  Acts  of  1911. 

Ssc.  5.  At  said  special  election  said  Township  Board  shall  pro- 
vide sufiBcient  number  of  ballots  for  voting  upon  the  approval  of 
this  act,  which  ballots  shall  be  substantially  in  the  following  form: 

Shall  Act  number  307  of  the  Local  Acta  of  1891  be  repealed  and 
shall  Ontonagon  Township  be  organized  into  a  single  school  dis- 
trict, to  be  governed  by  the  provisions  of  Act  number  117  of  the 
Public  Acts  of  1901,  as  amended  bv  Act  number  143  of  the  Pub- 
lic Acts  of  1911? 

Yes. 


Shall  Act  number  307  of  the  Local  Acts  of  1891  be  repealed 
and  shall  Ontonagon  Township  be  oi^aniaed  into  a  single  school 
district,  to  be  governed  by  the  provisions  of  Act  number  117  of 
the  Public  Acts  of  1909  as  amended  by  Act  number  143  of  the 
Public  Acts  of  1911. 

No. 


You  request  information  as  to  'wliether  or  not  the  same  is  in  accord 
with  the  provisions  of  the  Constitution  of  the  State. 

In  reply  thereto  would  state  that  Section  30.  Article  A'  of  the  Con- 
stitution pn»vides  as  follows: 

'■The  legislature  sliall  pass  no  local  or  special  act  in  any  cose 
where  a  neneral  act  can  be  made  applicable,  nand  xtlirtht.**-*^* t^en- 
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era)  act  can  be  made  applicable  Bball  be  a  judicial  questioo.  No 
local  or  xpecial  act  shall  take  effect  ontil  approved  bj  a  majority 
of  the  electors  voting  thereon  in  the  district  to  be  affected." 

The  proposed  act  provides: 

First,  for  a  rejteai  of  Act  307  of  the  Local  Acta  of  the  State  of  Mich- 
igan for  the  jear  1891, 

Second,  for  the  organization  of  a  Kin{;le  school  district,  to  be  governed 
bv  the  provisions  of  Act  117  of  the  Public  Acts  of  1909  as  amended  bv 
Act  14.3  of  the  Public  Acts  of  1911. 

In  respet-t  to  the  fli-st  proposition,  viz.:  Section  1,  I  am  inclined  to 
the  opinion  that  the  same  would  be  constitutional.  In  other  words,  I 
would  say  that  the  only  practical  and  proper  way  to  repeal  local 
Act  No.  307  of  tlie  Local  Acts  of  1891,  would  be  by  the  passing  of  a 
local  repealing  act. 

While  it  is  undoubtedly  true  that  a  general  act  could,  no  doubt,  be 
drafted,  which  would  have  the  effect  of  repealing  the  local  act  in  ques- 
tion, nevertheless.  I  am  of  the  opinion  that  the  Section  of  the  Consti- 
tution above  quoted  was  not  intended  to  provide  that  the  legislature 
should,  of  necessity,  rejteal  all  local  acts  of  the  same  class,  in  o^er  that 
they  might  afford  relief  to  the  people  of  one  community  who  desire  to 
be  organized  under  general  rather  than  local  or  special  laws.  Conse- 
quently I  am  of  the  opinion  that  this  is  one  of  those  cases  where  a 
general  act  was  not  intended  and  would  not  be  applicable.  On  the 
contrary'  this  is  a  situation  where  it  vas  intended  that  a  local  act  with 
a  referendum  clause  attached  should  be  used. 

In  regard  to  the  second  proposition,  viz.:  Section  2,  I  am  of  the 
opinion  that  a  local  act  seeking  to  accomplish  what  is  here  attempted, 
vjz. :  the  organizing  of  a  school  district,  would  he  in  violation  of  that 
section  of  the  Constitution  alKive  quoted  for  the  reason  that  a  genera] 
law  could  t>e  made  applicable. 

The  proof  of  this  is  that  such  a  law  viz,.  Act  117  of  the  Public  Acts  of 
1909,  as  amended  by  Act  143  of  the  Public  Acts  of  1911  is  now  in  force 
and  it  is  sought  by  Section  2  of  the  proposed  Act  to  bring  the  school 
district  therein  created  within  the  provisions  of  act  IIT. 

From  the  alK>ve  it  necessarily  follows  that  the  proposed  Act  sub- 
mitted by  you  is  not  proper  legislation  and  if  enacted,  would  be  in 
violation*  of  the  Constitution   of  this  State. 

While  the  proposed  Act  would  be  unconstitutional,  nevertheless,  the 
same  i-esult  may  be  secured  in  another  way,  viz. :  by  proceeding  in  ac- 
cordance with  the  provisions  of  Act  117  of  the  Public  Acts  of  1909,  as 
amended  by  Act  143  of  the  Public  Acts  of  1911.  Section  1  of  said  Act 
provides  in  part  as  follows: 

"Whenever  a  majority  of  the  qualified  whool  electofs  in  any 
organized  township  votes  in  favor  of  organizing  said  to^-nship 
into  a  single  school  district,  such  township  shall,  after  the  second 
Monday  in  July  thereafter,  be  a  single  school  district  and  shall 
be  governed  by  the  provisions  of  this  act,  and  in  case  there  are 
one  or  more  graded  school  districts  in  the  township  having  a 
population  of  nine  hundred  or  less,  the  qualified  school  electors  in 
such  graded  school  districts  shall  have  the  right  to  sign  the  peti- 
tion hereinafter  mentioned,  and  vote  on  the  question  of  the  estab- 
li^ment  of  such  township  district,  and  such  graded  districts  shall 
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become  a  part  of  the  town^p  district.  The  question  of  changing 
any  oi^nized  township  into  a  single  school  district  to  be  governed 
by  the  provisions  of  this  act,  shall  not  be  submitted  to  the  qualified 
school  electors  of  said  township  until  a  petition  therefor,  signed 
by  one-fourth  of  the  qualified  school  electors  of  said  townSiip, 
requesting  the  submission  of  such  proposition,  shall  be  filed  in 
the  office  of  the  township  clerk.  Upon  the  receipt  and  filing  of 
such  petition,  it  shall  be  the  duty  of  the  township  clerk  to  call  a 
meeting  of  the  township  board  and  it  shall  be  the  duty  of  the 
township  board  of  such  township  to  attend  such  meeting,  which 
shall  he  held  not  more  than  five  days  after  the  filing  of  such 
petition.  It  shall  be  the  duty  of  said  township  board  at  such 
meeting  to  consider  the  said  jvetition  Tsith  the  names  appearing 
thereon,  and  if  it  be  found  and  determined  that  one-fourth  of 
the  qualified  school  electors  of  said  township  have  signed  the  said 
petition  requesting  that  the  said  township  of  which  they  ai-e 
residents  be  organized  as  a  single  school  district  under  the  pro- 
viMous  of  tJiis  act,  it  shall  be  the  duty  of  the  township  board  to 
call  an  election  at  which  the  question  of  the  organization  of  the 
said  township  into  a  single  school  district  shall  be  submitted  to 
the  qualified  school  electors  of  such  township.  Such  election  shall 
be  called  by  the  township  board  within  thirty  days  after  the 
meeting  of  the  township  board  at  which  it  is  determined  that  the 
petition  herein  provided  for  is  sufficient:  Provided,  howeier,  That 
if  any  such  petition  is  determined  to  be  sufficient  not  more  than 
four  months  and  not  less  than  twenty  days  prior  to  the  annual 
township  election,  snch  question  shall  be  submitted  at  the  annual 
township  election.  Notice  of  svich  election,  -tt-hether  it  he  of  a 
special  or  of  the  annual  election,  shall  he  given  hy  the  township 
board  by  })osting  notices  thereof  in  at  least  five  public  places  in 
the  townsliip  and  at  least  one  notice  in  each  organized  school  dis- 
trict in  the  township,  which  notice  shall  state  that  at  such  elec- 
tion, giving  the  date,  the  question  of  the  organisation  of  the  town- 
ship into  a  single  school  district  shall  be  snbmitted  to  the  quali- 
fied school  electors  of  the  township." 

The  question  now  presents  itself:  Does  this  se<'tion  apply  to  a  town- 
ship oi^auized  under  a  local  act  without  first  repealing  such  local  act 
t^  l^slatlve  enactment? 

In  my  opinion  it  does,  for  I  see  no  reason  why  such  repeal  should  be 
necessary.  As  a  gwieral  proposition,  repeal  by  implication,  does  not 
find  favor  in  th^  law,  as  may  he  ascertained  by  an  examination  of  the 
following  decisions. 

School  District  13  vs.  Dean  et  al.,  17  Mich.  273. 

Township  of  Harrison  vs.  Board  of  Snpen-isors,  Schoolcraft  Oountv, 
117  Mich.  215. 

City  of  Benton  Harbor  vs.  Cutler,  159  Mich.  364. 

I  think,  however,  the  matter  here  under  consideration  is  distinguish- 
able and  wbuld  not  be  governed  by  the  cases  above  cited. 

The  new  Constitution,  for  various  reasons,  sought  to  eliminate,  as 
far  as  possible,  local  legislation.  One,  and  perhaps  the  principla  reason 
being  that  uniformity  of  law  was  desired.  In  other  words  that  all  in- 
dividuals, corporations  and  communities,  as  far  as  possible,  be  brou|^t 
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uDder  the  operatioD  of  general  rather  than  local  or  special  law.  Hence  a 
technical  construction  ^ould  not  be  placed  upon  a  statute  which  permits 
this  result  to  be  obtained.  Furthermore  the  method  pointed  out  in  Act 
117  of  the  Public  Acts  of  1909,  as  amended  by  Act  143  of  the  Public 
Acta  of  1911,  is  one  whereby  the  people  of  the  community,  by  ballot, 
make  their  own  decisious  as  to  what  law  they  shall  operate  under,  and 
the  policy  of  the  Constitution  and  laws  of  Michigan  is  insofar  as  is 
possible  to  provide  for  local  self-government. 

To  summarize : 

The  Act  submitted  would  be  unconstitutioual  but  the  same  result 
may  be  accomplished  bv  proceeding  in  accordance  with  Act  117  of 
the  Public  Acta  of  1909"a8  amended  by  Act  143  of  the  Public  Acts  of 
1911  without  first  repealing,  bv  l^slative  enactment,  Act  307  of  the 
Local  Acts  of  1891. 

Trusting  that  I  hare  made  the  matter  clear  and  that  the  information 
desired  by  you  is  herein  furnished,  I  am, 

Respectfully  yoiu^, 

GRANT  FELLOWS, 

Cr-m-o.  Attorney  General. 


JUDC.E  OF  PROBATE.  MEMBERRHIP  ON  BOARD  OF  EDUCA- 
TION. OfHoee  of  Judge  of  Probate  and  member  of  Board  of  TMucation 
may  be  held  by  the  same  person  at  the  same  time. 

Lansing,  Mich.,  January  21,  1913., 
Hon.  H.  A.  Gi*ahain,  Judge  of  Probate,  Mt.  Pleasant,  Mich. : 

My  Dear  Judge — I  am  in  receipt  of  your  communication  of  the  8tb 
inst.,  in  which  you  ask  for  my  opinion  as  to  wiiether  or  not  the  two 
oflQces  of  Judge  of  Probate  and  Membership  on  the  Board  of  Educa- 
tion of  Mt.  Pleasant,  are  compatible. 

In  reply  thereto  will  say  that  the  Attorney  General,  Justice  Kuhn,  held 
in  an  opinion  to  Mr.  Dan  Mace,  of  Au  Sable,  Mich..  March  30th,  1911. 
that  the  office  of  Judge  of  Probate  was  incompatible  with  membership 
on  a  School  Board  lu^anized  under  Chapter  10  of  the  General  School 
Laws  of  1909,  owing  to  the  provision  of  Section  4749  Compiled  Laws 
of  1897.  as  amended  by  Act  83  Public  Acts  of  1909,  which  makes  it  the 
duty  of  the  Judge  of  Probate  to  hear  appeals  from  the  actions  of  School 
Boards  in  graded  School  districts  relative  to  alterations  in  the  bound- 
aries of  their  districts.  Insofar  as  it  relates  to  graded  school  districts 
which  are  so  organized,  I  am  inclined  to  agree  with  Judge  Kuhn's 
opinion. 

However,  it  appears  fi-om  further  investigation  that  the  City  of  Mt. 
Pleasant  is  operating  under  a  l^stative  Charter,  and  that  the  School 
district  of  the  City  of  Mt.  Pleasant  was  created  by  an  Act  or  Acts  sep- 
arate from  the  .\cts  ci-eating  the  Charter  of  the  City.  I  have  been 
unable,  however,  to  find  any  reference  to  the  local  Act  or  Acts  creating 
the  School  District.  The  only  reason  for  holding  these  two  offices  in- 
compatible BO  far  as  I  am  able  to  discover,  i-ests  upon  the  provision  as 
to  appeals,  above  cited.  I  have  no  information  as  to  whether  the  bound- 
aries of  the  School  ]>istHct  of  the  Citv  of  Mt.  Pleasant  coincide  with 
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the  iMUDdaries  of  the  City  iteelf,  nor  as  to  just  wbat  powers  have  been 
g;ranted  to  the  school  district  relative  to  changing  its  boundaries. 

If  the  question  of  appeals  is  eliminated,  then  the  bar  of  incompatibility 
would  not  exist.  If  on  examination  of  the  Act  or  Acts  creating  the 
School  District  in  the  City  of  Mt.  Pleasant,  it  should  appear  that  the 
boundaries  of  the  School  District  must  necessarily  coincide  with  the 
boondaries  of  the  City  by  operation  of  the  law,  and  that  the  Board 
of  Education  of  the  City  have  no  jurisdiction  over  the  question  of  bound- 
aries, it  would  seem  to  me  clear  that  there  would  no  longer  be  any  in- 
consistent dnty  devolving  upon  the  Judge  of  Probate,  and  that  he 
could  therefore,  if  not  otherwise  disquallHed,  hold  both  offices  at  the 
same  time. 

You  also  ask  the  question  a»  to  whether  the  offices  of  Trustee  and 
County  Truant  oHicefi  are  incompatible.  On  this  question  I  would  say 
that  upon  examination  of  Act  2(M)  Public  Acts  of  1905,  by  which  the 
office  of  County  Truant  officer  is  created  and  his  duties  defined,  I  am 
unable  to  discover  any  ground  for  holding  that  these  two  offices  cannot 
be  held  by  the  same  person  at  the  same  time. 

Trusting  this  will  sufficiently  advise  you,  I  am, 

Tours  very  respectfully, 

GRANT  FELLOWS, 

P-pi-o.  Attorney  Gaieral. 

EMPLOYE  OF  BLIND  SCHOOL.  Not  entitled  to  be  compensated 
through  Board  of  State  Auditors,  but  claim  should  be  paid  out  of 
current  exiiense  fund  of  Michigan  School  for  Blind. 

January  22,  1913. 
Board  of  State  Auditors,  Capitol,  Lansing : 

Gentlemen — I  have  your  communication  of  January  Ifith  enclosing 
claim  for  medical  services  rendered  one  David  Wright  on  account  of  an 
injury  resulting  from  a  piece  of  coal  striking  his  eye  while  in  the  em- 
ploy of  the  Michigan  School  for  the  Blind.  You  state  that  this  claim 
was  presented  to  your  Board,  and  you  request  an  opinion  as  to  whether 
the  claim  is  a  valid  one  against  the  State,  and  if  so,  if  it  should  be 
audited  by  the  Board  of  State  Auditors  or  paid  from  the  current  ex- 
pense fund  of  the  institution. 

In  reply  thereto  would  say  that  this  matter  is  governed  by  the  so- 
called  Employers'  Liability  Law,  being  Act  No,  10  of  the  First  Extra 
Session  of  lfll2.  Section  5  of  this  act  expressly  provides  that  "the 
State"  shall  constitute  an  employer  under  the  provisions  of  the  act. 
The  act  seems  to  apply  to  the  State  even  in  the  absence  of  any  action 
or  election  upon  the  part  of  any  institution  or  of  any  agent  or  represen- 
tative of  the  State.  Section  7  of  the  act  provides  in  part  that  the 
term  "employe"  as  used  in  this  act  shall  be  construed  to  mean  every  per- 
son in  the  service  of  the  State  except  any  official  of  the  State.  In  ac- 
cordance with  the  facts  other  than  those  disclosed  by  your  letter.  I 
understand  that  there  is  no  question  but  Mr,  Wright's  claim  comes  with- 
in the  provisions  of  the  act.  My  attention  lias  not  been  calleil  to  any 
fact  that  is  indicative  of  a  legislative  intent  to  require  claims  arising 
in  connection   with  the  various  state  institutions  to  be  paid  from  the 
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general  fund  in  the  Htate  HvaKur.r.  whU-b  U  the  on);  fond  from  which 
Kuch  clainw  can  be  i>aid,  nnleMt  |)aid  fnim  the  current  expense  fund  of 
the  particular  Ktate  institution.  Hai-h  institutitHi  is  "the  Htate"  within 
the  meaning  of  this  act. 

The  purpose  of  the  Ho-ca)l«d  EmpioyerB*  Liuhilily  Act  an  I  view  it  was 
two-fold,  and  I  think  we  ought  to  have  the  old  eonditionx  son^t  to  be 
remedied  by  the  act  in  mind  when  we  construe  this  statute  which  most 
be  r^rarded  tM  remedial.  The  two-fold  purpose  of  the  act  ho  far  as  the 
protci-tion  of  the  employe  was  concerned,  as  I  view  it,  was,  First,  that 
financial  t-ompensation  nhould  be  made  to  the  injured  employe;  Second. 
that  the  employer  an  a  matter  of  self  preservation  would  throw  around 
bis  institution  greater  safeguards  with  a  view  of  minimizing  accidents. 
I  think  it  was  further  in  the  cont^nplation  of  the  legislature  that  the 
atnouut  paid  by  a  private  individual  should  be  regarded  as  a  part  of 
the  cost  of  operating  and  maintaining  his  plant.  If  I  am  correct  in 
tbis,  and  the  legislative  intent  shonld  be  so  construed,  then  applying  the 
rentums  to  the  state  institutes.  The  aecidents  which  occur  in  each  of 
those  institutions  is  a  part  of  the  expense  of  maintenance  of  such  in- 
stitution, in  fact  a  part  of  its  current  expenses.  If  we  take  up  as 
applying  to  the  Ktate  the  view  that  greater  precautious  and  safeguards 
fr>r  lalN>r  -Kill  be  inslitute<I  and  worked  out  in  order  to  lessen  the  amount 
paid  lo  employes  and  thereby  lessen  the  cost  of  maintenance,  it  seems 
to  ine  that  if  such  liabilities  must  be  discharged  by  each  institution  out 
of  its  current  ex|ienHe  fund  instead  of  being  paid  by  tlie  State  upon 
your  audit,  tme  of  the  api>arent  purposes  of  the  legislature  would  be., 
more  fully  (tarried  out. 

In  addition  to  the  ivasous  above  given,  it  also  occurs  to  me  that  it 
must  biive  been  in  contemplation  of  the  legislature  when  this  act  was 
pasM-d  that  these  cliiinis  shonld  be  paid  from  the  current  expense  fund 
of  the  institution,  otherwise  no  fnnd  was  created  to  discharge  this  ob- 
ligation of  the  Ktate.  I  cannot  lielieve  that  the  l^islature  in  the  passage 
of  this  act  gave  to  the  employe  in  a  State  institution  a  right  to  partici- 
pate in  the  l>eneflts  of  this  act,  left  him  with  a  naked  right,  and  pro- 
vi<l(y|  no  manner  f()r  its  jiayment  and  discharge  by  the  State.  It  may 
be  that  the  legislature  will  provide  a  fund  to  be  devoted  to  employes 
of  tlie  Ktate  and  all  of  its  institutions,  but  unless  such  pi-ovision  is 
made  it  is  my  ojiinion  that  this  liability  must  l)e  discharged  by  each 
of  the  Ktate  institutions  from  the  current  exjiense  fuud  of  the  institu- 
tion. It  tlierefoi-e  follows  that  in  my  opinion  your  Board  has  no 
authority  to  audit  this  claim,  but  that  it  is  one  that  should  be  paid 
the  HHiiiO  as  any  other  institution  claim  out  of  the  current  expraise  fund 
r>r  the  Michigan  School  for  the  Blind. 

I  herewith  return  the  vouchers. 

Verv  reapectfullv, 

GRANT  FELLOWS. 

F-pi-o.  Attorney  General. 


.yGoogle 
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HOSPITAL  TICKETS.    Violation  of  the  insurance  laws  of  this  State. 

January  22,  1913. 

Mr.  H.  P.  Orr,  Deputy  Insurance  CommisHioner,  (.^pitol,  I^ansing: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  January  10th  enclosing 
letter  received  from  William  J.  Miller,  of  Rapid  River.  Michigan,  relative 
to  hospital  tickets  iestied  by  Dr.  A.  L.  Laing  of  Rapid  River.  Mr. 
Miller  states  that  Dr.  I^aing  is  a  client  of  his,  and  he  wishes  to  be  ad- 
vised as  to  whether  or  not  the  following  form  of  hospital  ticket  is  in 
violation  of  the  insurance  laws  of  this  state,  {Act  237,  Public  Acts 
1881.  sectionB  5110  et  Beq.  Compiled  havs  1807,  as  amended  by  Act  190 
of  the  Public  Acts  of  101)1). 

"The  Laing  Hospital.  A.  L.  Laiug,  Siii^eon.  Rapid  River,  Michigan. 
No.  801. 

Mr 

In  consideration  of  his  present  good  health  and  payment  of  TEN 
DOLLARS  (tlO.OO),  is  entitled  to  admission  and  treatment  and  board 
in  the 

Laing   Hospital   at   Rapid   River,   Mich, 
at  any  time  during  one  year  from  date,  when  sick  or  disabled  by  injury 
received  wtile  in  the  discharge  of  duty,  and  Five  Dollai-s    (|5.00)   per 
week  while  undergoing  treatment  for  injury  ia  the  Laing  Hospital  at 
Rapid  River. 

The  holder  of  this  ticket  must  present  the  same  when  applying  for 
treatment.     This  ticket  is  not  transferable  and  does  not  include  treat- 
ment for  chronic  or  infectious  or  contagious  diseases- 
Dated  at ,  10.... 

A.  L.  LATN«.  M.  D. 
Keceived  jmyment, 
Agent." 

In  reply,  woold  say  that  in  my  opinion  the  issuance  of  hospital 
tickets  in  the  above  form  constitutes  the  transaction  of  a  health  and 
accident  insurance  business,  and  the  transaction  of  such  a  bnstness  is 
in  violation  of  the  insurance  law«  of  this  state,  unl€«s  such  laws  are  com- 
plied with. 

Very  respectfully. 

GRANT  FELLOWS, 
W-g-o.  Attorney  tJeneral. 

HOARD  OF  SUPERVISORS.     Designates  county  deiMwitorj-. 

January  22.  1913. 

Mr.  Harris  B.  Qalpin,  Prosecuting  Attorney,  Moskegon,  Michigan : 

Dear  Sir — I  am  in  receipt  of  your  letter  of  January  17th  asking  for 
an  opinion  from  this  department  relative  to  the  applicability  of  Act  No. 
212  of  the  Public  Acts  of  1911,  au  act  authorizing  the  Boaqd  y^/^uoer- 
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viflore  of  an.v  contity  to  designate  a  county  depositorr  and  to  prescribe 
the  duties  of  certain  officials  relative  thereto. 

Your  letter  falls  attention  to  Act  Xo.  .ttJ5  of  the  Local  Acts  of  1899, 
vhich  act  gives  the  Board  of  Supervisors  of  yoor  county  power  to  desig- 
nate a  county  deiHJsitorj',  to  prescnl)e  and  direct  that  all  county  funds 
shall  be  placet!  in  snch  depositor)'  and  that  they  shall  be  paid  out  only 
in  a  certain  manner. 

I  am  of  the  opinion  that  Act  No.  212  of  the  Public  Acts  of  1911,  aud 
Act  Xo.  99  of  the  I'ublic  Acts  of  1909,  which  it  atnetids.  repeal  Act 
Xo.  365  of  the  Local  Acts  of  1S99,  and  your  county  is  therefore  gov- 
erned by  the  provisions  of  the  former  acts. 

A  special  law  is  not  repealed  by  a  general  law  unlec«  there  is  some- 
thing in  the  general  law  showing  that  the  legislature  intended  such 
repeal.  It  is  clear  that  by  the  enactment  of  Act  Xo.  99  of  the  Public 
Acts  of  1909,  the  legislature  intended  to  establish  uniform  rules  gov- 
eming  all  coujities  in  the  state,  and  the  legislature  must  therefore  have 
intended  that  local  acts,  such  as  the  one  which  governed  your  county, 
should  be  repealed. 

Under  the  provisions  of  Act  Xo.  99  of  the  Public  Acts  of  1909,  as 
amended,   the  county  treasurer  «t)uld   be   the  proper  oflBcer   to  draw 
warrants  against  the  funds  of  the  county  in  the  county  depository. 
Verv  reapectfuHv, 

GRANT  FELLOWS, 

W-g-o.  Attorney  General, 

MORTGAGK  TAX   I^W.     Mortgages  executed  prior  to  January  Ist, 
1912. 

January  21.  1913. 

Sir.  Edward  F.  Ktein,  County  Treasurer,  Wayne  County,  Detroit.  Michi- 
gan: 

Dear  Kir — We  are  in  recdpt  of  a  letter  from  Slessrs,  Boweii,  Douglas, 
Eanian  &  Barbour,  asking  for  a  ruling  from  this  deiKirtment  with  refer- 
ence to  Ihe  mortgage  tax  law  (Act  X'o.  91,  Public  Acts  1911)  as  ap- 
plicable to  tlie  facts  set  forth  in  the  following  statement: 

"A  corporation  executed  a  mortgage  several  years  before  January 
1st,  1912,  for  f400,000.  Subsequently  and  a  year  or  tuo  before  January 
1st.  1912,  the  exact  date  being  immaterial,  another  mortgage  was  ex- 
ecuted for  $1,000,000.  Both  of  these  mortgages  were  given  to  secure 
bonds.  The  |l,0O0.0O0  mortgage  provided  that  f400.000  of  the  bonds 
should  be  set  aside  to  retire  the  bonds  under  the  first  mortgage.  None 
of  the  bonds  have  been  retired  but  interest  has  been  paid  upon  them 
and  they  are  now  outstanding  in  the  hands  of  se\eral  bondholders.  The 
holders  of  the  second  mortgage  bonds  wish  to  pay  the  mortgage  re- 
cording tax  provided  for  in  the  Act  of  1911.  They  offer  to  pay  the  tax 
upon  fliOO.OOO  of  the  bonds,  being  the  amonnt  of  bonds  issued  under  the 
second  mortgage,  and  for  this  purpose  tiiey  will  comply  with  the  pro- 
visions of  Sections  5  and  6  of  the  Act. 

The  question  is:  Would  n<)t  the  County  Treasurer  be  authori/.ed  to 
receive  and  certify  as  jirovidol  by  the  Act.  a  sum  equal  to  50c  on  the 
dollar  on  $000,000.  and  in  your  opinion  would  not  such  bonds  thereafter 
be  exempt  from  taxation.  We  ask  this  opinion  of  yoii  in  advance  in 
order  that  the  parties  may  be  fully  advised  of  their  rights,  assuming 
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that  in  case  such  mortgage  was  offered  for  record  possibly  the  Count; 
Treasurer  irould  a»k  your  advice  on  this  subject." 

It  is  the  opinion  of  this  department  that  you  would  be  authorized  to 
certify  that  the  said  mortgage  of  one  miliiou  dollars,  executed  prior  to 
January  1,  1912,  secures  an  issue  of  :f(>0O.OflO  of  bonds,  and  yon  would  be 
authorized  to  compute  the  specific  tax  on  said  amount  of  $600,000. 

It  appears  that  the  mortgage  in  question  was  given  to  secure  an  issue 
of  11,000.000  of  bonds,  but  |400,(>0«  of  these  bonds  were  to  be  used  to 
retire  an  equal  amount  of  bonds  issued  under  a  prior  mortgage.  It 
appears  also  that  the  $100,000  of  bonds  issued  under  the  first  mortgage 
have  not  been  retired  and  the  $400,000  of  bonds  authorized  in  the  second 
mortga^  to  retire  them  have  not  been  Issued.  These  $400,000  of  bonds 
authorized  to  retire  the  former  bonds,  not  having  been  issued,  the  mort- 
gage of  $1,000,000  is  clearly  covered  by  section  5  of  the  act  which  pro- 
vides in  part,  that — 

"In  case  of  mortgages  made  in  trust  to  secure  payment  of  bcmds 
or  obligations  issued  or  to  be  issued  thereafter,  if  only  a  partial 
amount  of  the  indebtedness  has  been  advanced  thereon  at  the 
time  of  presentation  for  record  such  mortgage  shall,  at  the  end 
thereof,  contain  a  swoi'n  stat^nent  of  the  amounts  advanced  there- 
on and  secured  thereby  and  the  tax  herein  provided  shall  be  com- 
puted on  that  basis," 

Only  $600,000  of  bonds  have  been  issued,  and  only  that  amount  has 
therefore  been  advanced  under  the  mortgage  in  question.  The  mort- 
gage would  therefore  be  entitled  Ut  be  recorded  under  section  5,  above 
quoted,  upon  pii.vnient  of  the  spe<'ific  tax  on  the  amount  actually  ad- 
vanced thereon.  If  the  $400,000  of  bonds  authorized  by  the  mortgage  to 
be  issued  to  retire  the  bonds  under  the  prior  mortgage,  are  later  issued, 
the  specific  tax  thereon  will  have  to  be  paid  under  the  follon-ing  clause 
of  section  5  of  the  act : 

"When  a  further  amount  is  advanced  thereon  or  becomes  secured 
thereby  the  mortgagee  shall  immediately  present  to  the  county 
treasurer  and  file  with  the  recording  ofBcer  where  such  mortgage 
was  first  recorded  a  statement  of  the  amount  to  be  further  ad- 
tanred  or  bet'ome  further  secured  and  the  tax  on  such  amount 
shall  thereupon  become  due  and  payable  on  such  amount  about 
to  be  advanced  or  secured,  and  it  shall  be  paid  in  the  same  man- 
ner as  to  the  original  tax  thereon  as  in  this  act  provided.  If 
such  additional  tHx  is  not  paid  as  required  by  this  section  such 
trust  mortgage  and  evidence  of  indebtednefw  bonds  or  securities 
secured  thereby  shall  be  nuenforceable  until  said  tax  is  p^id  and 
such  additional  tax  shall  draw  interest  at  the  rate  of  one  per 
cent  per  month  from  the  date  when  the  same  became  due." 

We  are  sending  a  copy  of  this  letter  to  Messrs.  Boweu.  Douglas, 
Eaman  &  Barbonr  for  their  information. 

Respectfully  vours. 

GRANT  FELLOWS, 
W-go.  Attorney  General. 
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PKIMABY  LAW.  Candidates  for  the  office  of  County  Road  C(Hnml8- 
eiiHier  are  to  be  nominated  id  accordance  \rith  the  provisiona  of  the 
primary  law. 

January  ^,  1913. 

Mr.  Pelix  H.  Flynn,  County  Clerk,  Cadillac,  Michigan; 

Dear  Sir — Your  letter  of  the  18th  inst.  askiog  for  an  opinion  from 
thia  department  as  to  the  necessity  of  holding  a  primarj-  to  select  can- 
didates for  the  office  of  county  road  commianioner  in  your  county,  hap 
been  received.     Your  inquiry  is  as  follows: 

"We  have  two  vacancies  in  the  office  of  County  Boad  CommiBsionera 
to  fill  in  Wexford  County  this  spring  and  as  there  are  no  other  state 
or  county  officers  to  be  elected  will  it  be  necessary  to  hold  a  primary 
election  or  can  candidates  be  selected  at  the  conventiMi  which  will  be 
called  to  select  delegates  to  the  state  convention  ?" 

It  is  our  opinion  that  the  office  of  County  Road  Coraraiasioner  comes 
under  the  primary  law.  and  that  in  accordance  with  the  provisions  of 
section  16  of  Act  No.  279  of  the  Public  Acts  of  1911,  it  will  be  necessary 
for  you  to  nominate  candidates  therefor  at  the  primary. 
Very  respectfully, 

GRANT  PELTX>We. 

Oa-g-o.  Attorney  General. 


BOARD  OF  SUPERVISORS.  REPRESENTATION  OF  CITIES.  The 
Le^slature  has  power  to  fix  the  representation  that  cities  shall  have 
on  the  Board  of  Supervisors  of  the  county.  A  local  act  passed  in  1901 
making  city  assessors  members  ex-officlo  of  the  Board  is  valid. 

Januan-  22.  1913. 

Hon.  Thomas  T.  Fralick,  Member,  House  of  Representatives,  I,AQsing, 
Michigan : 

Dear  Sir — Yon  have  recently  submitted  the  following  inquiries  to 
this  office,  and  have  asked  for  an  opinion  thereon: 

"1.  Has  section  11  of  Act  No.  4fil  of  the  I»cal  Acts  of  1901  any 
binding  force  and  effect? 

2.  If  such  section  is  binding,  what  measure  will  be  necessary  in  order 
to  have  it  repealed?" 

In  answer  to  your  first  qnection.  it  is  the  opinion  of  this  department 
that  the  Mection  I'efen-ed  to  is  constitutional  hihI  binding.  Swtion  7. 
.Article  VIII.  of  the  Constitntiott  of  l!t08.  confers  upon  the  legislature 
the  [wwer  to  fix  the  representation  that  cities  shall  have  upon  the  Board 
of  Supervisors  in  the  county.  T'ndei"  this  provision,  our  Supreme  Court 
has  held  that  acts  making  tlie  pi-esident  of  the  village  and  the  mayor 
of  a  city  nieniltei-s  exofflcio  of  the  Board  of  Kuiienisoi-s  wei'P  consti- 
tutional. 

Holden  v,  Supen-isors.  77  Mich.  202. 
Attorney  General  v.  Preston,  56  Mich,  177. 

Coosequently.  in  view  of  the  constitutional  provision  andiirfi9er^^d/^> 
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authority  of  the  cases  cited,  we  think  that  the  section  in  question  mak- 
ing the  asseseorB  of  the  City  of  Manistee  members  ex-offlcio  of  the 
Board  of  Supervisors  of  tbe  county  is  binding. 

The  second  qneetion  brings  up  the  proposition  whether  the  section 
referred  to  can  be  repealed  by  a  local  act  or  only  by  a  general  act.  Sec- 
tion 30  of  Article  V  of  the  Constitution  of  1908,  reads  in  part  as  follows: 

"The  legislature  shall  pass  no  local  or  special  act  in  any  case 
where  a  general  act  can  be  made  applicable,  and  whether  a  gen- 
eral act  can  be  made  applicable  shall  be  a  judicial  questiwi  "  "  "." 

We  think  that  it  wias  the  intention  of  the  framers  of  the  constitution 
by  this  provision  to  prevent  the  ^actment  of  special  l^slation  in  any 
and  all  cases  where  a  general  act  can  be  made  to  apply.  In  this  caae 
there  is  no  doubt  but  t£at  a  general  law  can  be  enacted  that  will  effect 
the  desired  result.  It  \s  our  opinion,  therefore,  under  the  section  of 
the  constitution  cited,  that  section  11  can  be  done  away  with  by  the  leg- 
islature only  by  an  act  applicable  in  terms  to  the  eitire  state. 

Under  the  provisions  of  the  "Home  Rule"  amendmwit  of  the  consti- 
tution adopted  at  the  last  general  election,  the  electors  of  the  city 
may  amend  the  city  charter.  CWiBequently.  the  voters  of  the  City  of 
Uanistee  may  so  amend  and  may  repeal  the  section  referred  to.  Other 
than  this,  there  is  no  remedy  except  by  general  act  as  suggested  above. 
Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  fleneral. 

TAXATION.     Exemption  from  operates  only  in  favor  of  the  owner  of 
the  propertv, 

January  24th,  1913. 
Mr.  E.  E.  Allen.  Hermansville,  Michigan: 

Dear  Sir — I  have  yours  of  the  20fh  instant  in  which  you  state: 

"My  Father,  Jeremiah  C,  Allen,  a  private  in  Co.  M,  Ist  Michigan 
Engineers  and  Mechanics  with  an  honorable  dischai^,  died  March  4, 
1901,  without  a  will,  leaving  forty  acres  of  land  situated  in  Chase 
Township,  l^ke  County,  Michigan,  worth  about  f900.00  to  his  heiffi, 
which  were  my  mother  and  three  grown  children.  We  three  children 
wlhen  we  were  at  the  funeral  made  a  solemn  promise  that  we  would 
never  interfere  with  the  property  during  mother's  life  time,  because  we 
felt  that  it  belonged  to  her  as  much  as  to  him.  •  •  •  •  This  agreement 
has  been  faithfully  kept  and  the  property  assessed  as  the  J.  C.  Allen 
estate,  she  always  paying  the  taxes  therefor.  Last  spring  she  made  out 
proper  exemption  papers  and  filed  them  with  the  supervisor  in  due 
time,  and  supposed  until  last  week  that  she  would  not  have  to  pay 
taxes  this  year.  Since  Januarj-  10th  the  township  treasurer  notified 
her  that  her  taxes  were  |16.24  this  year.  •  •  •  •" 

You  ask  for  information  as  to  whether  or  not  your  mother,  having 
filed  the  proper  exemption  papers  in  due  time,  should  be  obliged  to 
pay  the  said  taxes. 

In  reply  thereto  would  say  that  in  my  opinion  the  taxes  must  be 
paid  upon  said  property.  I  am  enclosing  a  copy  of  Act  174  of  the  Public 
Acts  of  lOtl  which  is  the  Act  providing  for  the  exemption  in  question. 
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You  will  notice  from  an  examination  of  Subdivision  11.  Sec.  7,  of  the 
same  that  the  exemption  applies  to  "all  real  estate  to  the  value  of  |1,000 
nsed  anci  o\^ed  at*  a  homestead  by  any  wife  or  widow  of  such  soldier 
or  sailor." 

Under  the  statement  of  facta  fjiven  by  yon,  the  property  is  not  owned 
by  your  mother  but  is  owned  by  the  heirs  of  your  father  and  if  the 
same  were  to  be  considered  as  covered  by  subdivision  11  of  Section  7 
of  Act  No.  174  herewith  enclosed,  the  eflfect  would  be  that  property 
other  than  that  of  the  widow  would  be  ex^npt  from  taxation,  viz.: 
the  property  of  the  three  children,  heirs  of  J.  0.  Allen,  deceased. 

While  in  this  case  it  mijcht  be  eqaitable  and  just  to  exempt  the  prop- 
erty from  taxation,  the  law  caanot  deal  with  particular  cases  but  most 
be  general  and  apply  to  all  within  a  certain  class  therefore  I  know  of 
no  ■way  that  your  mother  can  avail  herself  of  the  exemption  privilege 
unless  the  property  is  owned  and  used  as  a  homestead  by  h^. 
Respectfully  yours, 

GRANT  FELLOWS. 

Cr-m-0.  Attorney  General. 


LOCAL  ACT.  Under  seetion  30  of  Article  V  of  the  Constitution  of 
ld09.  a  local  act  is  prohibited  in  any  case  where  a  general  act  can 
be  made  applicable. 

January  24,  1913. 

Hon.  Charles  W.  Smith.  Member,  House  of  Representatives,  Tjansing, 
Michigan : 

Dear  Sir— I  enclose  letter  of  Mr.  J.  M.  Keith,  relative  to  the  con- 
solidation of  certain  school  districts  at  Otter  Lake,  Michigan,  whidi 
was  referred  to  this  dejjartment  for  an  opinion  as  to  the  feasibility  of 
effecting  such  consolidation  by  means  of  a  local  act. 

It  is  my  opinion  that  a  local  or  special  act  of  the  legislature  for 
the  purpose  suggested  would  come  within  the  prohibition  of  section  30 
of  Article  v.  of  the  Constitution  of  1908,  which  reads  in  part  as  follows: 

"The  legislature  shall  pass  no  local  or  s]>ecia]  act  in  any  case 
where  a  general  act  can  be  made  applicable,  and  whether  a  gen- 
eral act  can  be  made  applicable  shall  be  a  judicial  question.  *  "  •" 

I  believe  that  the  consolidati<m  can  be  effected,  however,  under  a  gen- 
eral act  applicable  in  terms  to  the  entire  state.  As  beating  upon  this 
proposition  I  call  yonr  attention  to  Act  No.  62  of  the  Public  Acts  of 
1911,  which  confers  power  upon  the  township  board  to  alter  the  bound- 
aries of  school  districts  In  the  township.  It  seems  to  me  that  this  act 
could  be  amended  so  as  to  permit  the  township  board  or  boards  to 
consolidate  school  districts.  Under  the  act  as  amended  in  the  way 
suggested  doubtless  the  consolidation  conid  be  easily  brought  about. 

This  reference  to  Act  No.  62  of  the  I*uhlic  Acta  of  mil  is  given  merely 
as  a  suggestion.  Tt  may  seem  more  desirable  to  you  that  the  general 
act  shall  take  a  different  form  than  that  act. 

Respectfnllv  vours. 

GRANT  FELLOWS, 

Ca-go.  -^^*T^  ^«t^t)<^le 
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PRIMABY  ELECTION  LAW.  NEW  POLITICAL  PABTY.  ENROLL- 
MENT. Voter  vrbo  is  not  enrolled  may  be  the  candidate  of  a  new 
political  party.  A  person  ma;  circulate  hlB  petition  as  a  candidate  for 
office  <Hi  a  new  political  part;  ticket,  although  he  is  enrolled  as  a 
member  of  another  politi<^  part;. 

January  30,  1913. 

Mr.  Homer  J.  McBride,  City  Attorn^,  Flint,  Michigan : 

Ijtwr  Bir — I  have  your  communication  of  January  27th,  in  which  you 
state  that  a  new  political  part;  is  to  be  organized  in  your  city  for 
purposes  of  municipal  election  only,  that  a  number  of  qualified  electors 
enrolled  on  the  25th  inst.  as  members  of  the  Peoples'  Party,  and  that 
nomination  petitions  have  to  be  filed  with  the  city  clerk  on  or  before 
February  11th  in  order  to  obtain  the  pnnting  of  the  names  of  candi- 
dates up<m  the  official  primary  election  ballot.  Under  this  statement 
of  facts  you  ask: 

1.  "tt'ould  the  fact  that  a  man  was  not  enrolled  as  a  People's  Party 
man  prevent  him  from  being  a  candidate  for  nomination  on  that  ticket 
ut  the  primary  on  March  5th? 

2.  Cfln  he  be  a  candidate  on  that  ticket  and  enroll  on  primary  day 
as  a  member  of  that  party? 

3.  Supposing  he  is  now  a  member  and  enrolled  as  of  some  other 
political  party.  The  act  above  referred  to  provides  that  qualified 
electors  may  sign  nomination  petitions  of  candidates  for  office  on  the 
new  political  party  ticket  without  being  enrolled.  Does  the  Cook  de- 
cision make  it  necessary  for  a  candidate  to  be  enrolled  as  a  member 
of  such  party  before  circulating  his  petition  ?" 

In  reply  to  your  inquiries  in  the  manner  above  set  forth,  would  say: 

1.  A  man  who  is  not  enrolled  with  any  political  party  may  be  a 
candidate  for  nomination  on  the  ticket  of  the  People's  Party  at  the 
primary  to  be  held  on  March  atb,  regardless  of  whether  he  enrolls  as 
a  member  of  that  political  party  or  not.  If,  however,  he  is  not  enrolled 
as  a  member  of  the  People's  Party  but  is  an  enrolled  member  of  any 
other  political  party,  he  may  be  a  candidate  for  nomination  on  the 
People's  Part;  ticket,  provided,  that  he  re-enrolls  as  a  member  of  the 
People's  Party  on  primary  election  day. 

2.  The  answer  to  your  second  question  is  contained  in  my  answer  to 
your  first  question. 

3.  It  is  my  opinion  that  a  person  ma;  circulate  his  petition  as  a  can- 
didate for  nomination  for  office  on  the  People's  Party  ticket,  even 
though  lie  is  not  an  enrolled  member  of  such  )Hilitical  party.  He  must, 
howevei-,  enroll  on  ])riniai'>-  election  day  as  a  nieml»er  of  the  new  political 
party  or  any  votec  last  for  him  will  be  void. 

Respecffullv  Yonrs. 

GRANT  FHLIX)WB, 
L-g-o.  Attorney  General. 
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HIGHWAYS.      COUNTY     ROAD     SYSTEM.      IXKIAL     ACT.      BAY 
COTTNTY : 

1.  Ix)pal  act  for  Bay  County  Road  System  not  repealed  by  Grai- 
eral  Highway  Act. 

2,  Stone  Rond  Botn-d  cannot  be  changed  from  five  men  to  three. 

January  30th.  1913. 
Mr.  Jamet*  I>.  McCormick,  Bay  City,  Michigan: 

Dear  Sir — I  have  your  comninnication  of  the  23rd  instant  in  which  you 
state  that  Bay  County  has  a  stone  road  board  consisting  of  five  mem- 
bers operating  under  Apt  278  of  tlie  public  acts  of  18^  and  amend- 
ments thereto ;  that  tlie  county  road  law.  Act  283  of  the  Pnblic  Acts  of 
190ft  has  not  been  adopted  in  Bay  County.  Yon  desire  to  know  whether 
the  board  of  five  members  under  the  original  Art  can  he  reduced  to  a 
board  of  three  m^nbers  ae  provided  in  the  general  highway  law  and 
aleo  if  the  general  law  snpercedeR  the  local  act. 

In  reply  thereto  I  call  your  attention  to  Section  30  of  <?liap.  4  of 
Act  283  of  the  Public  Acts  of  1909  which  provides  in  part  as  follows: 

"Xone  of  the  provisions  of  this  chapter  relative  to  the  election 
and  term  of  office  of  coimty  i*oad  commissioners  shall  apply  to 
the  county  of  Marquette,  or  to  any  other  county  in  which  special 
provision  therefor,  has  been  or  may  hereafter  be  made  by  the 
legislature," 

I  also  call  your  attention  to  the  i-epealing  clause  of  Act  283  which 
reads  as  follows: 

"All  Acts,  or  parts  of  acts,  inconsistent  with  or  contravening 
the  provisions  of  this  Act  are  hereby  repealed." 

I  call  your  attention  to  this  to  show  that  Act  283  does  not  expressly 
repeal  any  legal  act,  so  that  the  general  principles  of  repeal  by  neces- 
sary implication  would  apply.  r.^ewi8'  Sutherland  Statutory  Construc- 
tion, Second  edition,  page  530. 

As  a  rule,  general  laws  will  not  repeal  those  which  are  special  or 
local,  id  page  520,  et  seq. 

It  would  also  be  questionable  whether  the  terms  of  your  local  act 
are  even  inconsistent  with  the  terms  of  the  general  act.  It  would  be 
difficult  to  say  that  the  two  statutes  are  in  pari  metria,  I^wis'  Suther- 
land Statutory  Construction,  pages  502  and  508. 

The  provisions  of  chapter  4  of  the  general  highway  laws  ai"e  permis- 
sive in  character  in  as  much  as  the  adoption  of  the  county  road  system 
requires  a  vote  of  tlie  electors  of  the  county.  In  your  case  no  vote  has 
been  taken  so  that  in  no  sense  can  the  county  i-oad  system  provided  in 
the  general  highway  laws  be  said  to  be  in  oi>eration  in  Bay  County. 

Por  these  reasons,  I  am  of  tlie  opinion  that  your  local   act  is  still 

in  effect  and  that  there  would  l>e  no  authority  to  change  the  manner  of 

their  election  or  the  number  constituting  the  board,  at  least  until  the 

provisions  of  Chapter  i  of  the  general  highway  laws  have  been  adopted. 

BespectfuUy  vours, 

GRANT  FELLOWS, 

P-m-o.  Attorney  '^«'t^^\)o|(_: 
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PUBLIC  BUILDING.  Amount  that  may  be  expended  by  the  Board 
<tf  Supervisors  for  the  repair  of  public  buildings,  without  aubmitting 
the  proposition  to  a  vote  of  the  electors. 

BOARD  OF  SUPERVISORS.  Maj  expend  what  amount  in  any  one 
year  for  the  repair  of  public  buildings,  withont  submitting  the  propo- 
sition to  o  vote  of  the  electors. 

Jannaiy  31st,  1913. 

Mr.  Earl  C  Michener,  I'rosecuting  Attorney,  Adrian,  Michigan: 

Dear  Sir — Yours  of  the  24th  instant  received  and  contents  noted. 
You  ask:  "What  amount  may  a  Board  of  Supervisors  in  this  State  ex- 
pend in  any  one  year  for  the  repair  of  public  buildings,  without  sub- 
mitting the  proposition  to  a  vote  of  the  electors?" 

You  also  call  attention  to  Section  10  Article  VIII  of  the  new  consti- 
tution and  Section  2480  of  the  compiled  laws  of  1897. 

I  am  of  the  opinion  that  there  is  no  conflict  between  the  provision 
of  the  constitution  above  and  Section  2480.  The  constitational  pro- 
vision relates  to  the  amount  that  may  be  raised  while  the  statute  pro- 
\ideB  how  much  the  board  may  expend  without  authority  from  the  elec- 
tors. 

I  also  call  your  attention  to  tlie  fact  that  Section  2480  refers  only  to 
the  repair  of  the  conrt  house,  jail  and  public  offices  of  the  county, 
while  Section  10  of  Article  VIII  of  the  Constitution  refers  to  the  con- 
Btruction  or  repair  of  all  public  buildings  or  bridges. 

While  the  question  submitted  by  you  has  never  been  passed  upon 
directly  by  the  Supreme  Court  of  this  state.  I  am  of  the  opinion  that 
the  court  would  hold  that  the  limitation  of  $500.00  provided  by  Section 
2480  applies  only  where  it  is  necessary  to  raise  the  amount  by  borrow- 
ing or  by  taxation  and  would  not  apply  as  a  limitation  where  the  funds 
were  on  hand  and  available  for  such  purposes. 

This  seems  to  be  the  construction  placed  upon  the  statute  by  the 
court  in  the  case  of  Attorney  General,  etc.,  vs.  Board  of  Supervisors, 
etc.,  141  Mich.  590,  the  court  using  the  following  language: 

"This  section  limits  the  amount  to  be  expended  in  any  year  to 
$500.  unless  authority  to  depend  more  is  granted  by  the  electors 
of  the  county.  This  section  clearly  does  not  apply  to  the  insur- 
ance fond,  since  the  vote  is  only  to  be  taken  when  the  money 
is  to  be  raised  by  tax  or  loan." 

From  the  above  I  am  of  the  opinion  that  the  board  of  supervisors  of 
I^enawee  Oonnty  might  legally  expend  12,000  or  more,  for  the  purpose 
of  repairing  the  court  house  of  the  county,  provided,  such  amount  was 
available  for  said  purpose  A\iithont  bon^twing  oi-  raising  the  same  by 
taxation,  and  that  it  would  not  be  necessary  to  submit  the  proposition 
in   such  case  to  the  electoi-s  of  the  county. 

I  would  advise  however,  thtit  the  same  should  he  uuthorized  by  a 
two-thirds  vote  of  the  board. 

Res(>ectfuilv  vonrs. 

0RAS"TFELI»WS. 
Cr-m-o.  Attorney  General. 

Digitized  oyGoOgle 
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HCHOOL  DISTRICTH.  BOUNDARl'  LINE.  The  shifting  of  the  cur- 
rent of  a  river  by  artificial  means  does  not  opemte  to  change  the 
boundary  lines  between  two  districts.  A  dam  located  partly  in  one 
district  and  j>art]y  in  the  other  is  subject  to  taxation  by  each  accoi'd- 
ing  to  the  portion  of  such  dam  situated  in  each. 

February  5,  1913. 

Scully  &  Eldred,  Attorneys  at  I^w,  Ionia,  Michigan: 

Oentlemen — Your  letter  of  the  24th  Inst,  requestiug  an  opinion  from 
this  d^artment  as  to  the  taxation  righta  of  the  school  districts  men- 
tioned therein  in  the  commonw-«alth  dam  located  partly  in  each  district, 
has  been  received. 

In  reply  thereto,  I  think  that  the  shifting  of  the  river  by  artificial 
means  would  not  operate  to  change  the  tmuudary  line  between  the  two 
districts,  that  is,  the  boundary  line  would  remain  as  it  was  before  tlie 
construction  of  the  dam.  With  regard  to  the  taxation  of  the  dam, 
each  district  is  entitled  to  tax  such  portion  thereof  as  is  situated  within 
the  boundaries  of  the  district,  consequently,  if  as  you  state  approxi- 
matelv  one-flfth  of  the  dam  is  located  in  district  No.  1,  and  four-fifths  in 
district  \o.  9,  it  follows  that  the  former  district  is  entitled  to  taxw 
upon  one-fifth  of  the  actual  value  of  the  dam,  and  district  Xo.  K  t<) 
taxes  upon  four-fifths  of  such  value. 

The  cost  of  construction  would  scarcely  be  a  proper  basis  for  assess- 
ment valuation,  inasmuch  as  such  coat  may  have  been  greater  or  less 
than  the  present  value.  It  is  rather  the  actual  present  value  of  the 
dam  that  is  to  be  coneidei-ed  for  assessment  pui-poscs. 

Itespectfiillv  vours, 

GRANT  FELLOWS, 

Cag-o.  Attorney  General. 

WORKINGMEN'S  COMPENSATION  ACT.  OFFICIAL  Ai'D  EM- 
PLOYE. The  relation  of  employer  and  employe  rests  fundamentally 
upon  contract,  while  the  powers  and  duties  of  officials  are  fixed  and 
prescribed  by  law.  A  convict  working  on  state  account  is  not  an 
employe  within  the  meaning  of  the  act. 

February  5,  1913. 

Hon.  Otis  Fuller,  Warden,  Michigan  Reformatory,  Ionia,   Michigan: 

Dear  Sir — Your  favor  of  the  30th  ultimo  has  been  received  and  con- 
tents noted.  I  think  that  your  position  as  to  the  dividiug  line  between 
a  state  official  and  an  employe- is  the  proper  one.  It  se^ns  to  me  that 
the  relation  of  employ^  and  employe  rests  fundamentally  upon  contract  . 
and  that  the  status  of  the  employe  is  to  be  determined  in  accordance  with 
such  contract.  On  the  other  hand,  the  rights,  powers,  duties  and  obli- 
gations of  a  state  official  are  fixed  and  prescribed  by  law. 

It  is  ray  opinion  that  a  prisoner  working  on  state  accounts  is  not 
to  be  considered  as  an  employe  within  the  meaning  of  the  act.  It  can 
scarcely  be  said  that  there  ia  any  contractual  i-elation  between  the 
State  and  such  prisoner,  in  view  of  the  fact  that  the  latter  is  restrained 
of  his  liberty  as  a  punishment  for  crime,  neitlier  could  such  oirisoner  l 
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be  roDBidered  as  being  in  the  employ  of  any  contractor  with  the  Htate 
for  his  services,  for  between  snch  contractor  and  such  prisoner  there  is 
no  privity  whateier,  consequently,  it  follows  that  a  prisoner  of  tlie 
^tate  who  is  injured  wbile  working  on  state  account  or  while  working 
on  contract  would  have  no  redress  under  the  liability  Act. 
Kespectfully  yours, 

GRANT  FELLOWS, 
Ca-g-o.  Attorney  General. 


CORPORATIONS.  All  corporations  except  those  engaged  in  manufac- 
turing and  mercantile  busineeB  must  be  incorporated  for  a  single 
purpose  under  the  provisions  of  Act  No.  232,  P.  A.  1903. 

February-  6.  1913. 
Lockerby  &  Bowen,  Attorneys  at  Law,  Quincy,  Michigan: 

Gentlemen — Your  letter  of  the  5th  inst.  relative  to  the  formation  of 
a  corporation  for  agricultural  purposes  has  been  received.  You  state 
that  the  purposes  for  such  incorporation  are  as  follows:  "To  engage  in 
the  pursuit  of  agriculture  in  the  development  of  real  property  in  con- 
nection therewith,  and  used  therefor,  in  planting,  harvesting,  selling,  ex- 
changing faim  products,  and  the  raising,  keeping,  selling  and  ^chang- 
ing of  domesticated  animals  incidental  and  necessar)-  thereto." 

Section  1,  of  Act  232  of  the  Public  Acts  of  VMS  enumerates  the  pur- 
poses for  which  corporations  may  be  formed.  You  will  note,  however, 
that  the  language  of  that  section  does  not  permit  the  formation  of  a 
corporation  for  the  carrying  on  of  more  than  one  of  the  purposes 
enumerated  with  the  exception  of  corporations  engaged  in  manufactur- 
ing and  mercantile  bosinees.  It  would  seem  to  me  that  in  the  state- 
ment above  set  forth  as  to  the  punwse  for  which  your  client  wishes 
to  incorporate  more  than  one  business  is  indicated.  Possibly,  the 
objection  made  by.  the  Department  of  State,  to  which  you  refer,  was 
based  upon  these  grounds.  Doubtless  such  a  corporation  could  be 
formed  for  one  of  the  purposes  indicated  in  the  statement  snch  as,  for  in- 
stance, the  buying,  selling  and  breeding  of  live  stock,  and  the  other  pur- 
poses carried  on  by  the  corporation  thus  fonned  as  merely  incidental 
to  the  main  purpose. 

I  apprehend  that  the  Department  of  State  will  make  no  objection  to 
the  articles  of  incorporation,  so  long  as  the  purpose  expressed  in  such 
articles  is  single  and  within  the  contemplation  of  the  first  section  of 
Act  232,  above  referred  to. 

Verv  tnil.v  vours, 

grant"  fellows. 

Ca-g-o.  Attorney  General, 


.yGoogle 
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CITY  WARDS.  When  the  boundaries  of  the  different  wards  of  a 
city  have  once  been  fixed  pursuant  to  statute  there  is  no  powier  con- 
ferred in  the  city  to  alter  the  same.  This  being  a  matter  that  can  lie 
remedied  by  a  general  lan',  the  legislature  is  forbidden  by  the  Consti- 
tution to  pass  a  local  or  special  act  applicable  to  any  particular  city. 

February  10,  1913. 
Mr.  S.  L.  Lawton,  Attorney  at  T-aw,  Hancock,  Michigan: 

Dear  Sir — Your  letter  of  the  1st  inst.  addressed  to  this  department 
has  been  received.  You  have  a^ed  for  an  opinion  upon  the  following 
statement  of  facts. 

"Hancock  is  a  city  of  the  fourth  class  and  the  coancil  desires  to  re- 
arrange the  boundaries  of  the  four  wards  so  as  to  equalize  the  num- 
ber of  inhabitants  in  each  ward.  According  to  Sec  1  of  Chapter  3  of 
Act  215  of  the  Public  Acts  of  1895  regarding  cities  of  the  fourth  class 
and  Section  2976  of  the  Compiled  Laws,  the  boundaries  of  the  wards 
can  only  be  changed  by  an  act  of  the  legislature.  Will  you  please  let  me 
known  if  this  is  the  way  you  understand  it?  If  so,  I  will  draft  up  n 
private  act  for  changing  the  boundaries  of  the  City  of  Hancock. and  have 
it  introduced  into  the  I^slature." 

The  boundaries  of  the  various  wards  having  once  been  fixed  pursuant 
to  the  statute,  it  is  our  opinion  that  they  cannot  he  altered,  save  in 
accordance  with  authority  granted  by  the  legislature.  Section  2976 
seems  to  settle  this  point  definitely.    That  eection  is  as  follows: 

"The  wards  established  by  the  council  as  provided  in  section 
10,  chapter  1  of  this  act,  and  the  wards  established  in  any  in- 
corporated city  at  the  time  of  its  incorporation  under  the  pro- 
visions of  this  act,  shall  continue  to  be  the  wards  of  such  city  until 
changed  by  the  legislature." 

Even  in  the  absence  of  such  positive  inhibition,  the  rule  seems  to  be 
well  established  that  there  is  no  power  inherent  in  a  city  to  alter  the 
boundaries  of  wards  after  such  have  once  been  fixed. 

People  V.  Young,  38  111.  490. 

In  the  instance  of  the  City  of  Hancock,  we  find  that  the  ward  bound- 
aries as  the;*-  now  exist  were  definitely  and  finally  fixed  by  Act  i65  of 
the  Local  Acts  of  1903.  Any  view  other  than  the  one  we  have  taken 
above  would  necessarily  imply  that  the  action  of  the  legislature  might 
be  forbidden  by  local  authority.  Such  would  of  course  be  wholly  un- 
warranted. 

With  reference  to  the  ])assage  of  a  special  law  to  remedy  the  con- 
dition that  exists  in  your  city.  I  wish  to  call  your  attention  to  section 
30  of  Article  V  of  the  Constitution  of  1908,  which  reads  as  follows: 

"The  legislature  shall  pass  no  local  or  special  act  in  any  case 
where  a  general  act  can  be  made  applicable,  and  whether  a  gen- 
era! act  can  be  made  applicable  shall  be  a  judicial  question.  *  "  *" 

It  seems  to  me  that  the  condition  to  which  you  refer  is  one  that^iiitt^lc 
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properly  be  readied  and  remedied  by  a  general  law.  For  example,  an 
act  conferring  power  upon  the  common  council  of  any  incorporated  city 
to  alter  bonadariee  of  the  vards  contained  in  such  city  would  doubtleas 
reach  the  desired  end. 

.  I  am  therefore  constrained  to  hold  that  tbe  condition  to  which  you 
refer  can  be  remedied  only  by  a  general  law  applicable  in  terms  to  the 
entire  state. 

Very  respectfully, 

GRANT  FELLOWS, 
Ca-g-o.  Attorney  General. 


MrXK'II'AL  LAW.  T'nder  the  ('onstitution  of  this  State  the  legisla- 
ture may  not  authorize  miinicipatities  to  engage  in  works  of  inlemal 
improvement  or  to  lend  their  credit  in  aid  of  private  eiiterpriBes. 

February  10,  1913, 
Hon.  E.  F.  PoUett,  State  Capitol,  Lansing,  Michigan : 

Dear  Sir— You  recently  Bubmitted  to  this  department  the  foyowing 
inquiry,  and  have  requested  an  opinion  thereon: 

"Tbe  Vermont  State  L^slature  is  considering  a  farm  drainage  credit 
bill  somewhat  after  the  plan  of  the  Canadian  Law.  Under  it,  when- 
ever a  majority  of  local  voters  of  city  or  township  favor,  such  munici- 
pality may  borrow  money  through  the  sale  of  detienturea  wiiich  are  ex- 
anpt  from  taxation.  Any  person  owning  land  in  the  tow'nsbip  or  village 
may  apply  for  a  loan  to  be  used  for  improving  his  land  under  safeguard- 
ing ownership.  Would  a  law  of  this  kind  be  constitutional  in  the  State 
of  Michigan?" 

It  is  my  opinion  that  under  the  constitution  of  1908,  such  an  enajct- 
ment  would  not  be  valid.  The  spirit  of  that  constitution  seems  to 
strongly  imply  that  the  powers  of  municipalities  are  to  be  limited  to  the 
exercise  of  a  governmental  function  of  a  local  character.  Any  measure 
such  as  it  suggested  in  your  inquiry  deals  not  with  the  performance  of 
a  function  of  government,  but  rather  looks  to  the  engaging  in  a  limited 
form  of  a  banking  business,  which  is  clearly  violative  of  the  spirit  of 
the  constitution.  Indirectly  it  has  in  mind  the  work  of  internal  im- 
provement in  which  the  State  is  forbidden  to  take  part  and  in  which  the 
State  legislature  may  not  delegate  authority  to  a  municipality  to  engage. 
Again,  in  the  final  analysis,  the  credit  of  the  municipality  is  extended 
in  aid  of  a  matter  of  purely  private  concern,  thus  violating  directly  the 
provisions  of  Section  25,  Article  8,  which  forbids  a  city  or  village  loan- 
ing its  credit.  It  is  true  that  this  section  does  not  apply  in  term  to 
townships.  However,  section  17  of  the  same  article  which  does  relate 
solely  to  townships  clearly  limits  the  kind  and  nature  of  powers  that 
the  legislature  may  confer  to  those  purely  of  a  governmental  character 
which  raises  a  strong  implication  that  powers  of  a  different  nature  may 
not  be  so  conferred. 

Section  14  of  Article  10,  of  the  Constitution  forbids  the  State  from 
engaging  in  any  work  of  internal  improvement  with  the  exception  therein 
stated.  It  is  a  generally  recognized  principle  that  that  which  the  State 
itself  is  prohibited  from  doing,  it  cannot  delegate  to  a  political  sub- 
division anthority  to  perform. 
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The  mesBnre  saggested  clearly  has  for  its  nltimate  purpose  the  noder- 
takiog  of  the  vork  of  improving  private  property  through  goveminental 
aid.  While  it  is  true  that  the  township  or  municipalities  does  not  it- 
self directly  engage  in  the  work,  the  principle  remains  the  same  upon 
the  theory  that  that  which  caunot  be  done  directly  ought  not  to  be 
permitted  to  be  done  indirectly. 

I  am  constrained  to  hold,  therefore,  that  such  a  measure  as  is  con- 
templated by  your  inquiry  would  be  unconstitutional  in  this  Btate. 
Verr  tespectfullv. 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 

INLAND  LAEE)8.    Ownership  of  land  upon  recession'of  the  n'nter  under 
RIPARIAN  RIGHTS  as  between  shore  owners  ud  inland  lakes. 

Febmary  10,  1913. 

Hon.  Augustus  C.  Carton.  Commissioner  of  State  Land  Office,  Lansing, 
Michigan : 

Dear  8ir^I  have  your  communication  of  the  2$tb  ultimo,  in  which 
you  request  an  opinion  relative  to  the  legality  of  the  action  of  the  Com- 
missioner of  the  State  I<and  Office  in  selling  the  S.  Vi  •»'  ^^V.  14  of 
Sec.  le,  T.  i  S..  R.  15  W.  Van  Buren  County,  Michigan.  The  facts, 
briefly  as  set  forth  in  your  communication  are  as  follows:  Section  16 
in  question  was  granted  the  State  of  Michigan  as  f<chool  land  by  virtue 
of  section  I  of  the  Act  of  Congress  approved  June  '2i.  1S30,  That  at  the 
time  of  the  survey  aud  plat  thereof,  the  south  h»lf  of  the  southwest 
quarter  of  section  16  was  covered  with  water,  and  that  the  »ime  was 
not  nombered  upon  the  plat  as  lots,  with  the  exception  of  the  south 
half  of  the  southeast  quarter,  which  was  designated  as  lot  1. 

The  northeast  fractional  of  the  southwest  quarter  containing  30,87 
acres  was  patented  to  John  Young.  March  25.  1865;  the  northwest 
quarter  of  the  southwest  quarter  containing  M.98  acres  was  patented  to 
Johauna  Felter  August  29,  1889;  the  northeast  quarter  of  the  southeast 
quarter,  containing  -1(1  acres  was  patented  to  Abram  S,  Wise  July  14, 
189<);  the  northwest  fractional  quarter  of  the  southenst  quarter  con- 
taining 35.95  acres  was  patented  to  J<Jin  Young  December  3.  1883.  and 
lot  No,  1,  containing  42..10  acres  was  patented  to  the  township  of 
Hamilton  in  Van  Buren  County  on  Febmary  25.  1895. 

From  the  above,  it  appears  that  the  northeast  fractional  of  the  south- 
west quarter  was  patented  to  John  Young;  the  northwest  quarter  of 
the  southwest  quarter  was  patentwl  to  Johanna  Felter;  the  northwest 
fraction  of  the  southeast  qimrter  patented  to  John  Young,  and  lot  No. 
1  patented  to  the  township  of  Hamilton  were  all  bordering  upon  an 
island  lake,  the  same  having  been  previously  meandered.  You  also  state 
that  no  disposition  was  made  of  the  south  half  of  the  southwest  quarter 
until  Mav  10.  1911,  when  the  same  was  sidd  by  the  State  to  Ida  M. 
Tvler.  that  previous  to  1909,  no  effort  had  Invn  made  by  the  State  to 
sell  said  land  for  the  reason  that  the  same  had  been  covered  by  water, 
that  sut)sequently,  howe\'er,  your  (le)MH-trueiit.  having  learned  that  the 
lake  had  entirely  disap|H>Mred  and  that  the  Supreiue  (^>urt  had  made 
a  certain  holding,  which  was  wiisidei'ed  in  imint  in  the  case  of  Cl*i^^i|(j 
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V.  Piafaer,  65  Mich,  page  48,  then  determined  that  the  State  held  title 
to  the  lands  in  question,  proceeded  to  diftpose  of  the  same,  which  was 
afterwards  done  as  above  stated,  to  Mrs.  Tyler. 

I  have  gone  over  the  matter  very  carefully  and  am  constrained  to 
the  opinion  that  in  selling  the  south  one-lialf  of  the  southwest  quarter 
to  Mrs.  Tyler,  yonr  -department  acted  without  aathority  in  the  premises. 
The  various  authorities  examined,  and  upon  which  I  base  this  opinion 
are  in  the  main  relative  to  riparian  rights  and  may  not  be  contolling  of 
the  present  situation,  although  it  is  intimated  in  a  feni  of  the  cases, 
that  the  same  rule  of  law  ft-ould  apply  in  the  determination  of  ground 
rights  as  is  applied  in  a  defermination  of  riparian  rights. 

In  the  case  of  Grand  Rapids  Ice  &  Coal  Company  v.  South  Qrand 
Rapids  Ice  &  Coal  Company,  102  Mich.  227,  the  court  refused  to  follow 
the  rule  laid  down  in  the  case  of  Clute  v.  Fisher,  The  result  reached 
by  the  court  in  the  Clute  case  was  unquestionably  right,  for  the  reason 
that  the  body  of  wafer  therein  under  consideration  was  very  «oall, 
and  all,  or  nearly  all  of  the  land  surrounding  the  lake  was  owned  by 
Clute,  and  the  question  of  relative  rights  of  adjoining  owners  was  not 
involved,  Fisher  not  claiming  any  individual  interest  but  contending 
that  the  state  owned  the  lake.  As  above  stated,  the  court  in  holding 
that  the  defendant  Fisher  was  a  trespasser  unquestionably  reached  a 
correct  conclusion,  but  the  further  discussion  relative  to  the  rights  of 
adjacent  owners,  etc.,  was  mere  dictimi,  and  was  expressly  overruled 
in  the  Grand  Rapids  Ice  &  Coal  Company  case,  above  cited.  In  the 
latter  case,  the  court  said  in  substance  tliat  the  relative  rights  of  shore 
Qinmers  on  an  inland  lake,  which  is  so  large  that  the  lines  of  the  tracts 
held  by  adjacent  owners  would,  if  extended,  not  include  the  whole  of 
the  lake,  then  in  8nch  case  the  same  should  not  be  determined  with 
reference  to  the  extension  of  such  lands,  but  rather  by  the  principles 
governing  the  rights  of  riparian  proprietors  depending  upon  thdr  front- 
age, and  the  bottom,  length  and  breadth  of  the  lake. 

The  general  rule  of  law  is,  in  determining  riparian  rights,  that  the 
shore  owners  own  to  the  center  of  the  lake;  if,  as  intimated,  the  same 
rule  applies,  with  reelect  to  ground  .rights  upon  the  recession  of  the 
water,  then  it  follows  that  all  of  the  south  one  half  of  the  southwest 
quarter  belonged,  at  the  time  of  the  attempted  conveyance  by  the  State 
to  Mrs.  Tyler  to  the  owners  of  the  various  tracts  of  land,  surrounding 

What  -wBs  previously  the  lake 

Yon  also  request  an  opinion  as  to  what  action  should  be  taken  by 
your  department  with  respect  to  the  same. 

In  reply  thereto  would  state  that  I  do  not  deem  it  necessary  or  ad- 
visable for  your  department  to  take  any  action  in  the  premises.  Mrs. 
Tyler  has  received  a  deed  from  the  State,  which  is  in  effect  a  quit 
claim  of  the  State's  interest.  The  title  to  the  land  should  be  determined 
by  the  various  claimants,  namely,  C.  J,  Rowlee,  Mrs.  Tyler  and  any 
other  permns  who  may  claim  an  interest  in  the  land.  If,  after  the 
matter  has  been  litigated,  it  is  detenmned  that  Sirs.  Tyler  receives, 
nothing  by  virtue  of  her  deed  from  the  State,  then  in  such  case,  section 
1389  of  the  Compiled  Laws  of  1897,  provides  a  method  by  which  she 
may  be  reimbnrs^,  the  money  paid  to  the  State. 

If  the  conclnsnon,  arrived  at,  with  respect  to  the  ownership  of  the 
south  one-half  of  the  southwest  quarter  is  correct,  and  the  State  had 
no  title  to  the  same,  then  the  question  of  adverse  possession  as  against 
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the  Btate  would  not  be  material.  The  question  of  adverse  possession, 
hoiwever,  may  and  undoubtedly  would  be  detemiined  as  between  C.  J. 
Bowlee  and  the  owners  of  various  tracts  surrounding  what  was  formerly 
the  lake. 

I  have  assumed  from  the  facta  in  relation  to  this  matter  that  the 
lake  in  question  was  not  navigable,  and  this  opinion  is  based  upon 
that  assumption.  A  different  rule  of  law  would  unquestionably  apply 
in  determining  the  bottom  ownership  of  a  navigable  lake. 

Trusting  that  I  have  made  myself  sufficiently  clear,  and  have  an- 
swered the  various  questions  propounded,  I  am. 

Very  respectfully  youts, 

GRANT  FELLOWS. 

Cr-g-o.  Attorney  General- 


PURE  POOD  LAWS.     STALE  EGGS. 

1.  Sections  10  1112  of  Act  1&3  P.  A.  1895  does  not  cover  stale  e^s. 

2.  BHrst  three  sections  might  applv. 

February  12th,  1913. 

Mr.  Bird  J.  Vincent,  Assistant  Prosecuting  Atty.,  Saginaw,  Mich. : 

I>ear  Sir — I   have  your  letter  of  the  insf.  enclosing  CMnmuni- 

cation  from  Mr.  Davis  relative  to  Act  193  of  the  Public  Acts  of  1895. 

The  inquiry  appears  to  be  as  to  whether  this  Act  which  is  knoT*ii  aa 
the  Pure  Food  Law,  is  broad  enough  to  include  within  its  prohibition 
and  penalties  the  sale  of  stale  eggs.  Attention  is  called  in  your  com- . 
munication  to  Sections  1011-12  and  13  in  particular. 

In  reply  thereto  will  say  that  none  of  these  particular  sections  relate 
to  the  sale  of  eggn  and  could  by  no  possible  construction  be  made  to 
include  that  class  of  food.  My  impression  is,  howe^'e^,  that  the  first 
three  Sections  of  the  Act  are  broad  enough  in  their  scope  to  include 
Gggs,  although  the  question  has  not,  so  far  as  I  am  aware,  been  passed 
upon  by  the  Supreme  Court. 

Respectfully  lours. 

GRANT  FELrX)WS, 

P-I/-0.  Attorney  General. 


CHARLEA-OIX  LUMBER  OOMPANY.  Corporate  existence  expired 
December  24th.  1911.  Articles  of  incorporation  cannot  be  renewed. 
Necessary  to  Incorporate  anew. 

Febniar>-  17th.  1913. 

Lisle  Shanahan,  Attorney  at  Ijaw,  Charlevoix,  Mich.: 

Dear  Mr.  Shanahan — It  is  a  rule  of  this  department  not  to  give  advice 
on  private  matters  but  I  will  break  over  just  once  and  answer  your 
inquiry  of  February  14th,  which  presents  this  state  of  facts,  as  I  un- 
derstand it. 

The  Charlevoix  Lumber  Co.  is  a  corporation  organized  under  the  laws 
of  this  State  and  its  corporate  existence  expired  on  the  14th  of  De- 
cember 1911,    Yon  ask  as  to  whether  these  articles  of  incorporation  cani 
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be  renewed.    I  beg  to  advise  you  that  in  my  judgment  they  cannot  be 
and  that  it  wdll  be  neceasary  for  you  to  incorporate  anew. 
Verv  respectfully, 

GRANT  FELLOWS, 
F-L-0.  Attorney  General. 


BANKING  LAW.  A  banking  corpora.tion  authorized  to  do  business 
in  an  nnincorporated  village  may  not  establish  a  branch  agency  out- 
side the  boundaries  of  such  village. 

February  17th.  1913. 

Hon.  E.  H.  Doyle,  Banking  Commissioner,  Lansing,  Mich.: 

Dear  Sir — We  have  yours  of  the  7th  inst.  enclosing  map  of  Green- 
land Township  showing  the  town  sites  in  Greenland  und  Muss  villages. 

Yon  ask  whether  your  department  will  have  the  right  or  authority  to 
permit  the  Miners  k  Merchants  State  Bank  of  Greenland  to  establish 
an  agency  in  Mass. 

I  gather  from  yoiit  communication  that  the  Stinei-s  &  Men-hants  State 
Bank  of  Greenland  was  recently  incor[>o rated  under  authority  of  your 
departmeait,  and  tliat  Greenland  is  an  un-incoi-porated  village.  I  also 
infer  that  Mass  or  Mass  City  is  also  an  uuincoi-porated  village.  I 
note  what  you  say  relative  to  one  of  the  ofBcers  of  the  bank  claiming 
that  to  aJl  intents  and  purposes  Mass  City  and  Greenland  is  one  village 
and  that  there  are  no  defined  boundaries  of  the  unincorporated  village 
of  Greenland.  Nevertheless  the  plat  submitted  shows  two  settlaneintB, 
and  I  presume  a  similar  plat  is,  in  accordance  with  the  laws  of  this 
State,  on  file  with  the  Register  of  Deeds  of  the  county,  and  while  the 
limits  of  Greenland  Townsliip  may  not  be  defined,  Ktill.  it  could  hardly 
be  claimed  (hat  Gi-eenland  Village  would  or  could  include  the  settle- 
ment known  as  )IasB. 

The  articles  of  incorporation  of  the  Mineif  &  Jlercliants  State  Bnuk 
undoubtedly  confers  upon  the  bank  the  authority  to  do  bnsiuesH  within 
the  unincorporated  village  of  Greenland,  and  I  am  inclined  to  the  opinion 
that  said  bank  could  not  l^ally  establish  a  branch  agency  outside  of 
the  unincorporated  village  of  Greenland  and  that  the  settlnnent  known 
as  Mass  or  Mass  City  would  be  outside  of  the  boundary  lines  of  the  un- 
incorporated village  of  Greenland,  consequently  an  agency  could  not 
be  established  in  Mass. 

I  am  returning  herewith  map  of  Greenland  town^ip. 

Very  respectfully, 

GRANT  FELLOWS, 

0-Lo.  Attorney  Graeral. 
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CONSTITUTIONAL  L,4W.  IMMEDIATE  EFFECT  OF  ACTS.  Under 
section  21  of  Article  5  of  the  Cousfitution  of  1909.  the  final  determina- 
tion as  to  whether  immediate  effect  to  an  act  ia  necesfery  for  the 
ftreeervation  of  the  public  peace,  welfare  or  safety  is  a  judicial  rather 
than  a  political  question.  The  amendment  to  the  Home  Rule  Act 
for  cities  and  villages  befni-e  the  F^e^slature  at  the  session  of  1913  ib 
not  such  a  measure  as  may  be  constitutionally  given  immediate  effect. 

February  17th,  1913. 

Hon-    Terry  Corliss.   Chairman   Conmi.   on   Cities  &  Villages,   Capitol, 
Lansing : 

My  Dear  Senator — I  have  yours  of  the  Tliirteenth  in  which  you 
state : 

"At  a  meeting  of  the  Committee  on  Cities  and  Villages  this  day,  I 
was  instructed  to  ask  your  depai-tnient  for  a  written  opinion  on  legality 
of  the  immediate  effect  clause  in  Senate  Bill  No.  88,  File  No,  75,  in- 
troduced by  Senator  Verdier,  being  a  bill  to  amend  the  title  and  certain 
sections  of  Act  No.  279,  P.  A.  of  1909.  Kindly  furnish  this  opinion  be- 
fore Tuesday  evening  next." 

The  bill  i-eferred  to  in  this  connection  is  entitled  "A  Bill  to  amend 
the  title  and  sections  four,  eighteen,  twenty-one,  twenty-two,  twenty- 
three,  twenty-four,  twenty-five  and  twenty-eight  of  Act  number  two 
hundred  seventy-nine  of  the  Public  Acts  of  nineteen  hundred  nine,  en- 
titled 'An  act  to  provide  for  the  incorporation  of  cities  and  for  changing 
their  boundaries.'  as  amended,  by  Act  number  two  hundred  three  of 
the  Public  Acts  of  nineteen  hundred  eleven  and  to  add  a  new  section 
thereto."  The  provision  of  the  Constitution  involved  is  that  portion  of 
nection  21  of  Article  V.  which  reads  as  follows:  "No  act  shall  take 
effect  or  be  in  force  until  the  expiration  of  ninety  days  from  the  end 
of  the  session  at  which  the  same  is  passed,  except  that  the  Jj^slature 
may  give  immediate  effect  to  acts  mnkinq  appropriations  and  acts  im- 
mediatply  necessary  for  the  preser\ation  of  the  puhiir  peace,  health  or 
aafetij  by  a  two  thirds  vote  of  the  members  elected  to  each  house." 

Your  inquiry  is  directed  primarily  as  to  whether  the  bill  in  question 
comes  within  the  excepted  classes. 

It  might  not  be  unwise  in  this  connection  to  take  into  consideration 
the  existing  conditions  prior  to  the  assembling  of  the  Constitutional 
Convention  and  which  confronted  the  framers  of  the  present  Consti- 
tution with  reference  to  certain  supposed  or  actual  legislative  abuses. 
Primarily  these  supposed  or  actual  I^slative  abuses  consisted,  (first)  in 
the  passing  of  laws  affecting  localities,  which  might  be  termed  local 
legislation,  and  which  were  passed  by  the  legislature  without  knowl- 
edge of  the  people  resident  of  the  locality  affected  thereby  and  (second), 
to  hasty  legislation.  To  meet  and  check  tbeee  supposed  or  actual 
l^slative  abuses  certain  reforms  were  proposed  to  and  passed  by  the 
Constitutional  Convention,  submitted  to  the  people  and  adopted  by 
them.  To  meet  the  question  of  local  legislation.  Section  30  of  Article 
V  of  the  Constitution  provided : 

'"The  legislature  shall  pass  no  local  or  special  act  in  any  case 
where  a  general  act  can  be  made  applicable.  an|^||yhetI>g^(^H^gM[^ 
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eral  act  can  be  made  applicable  shall  be  a  judicial  question. 
No  local  or  special  act  shall  take  effect  until  approved  by  a  ma- 
jority of  the  electors  voting  thereon  in  the  district  to  be  affected." 

Section  22  of  the  same  article  having  in  view  the  preventing  of  hasty 
action,  provided: 

"No  bill  shall  be  passed  or  become  a  law  at  any  regular  ses- 
sion of  the  Iegi!<lature  until  it  has  been  printed  and  in  the  pos- 
session of  each  House  for  at  least  five  days," 

and  also  passed  the  provision  hereinbefore  quoted  limiting  the  power 
of  the  legislature  to  give  immediate  effect  to  acts,  excepting  appropria- 
tion bills  and  acts  immediately  necessary  for  the  preser\'ation  of  the 
public  peace,  health  or  safety.  All  other  acts  shall  not  take  effect  or 
be  in  force  until  the  expiration  of  ninety  days  from  the  end  of  the 
session. 

These  provisions  were  written  into  the  new  Constitution,  and  were 
approved  by  the  people  for  the  purpose  of  preventing  the  supposed  or 
real  legislative  abuses.  All  power  must  come  from  the  people,  and  their 
will  is  expressed  through  the  Constitution  which  they  adopt,  and  with 
the  wisdom  of  their  action  we  cannot  deal,  as  their  judgment  is  supreme. 
And  when  the  Constitution  is  once  adopted  political  emei^encies  can- 
not over -ride  it,  and  its  construction  cannot  be  changed  to  meet  par- 
ticular emergencies  which  may  arise. 

Judge  Cooley  in  his  work  on  Constitutional  Limitations  very  clearly 
lays  down  the  rule  in  the  following  language:  {Coolev's  Constitutional 
Limitations,  6  Ed.,  P.  68,  69). 

"A  cardinal  rule  in  dealing  with  written  instruments  is  that 
they  are  to  receive  an  unvarying  interpretation,  and  that  their 
practical  construction  is  to  be  uniform.  A  constitution  is  not 
to  be  made  to  mean  one  thing  at  one  time,  and  another  at  some 
subsequent  time  when  the  circumstances  may  have  so  changed  as 
perhaps  to  make  a  different  rule  iu  the  case  seem  desirable.  A 
principal  share  of  the  benefit  expected  from  written  Constitutions 
■would  be  lost  if  the  rules  they  established  were  so  flexible  as  to 
bend  to  circumstances  or  be  modified  by  public  opinion.  It  is  with 
special  reference  to  the  varying  moods  of  public  o])inion,  and 
with  a  view  to  putting  the  fundamentals  of  government  bejond 
their  control,  that  these  instninients  are  framed;  And  there  can 
be  no  such  steady  and  imperceptible  cimnge  in  their  rules  as  in- 
heres in  the  principles  of  Ihe  common  law.  Those  beneficent 
maxims  of  the  common  law  which  guard  person  and  property 
have  groRTi  and  expanded  until  they  mean  vastly  more  to  us 
than  liiey  did  to  our  ancestors,  and  are  nun-e  minute,  particular, 
and  pervading  in  their  protections;  and  we  may  c<mfidently  look 
fom'ard  in  the  future  to  still  further  'uiodif)cati<m  in  the  direction 
of  imi)rovement.  Public  sentiment  and  action  effect  such  changes, 
and  the  courts  recognize  them;  but  a  court  or  legislature  which 
should  allow  a  change  in  public  sentiment  to  influence  it  in  giv- 
ing to  a  written  constitntion  a  conslruction  not  warranted  by 
the  intention  of  its  ftmndera.  would  be  justly  chargeable  with 
reckless  disregard  of  official  oath   and   public  duty;  and  if  the 
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course  could  lieeouie  a  precedent,  these  instruments  would  be  of 
little  avail.  Tbe  violence  of  public  passion  is  quite  as  likely  to 
be  in  the  direction  of  oppression  as  in  any  other;  and  the  neces- 
sity for  bills  of  rights  in  our  fundamental  laws  lies  mainly  in 
the  danger  that  the  legislature  »-ill  be  influenced,  by  temporary 
excitements  and  passions  among  the  people,  to  adopt  oppressive 
emietments.  Wluit  a  court  is  to  do.  therefore,  is  to  declare  the  law 
as  iiritien^  leaving  it  to  the  jieople  themselves  to  make  such 
changes  as  new  circumstances  may  require.  The  meaning  of 
the  constitution  is  fixed  when  it  is  adopted,  and  it  is  not  different 
at  anv  subsequent  time  when  a  court  has  occasion  to  pass  upon 
it." 

The  )>eople  by  their  Constitution  have  the  right  to  circumscribe  and 
limit  the  legislative  branch  of  their  government,  and  this  they  have 
done,  so  far  as  this  question  is  concerned,  in  the  Section  under  con- 
sideration in  language  so  clear  and  unambiguous  os  not  be  open  to  a 
double  meaning.  The  power  of  the  l^slature  to  give  acts  immediate 
effect  is  limited  and  circumscribed  by  the  Section  under  consideration, 
and  it  is  only  those  acta  ''making  appropriations  and  acts  immediately 
necessary  for  the  preservation  of  the  public  peace,  health  or  safety"  that 
are  outside  the  limitations  placed  upon  the  Legislature  by  the  people 
through  their  Constitution. 

I  liave  no  hesitancy  in  saying  that  the  bill  before  me  is  not  witbin 
the  excepted  class,  and  that  to  give  it  immediate  effect  would  be  in 
contravention  of  the  plain,  unambiguous  letter  and  spirit  of  the  language 
above  quoted  from  Section  21,  Article  V  of  the  Constitution. 

Another  question  arises  from  your  inquiry,  to  which  you  undoubtedly 
desire  an  answer,  that  is,  whether  the  language  of  Section  twenty-one, 
above  quoted,  takes  from  the  courts  the  power  to  determine  whether 
legislative  action  taken  under  this  section  of  the  Constitution  is  valid 
and  deprives  them  in  (his  instance  of  their  well  recognized  power, 
authority  and  duty  to  pass  upon  the  constitutionality  of  legislative 
action. 

From  the  time  of  the  decision  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of 

Marbury  vs.  Madison,  1  Cranch   137, 

down  to  the  present  time  the  rule  has  been  of  universal  application 
that  the  ultimate  construction  of  laws  and  whether  the  l^islative  power 
exercised  is  inhibited  by  the  Constitution  must  rest  in  the  judicial 
departfuent.  I  challenge  your  attention  to  what  was  said  by  Chief 
Justice  Marshall  in  this  case  (p.  175)  : 

"The  question,  whether  an  act,  repugnant  to  the  constitution, 
can  become  the  law  of  the  land,  is  a  question  deeply  interesting 
to  the  United  States;  but,  happily,  not  of  an  intricacy  propor- 
tioned to  its  interest.  It  seems  only  necessary  to  recognize  cer- 
tain principles,  supposed  to  have  been  long  and  well  established 
to  decide  it.  That  the  people  have  an  original  right  to  establish, 
for  their  future  government,  such  principles,  as,  in  their  opinion, 
shall  most  conduce  to  their  own  happiness  is  the  basis  on  which 
the   whole   American   fabric  has   been  erected.     Tiie   exei-cise  of 


ATTORNBT  OBNBEAL.  227 

tliia  original  right  is  a  very  great  exertion;  nor  can  it,  nor  oti^t 
it.  to  be  frequently  repeated.  The  principlea.  therefore,  so  es- 
tablished, are  deemed  fundamental.  And  as  the  authority  from 
whioh  they  proceed  is  supreme,  and  can  seldom  act,  they  are  de- 
signed to  be  permanent. 

This  original  and  supreme  will  oi^anizes  the  government,  and 
assigns  to  different  departments  their  respective  powers.  It  may 
either  stop  here,  or  establish  certain  limits  not  to  be  transcended 
by  those  departments. 

The  government  of  Ihe  United  States  is  of  the  later  description. 
The  powers  of  the  legislature  are  defined  and  limited;  and  that 
those  limits  may  not  be  mistalien.  or  forgotten,  the  constitution 
is  written.  To  what  purpose  are  powers  limited,  and  to  what 
purpose  is  that  limitation  committed  to  writing,  if  these  limits 
may,  at  any  time,  be  passed  by  those  intended  to  be  restrained? 
The  distinction  betTveen  a  government  with  limited  and  unlimited 
powers  is  abolished,  if  those  limits  do  not  confine  the  persons 
on  whom  they  are  imposed,  and  if  acts  prohibited  and  acts 
allowed,  are  of  ecjual  obligation.  It  is  a  proposition  too  plain 
to  be  contested,  that  the  constitution  controls  any  legislative  act 
repugnant  to  it;  or.  that  the  legislature  may  alter  the  consti- 
tution by  an  ordinary  act. 

Between  these  alternatives  there  is  no  middle  ground.  The 
constitution  is  either  a  superior  paramount  law,  unchangeable 
by  ordinary  means,  or  it  is  on  a  level  with  ordinary  legislative 
arts,  and  like  other  acts,  is  alterable  when  the  legislature  shall 
please  to  alter  it. 

!f  the  former  part  of  the  alternative  be  true,  then  a  legisla- 
tive act  contrary  to  the  cwistitution  is  not  law;  if  the  latter 
part  be  true,  then  ^Titten  constitutions  are  absurd  att^npts,  on 
the  part  of  the  people  to  limit  a  power  in  its  own  nature  illimit- 
able. 

Certainly  all  those  who  have  framed  written  constitutions  con- 
template them  as  forming  the  fundamental  and  paramount  law 
of  the  nation,  and,  consequently,  the  theory  of  every  such  gov- 
ernment must  be,  that  an  act  of  the  legislature,  repugnant  to 
the  constitution,  is  void. 

This  theory  is  essentially  attached  to  a  written  constitution, 
and,  is  consequently,  to  be  considered,  by  this  court,  as  one  of 
the  fundamental  principles  of  our  society.  It  is  not  therefore 
to  be  lost  sight  of  in  the  further  consideration  of  this  subject. 

If  an  act  of  the  legislature,  repugnant  to  the  constitution,  is 
void,  does  it,  notwithstanding  its  invalidity,  bind  the  courts,  and 
oblige  tbem  to  give  it  effect?  Or,  in  other  words,  though  it  be 
not  law,  does  it  constitute  a  rule  as  operative  as  if  it  was  a  law? 
This  would  be  to  overthrow  in  fact  what  was  established  in 
theory;  and  would  seem,  at  first  view,  an  absurdity  too  gross 
to  be  insisted  on.  It  shall,  however,  receive  a  more  attentive  con- 
sideration. 

It  is  emphatically  the  province  and  duty  of  the  judicial  de- 
partment to  say  what  the  law  is.  Those  who  apply  the  rule  to 
particular  cases,  must  of  necessity  expound  and  interpret  that 
rule.  If  two  laws  conflict  with  each  other,;  ,tjie  courts  must  de- 
cide on  the  operation  of  each. 
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80  if  a  law  be  Id  opposition  to  the  constitution,  if  both  the 
law  and  the  coustitiifion  apply  to  a  particular  case,  so  that  the 
court  must  either  decide  that  case  conformably  to  the  law,  dis- 
regardinp;  the  constitution;  or  conformably  to  the  constitution, 
disregarding  the  law;  the  court  must  determine  which  of  these, 
conHicfing  rules  governs  the  case.  This  is  of  the  very  essence 
of  judicial  duty. 

If,  then,  the  courts  are  to  regard  the  constitution,  and  the  con- 
stitntion  is  superior  to  any  ordinary  act  of  the  legislature,  the 
constitution,  and  not  such  ordinai-y  act,  must  govern  the  case 
to  which  they  both  apply. 

Those,  then,  who  controvert  the  principle  that  the  Constitu- 
tion is  to  be  considered,  in  court,  as  a  paramount  lawi,  are  re- 
duced to'  the  necessity  of  maintaining  that  courts  must  close 
their  eyes  on  the  constitution,  and  see  only  the  law. 

This  doctrine  would  subvert  the  very  foundation  of  all  written 
consrti  tut  ions.  It  would  declare  that  an  act  which,  according  to 
the  principles  and  theory  of  our  government,  is  entirely  void,  is 
yet,  in  practice,  completely  obligatory.  /(  ipould  declare  that  if 
the  legislature  shall  do  what  is  expressly  forbidden,  such  act, 
notwiihstanding  the  express  prohibition,  is  in  reality  effectual. 
It  wonld  be  giving  to  the  legislature  a  practical  and  real  omni- 
potence, with  the  same  breath  which  professes  to  restrict  their 
powers  within  narrow  limits.  It  is  prescribing  limits,  and  de- 
claring that  those  limits  may  be  passed  at  pleasure. 

That  it  thus  reduces  to  nothing  what  we  have  deemed  the  great- 
est improvement  on  polilical  institutions,  a  written  constitution, 
wxtuld  of  itself  be  sufficient,  in  America,  where  written  consti- 
tutions have  been  viewed  with  so  much  reverence,  for  rejecting 
the  construction." 

The  Supreme  Court  of  our  own  state  has  not  hesitated  in  determining 
that  legislative  action  was  subject  to  review  in  that  tribunal,  and 
many  acts  have  been  annulled  by  that  tribunal  because  in  conflict  with 
the  provisions  of  the  Conatitution,  and  while  the  motives  in  passing 
I^slation  could  not  be  inquired  into,  the  court  in  the  case  of 

Giddings  vs.  Blacker,  93  Mich.  1 

held  (I  quote  from  the  syllabus)  : 

"Act  183  Laws  of  1885  and  Act  17.5  I^ws  of  1891  which  at- 
tempt to  rearrange  the  Senate  districts  of  this  state  are  uncon- 
stitutional, because  of  the  failure  of  the  Legislature  to  exei-rise 
an  honest  and  fair  discixtion  in  apportioning  the  districts  so  as 
to  presene  as  nearly  as  may  be  the  ef|uaUty  of  representation 
as  required  by  the  constitution." 

In  this  case,  Judge  Grant  who  wrote  the  main  opinion  i"efers  to  the 
case  of 

State  vs.  Cunningham,  81  Wis.  440; 

In.  this  case  it  was  urged  by  General  Bragg.  Attomey  for  the  Respond, 
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ent,  that  an  apportionment  bill  should  be  suBtained  upon  the  theory  that 
the  question  was  a  political  one,  and  that  the  sole  discretion  was  with 
the  legislature.  The  court,  however,  in  passing  upon  it,  among  other 
things  said  (484) : 

"If,  as  in  this  case,  there  is  such  a  wide  and  bold  departure 
from  this  constitutional  rule  that  it  cauaot  possibly  be  justi- 
fied by  the  exercise  of  any  judgment  or  discretion,  and  that 
evinges  an  intention  on  the  part  of  the  legislature  to  utterly  ignore 
and  disi-egard  the  rule  of  the  constitution  in  order  to  promote 
some  other  object  than  a  constitutional  apportionment  then  the 
conclusion  is  inevitable  that  the  L^islaturc  did  not  use  any 
judgment  or  discretion  whatever." 

Upon  the  proposition  that  the  Constitutional  provision  was  not  man- 
datory, it  was  said   (485) : 

"'Kiat  most  dangen)us  doctrine  that  these  and  other  restriction 
upon  the  power  of  the  legislature  are  merely  declaratory,  and 
not  mandator^',  should  not  be  encouraged  even  to  the  extent  of 
discussing  the  question.  The  Convention  in  making  a  Constitution 
had  a  higher  duty  to  perform  than  to  give  the  legislature  advice. 
Judge  Cooley  in  his  great  work  on  ('onstitutional  Limitations, 
said:  'The  Courts  tread  upon  very  dangerous  ground  when  they 
venture  to  apply  ilie  rules  which  distinguish  between  directory 
and  mandatory  statutes  to  the  provisiOTia  of  the  Constitution.' " 

As  I  have  indicated  before,  the  people  in  their  constitution  would 
have  the  power  to  declare  that  this  was  a  political  question  to  be  de- 
termined by  the  I>egi8lature.  I  am  not  unmindful  of  the  fact  that  the 
people  of  some  of  the  states  of  the  union  have  so  provided  in  their 
Constitutions,  The  people  of  Indiana  in  their  Constitution  of  1851 
(Sec.  28,  Article  JV)  provides: 

"No  act  shall  take  effect  until  the  same  shall  have  been  pub- 
lished and  circulated  in  the  several  counties  of  this  State  by 
authority,  except  in  case  of  emei^ncy,  which  emergency  shall 
be  declared  in  the  preamble  or  in  the  body  of  the  law." 

It  will  be  seen  by  a  reading  of  this  Constitutional  provision  that  by 
directing  the  manner  in  which  the  legislature  should  determine  the  ques- 
tion, the  power  of  determining  the  question  was  vested  in  the  legisla- 
ture, and  it  was  treated  and  regarded  as  a  legislative  question  under 
such  language.  I  also  call  attention  to  the  language  found  in  other 
Constitutions  of  other  states: 

The  Constitution  of  Illinois  of  1870,  in  Section  13,  Article  IV.  pro- 
vides: "And  no  act  of  the  general  assembly  shall  take  effect  until  the 
first  day  of  July  next  after  its  passage  unless  in  case  of  emergency 
(which  emergency  shall  be  expressed  in  the  preamble  or  body  of  the 
act) ;  the  general  assembly  shall  by  a  vote  of  two-thirds  of  all  the 
members  elected  to  each  house  otherwine  direct."  You  will  see  by  this 
that  theprovision  is  very  similar  to  the  Indiana  Constitution,  and  that 
the  Illinois  Constitution  by  placing  the  manner  in  which  tlie  legisla- 
ture should   determine  the  question  of  emergency  in   the  Constitution 
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carried  with  it  to  the  legislature  the  right  to  determine  the  queatioo. 

Without  fully  diecussiug  other  Const itutiunB,  I  call  attention  to  the 
fact  that  language  Bimilar  to  the  Indiana  and  Illinois  Constitutions 
is  found  in  the  (^onstitutiMis  of  other  States.  The  Texas  Constitu- 
tion of  1870,  in  Sec.  39  of  Article  III,  provides:  "No  law  passed  by 
the  legislature,  except  the  general  appmpriation  act,  shall  take  effect 
or  go  into  force  until  ninety  days  after  the  adjouminent  of  the  ses- 
sion at  which  it  was  enacted  unless  in  case  of  an  emergency,  which 
emergency  must  be  expressed  in  a  preamble  or  in  the  body-of  the  act, 
the  legislature  shall  by  a  vote  of  two-thirds  of  all  the  members  elected 
to  each  house  otherwise  direct." 

The  Oregon  Constitution  contains  the  following:  (Sec.  28,  Article  4) 
"No  act  shall  take  effect  until  ninety  days  from  the  end  of  the  session 
at  which  the  same  shall  have  been  passed,  except  in  case  of  emergency, 
which  emergency  shall  be  declared  in  the  prejimble  or  in  the  body  of 
the  law." 

It  should  be  said  in  passing  that  under  a  holding  of  the  Supreme 
Court  of  the  State  of  Oi-egon  it  was  held  that  an  amendment  of  1902 
should  be  read  in  connection  with,  and  into  this  section  of  the  Con- 
stitution, but  this  amendment  is  not  important  upon  the  question  here 
at  issue. 

The  <'onstitution  of  South  Dakota,  in  Sec.  22  of  Article  III,  provides: 
"Xo  act  shall  take  effect  until  ninety  days  after  the  adjournment  of 
the  session  at  which  it  was  passed,  unless  in  case  of  emergency  (to  be 
expressed  in  the  preamble  or  body  of  the  act)  the  l^islature  f^iall  by 
a  vote  of  two-thirds  of  all  the  membei's  elected  of  each  liouwe  otherwise 
direct." 

The  Constitutions  of  Nebraska  and  Oklahoma  eoiitains  similar  pro- 
visions. A  reading  of  the  Constitutions  above  cited,  clearly  denion.strate 
that  it  was  the  intention  of  their  framers  to  make  the  question  a 
|)olitical  one  and  not  a  judicial  one,  because  in  each  of  them  the  method 
of  determining  the  question  by  the  legislatnre  is  expressly  pointed  out, 
Tliese  constitutioni*  all  ante-dated  the  Constitutional  Convention  of  this 
state  which  framed  and  submitted  to  the  people  the  present  Constitn- 
tion.  It  must  be  assumed  that  the  Convention  had  l)efore  it  these 
various  Constitutions  to  which  I  have  called  your  attention  (and  which 
by  specifically  directing  the  manner  in  which  the  legislature  should 
determine  the  question  thereby  made  it  a  legislative  question)  and 
deliberately  omitted  friHu  our  Constitution  the  language  giving  to  the 
legislature  this  jmwer  of  determination  which  is  found  in  substantially 
the  same  language  in  all  the  Constitutions,  to  wliich  I  have  called 
attention.  This  seems  to  me  to  clearly  indicate  a  disinclination  to  fol- 
low the  language  found  in  the  ('onstitutions  of  these  other  states. 

Some  times  by  extremes  we  may  reach  the  correct  rule.  Ccmid  it  be 
said  that  the  hand  of  the  Court  was  stayed  in  passing  upon  the  Con- 
stitutionality of  legislative  action  in  giving  immediate  elfeet  to  an 
act  changing  the  rate  of  interest  by  a  legislative  declaration  that  such 
act  was  immediately  necessary  for  the  prescr\"ation  of  the  public 
health?  Could  it  be  said  that  the  hand  of  the  Court  was  stayed  in 
determining  the  constitutionality  of  legislative  action  in  giving  im- 
mediate effect  to  an  act  regulating  the  practice  of  dentistry  by  a  declara- 
tion of  the  legislature  that  it  was  an  appropriation  bill?  Could  it  be 
said  that  the  hand  of  the  Court  was  stayed  in  passing  upon  thexCfm-l,, 
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stitutionality  of  l^slative  action'  in  giving  immediate  effect  to  an  act 
regulating  the  rate  of  fare  on  inter-urban  roads  by  the  legislative  declara- 
tion that  it  was  immediately  neceKsary  for  the  presenation  of  tiie  public 
peace  and  safety?     I  cannot  acquiesce  in  such  constmction. 

I  do  not  desire  to  be  understood  by  this  as  saying  that  in  a  cIobc 
case  (but  the  bill  before  nie  is  not  such  a  one)  the  le^slative  dei'lani- 
tion  might  not  be  of  great  aid  to  the  courts  in  construing  the  act  and 
be  given  due  weight  by  the  courts.  Nor  am  I  saying  that  this  pi-oposi- 
tion  is  free  from  doubt,  or  that  the  question  is  not  a  difficult  one  of 
solution.  However,  taking  into  consideration  the  authorities  \i\xm  the 
proposition,  taking  into  consideration  the  supposed  evil  the  change 
was  sought  to  reach,  taking  into  consideration  the  action  of  the  franiers 
of  our  Constitution  in  omitting  the  cmcial  language  found  in  other 
Constitutions,  I  am  constrained  to  llie  belief  and  to  hold  that  the  I^eg- 
islature  cannot  by  a  declaration  deprive  the  courts  of  the  ultimate 
determination  of  the  constitutionality  of  legislative  action. 

It  may  be  possible  that  I  have  written  to  greater  length  in  this 
opinion  than  yon  feel  the  occasion  rorinired,  but  I  am  sui-e  that  those 
changed  with  (he  administration  of  the  law,  as  is  this  department  and 
those  charged  nith  the  making  of  the  law,  will  all  agree  that  it  is  our 
duty  to  uphold  the  Constitution  as  the  fundamental  law  of  the  land, 
and  that  those  charged  with  the  administration  and  the  nmking  of  the 
laws  should  not  rieek  to  circumvent  the  highest  law  of  the  State,  the 
Constitution. 

Another  reitson  which  has  prompted  me  to  deal  with  this  (jncstion 
at  greater  length  than  ordinarily  would  be  done,  grows  out  of  the 
importance  of  the  meawire  under  consideration.  The  question  of  Home 
Rule  in  cities  is  one  of  the  most  important,  if  not  the  most  imi>oriant 
subject  with  which  you  will  have  to  deal.  The  two  leading  cities  of 
the  state  each  have  great  pmblems  to  solve  under  the  Home  Knie  Bill 
which  will  undoubtedly  be  enacted  by  this  legislature.  The  question  of 
Municipal  ownership  of  a  tnuMon  system  in  Detroit,  the  question  of 
acquiring  the  water  power  of  the  Grand  River  at  Grand  Bapids,  are 
questions  to  be  wrought  out  and  solved  one  way  or  the  other  nndei" 
the  Home  Rule  Act.  Other  cities  of  lesser  size  undimbtedly  have  ques 
tions  f(»r  solution  of  great  importance  to  them.  I  think  we  all  i-ealize 
how  extremely  unfortunate  it  would  be,  if  years  from  now  procee<lingK 
taken  under  an  immediate  effo»'t  clause  were  set  aside  because  of  the 
Section  of  the  Constitution  under  consideration;  and  the  reasons  liei-e 
given  should  be  regarded  as  an  apology  (if  such  were  necessary)  for 
the  length  at  which  I  have  considered  your  inquiry. 

With  assurances  of  my  high  pei'sonal  regards,  I  reinatn. 
Yours  resi>ectfullv. 

(JRANT  FELIX)W^, 

P-pi-o.  Attorney  General. 
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OPTOMETRIST,    Any  person  practicing  optometry  in  tliis  State  must 
be  licensed,  but  one  wbo  merely  Bells  spectacles  need  not  be  so, 

February  20th,  1913. 
Ix  C.  Mann,  Esq.,  350  West  19th  St.,  Aubui-n,  Ind.: 

I>ear  Sir— Your  letter  of  the  15th  asking  for  an  opinion  from  this 
department  npou   the  matter  therein  submitted  has  been  received. 

Vour  inquiry  is  as  follows:  "Will  you  kindly  infnnu  me  if  tliere  is 
a  law  in  Michigan  prohibiting  the  sale  of  »i>ectncle8  l>y  traveling 
opticians." 

In  reply  to  your  question  will  say  that  any  person  practicing  optometry 
in  this  state  must  be  licensed  in  accordance  with  the  provision  of  Act 
>'o.  71  of  the  i'ublic  Acts  of  the  State  of  Michigan  for  the  year  1909. 
The  act  mentioned,  however,  does  not  apply  to  one  'w4o  mei'ely  sells 
spectacles  without  practicing  or  attempting  to  practice  any  phase  of 
optometry'. 

Respectfullv  vours, 

GRANT  FELLOWS, 

C-l-o.  Attorney  General. 


SCHOOL  LAW.  The  Board  of  Education  has  tlie  exclusive  right  or 
determining  the  course  of  study  to  be  pursued  in  the  school  and  the 
number  of  grades  thereof. 

Februarj-  20th,  1913. 

Dr.   Charles   X.   Freeman,   Ada,    Mich.: 

Dear  Sir^-Your  proposition  'relative  to  the  right  of  the  i>eople  of  a 
graded  district  to  call  a  special  meeting  for  the  purpose  of  instructing 
the  Board  to  change  over  a  twelve  grade  school  to  a  ten  gi-ade  school 
has  been  submitted  to  me  by  the  Department  of  Public  Instruction. 

In  repiv  to  vnur  inquirv  I  would  call  your  attention  to  Sec.  3  of  Act 
No.  247  of  the'  Public  Acts  for  the  year  1907.  The  first  subdivision  of 
that  section,  relative  to  the  powers  of  the  Board  of  Education  in  a 
graded  school  district,  reads  as  follows: 

"To  determine  the  course  of  study  to  l>e  pursued,  and  to  cause 
the  pupils  attending  school  in  such  district  to  be  taught  iu  such 
schools  or  department  as  they  may  deem  expedient." 

Under  this  suMivision  of  the  section  cited  it  is  my  opinion  that  the 
Board  of  Education  is  invested  by  law  with  the  exclusive  right  of  de- 
termining what  the  course  of  study  to  be  pursuwl  in  the  si.'hool  shall  he, 
which  of  course,  carries  with  it  the  i>owcr  to  decide  as  to  the  number 
of  grades  to  be  included  in  the  course  of  .^tudy. 

It  is  my  opinion,  therefoi-e,  that  the  i>eople  of  the  district  have  not 
the  i(owei-'su{:gested  by  your  inquiry. 

Resi>ectfHllv  vours, 

<51{.\ntfi:llows. 

0-1  o.  Attorney  General. 
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SCHOOL  LAW.     ALTERATION  OF  DISTRICTS.     LOCAL  ACTS. 

1.  Township-  Boards  have  sole   power  of  altering   districts. 

2,  Local  act  anthoriaiug  alteration  would  be  unconstitutional. 

February  20th,  1913. 
Hon.  Ari  E,  Woodruff,  Wyandotte,  Michigan : 

Dear  Sir — I  Iinve  your  communication  of  the  18th  inst.  in  wiiieh  you 
state  that  the  i*sidents  of  School  District  No.  1.  Township  of  Ecorse, 
Wn^e  Conuty.  are  desnrous  of  adding  new  territory  to  their  district; 
that  some  years  ago  the  district  permitted  a  neighboring  district  to 
take  certain  territoi")'  from  school  district  No.  1;  as  they  were  then 
Imilding  a  new  schi>ol  house;  that  district  No.  1  now  (Jesiree  to  get 
back  this  territory.  You  wish  to  know  whether  a  bill  can  be  drawn 
«o  as  to  allow  both  districts  to  vote  on  the  question  of  enlarging  the 
territory,  and  whether,  under  the  new  Constitution  this  should  be  made 
by  a  general  act  or  by  a  local  act  with  a  referendum  attached. 

In  reply  thereto  will  say  that  the  subject  of  alteration  of  a  school 
district  is  governed  bv  Sees.  4ti53  to  4056  of  the  Compiled  Laws  of 
1897,  as  amended  by  Act.  No.  31  of  the  Public  Acts  of  1909.  Under 
these  sections  the  <]uestion  of  altering  the  boundaries  of  a  school  dis- 
trict is  one  for  the  consideration  of  the  Township  Board.  These  sec- 
tions have  general  application.  In  order  that  the  question  of  alter- 
ing a  school  district  could  bo  decided  by  a  vote  of  the  districts  interested, 
it  is  my  opinion  that  the  above  sections  w<ou]d  have  to  be  amended  by 
a  general  law.  I  am  clearly  of  the  opinion  that  a  local  act  giving 
this  right  would  be  invalid  under  the  present  Constitution  of  the  state. 
Respectfully  vours. 

GRANT  FELLOWS, 

P-l-o.  Attorney  General. 


LOTTERIES : 

1.     There  can  be  no  lottery  within  the  meaning  of  section  11.344 
et  seq.  C.  L.  unless  some  consideration  ia  paid  for  the  chance  involved. 

February  20th,  1913. 
Mr.  P.  W.  A.  Fitzsimmons,  Tecumseh,  Mich.: 

Dear  Sir — I  have  your  communication  of  the  10th  inat.  in  which  you 
state  that  your  company,  The  I'ncle  Sam's  Macaroni  Co.,  is  propos- 
ing to  carry  out  an  advertising  scheme  at  a  gro<-ei's'  convention  to  be 
held  shortly  in  Flint;  that  you  propose  to  have  a  amall  boy  present 
each  one  of  the  pei-sons  attending  this  convention  with  a  numbered 
coupon,  which  when  presented  at  your  booth  and  deposited  in  a  ballot 
\mx,  will  give  the  person  holding  the  same  an  opportunity  to  secure  a 
silver  set;  that  the  tickets  are  given  absolutely  free  of  charge  and 
without  any  expense  directly  or  indirectly.  You  desire  to  know  whether 
this  scheme  comes  within  the  lotterv-  laws  of  the  state. 

In  reply  thereto  will  say  that  lotteries  are  prohibited  under  the  pro- 
visions of  Sec.  11,344  et  seq,  C.  L.  I  have  examined  this  statute  with 
i-elation  to  your  inquiry  and  feel  free  to  advise  you  that  your  scheme 
would   not  l>e   defined  as  a   lottery  within   the  meaning  of  these  sec- 
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tiona  One  of  the  essential  features  of  a  lottery  is  tbe  considei-atiou 
paid  for  the  cbance  given-.  Xeither  would  this  scheme  come  within 
the  prohibition  iif  the  trading  stamp  law  of  this  state.  vIzl  :  Act  244  of 
Public  Acts  of  lyil. 

Youps  pesi>ectfullT, 

(JKAXT  FELLOWH. 
P-l-o.        '  Attorney  General, 


SPEOIATj  primary  KLECrrOX.     FIFTEEN  PEX  CEXT  CLAUSE. 
The  fifteen  ])er  cent  clause  applies  to  sj>ei-ial  priniaiy  election. 

February  2(Hh;  1913. 
L.  F.  Wood,  Sheriff,  Jackson  (bounty.  Jackson,  ilich. : 

Dear  Sir — I  have  your  communication  of  Feb.  10th,  which  reads  as 
follows  : 

"Will  yon  kindly  advise  me  whether  tbe  general  law  that  applies  to 
the  fifteen  per  cent  vote  in  order  to  get  on  the  ballot  at  the  election 
applies  to  a  Bi>ecial  primarj'  as  well  aH  a  regular  primary," 

In  reply  thereto  would  say  the  so-called  fifteen  per  tent  clause  in  the 
primary  election  law  reads  as  follows : 

"Provided,  That  no  candidate  for  any  city,  county,  district  or 
atate  office  shall  be  deemed  nominated  and:  no  cei-tiflcate  of 
nomination  shall  be  given  to  any  person  whose  political  paity 
wlth  which  lie  is  enrolled  casts  at  such  primary  election  less  than 
fifteen  pcrcentum  of  the  vote  cast  by  such  i»olitical  party  for 
secretary  of  state  at  the  last  preceding  biennial  or  Xovember  elec- 
tion; and  in  such  case  such  political  party  shall  not  be  entitled 
to  have  the  names  of  any  candidates  printed  upon  tbe  ofiicial  elec- 
tion ballot." 

Mectiott  10  of  tbe  primary  eIe<'tion  law  provides  for  a  special  primary 
election.  It  is  expressly  provided  therein  that  -'the  provisions  of  this 
act  shall  be  applicable  in  all  particulars  to  Ki)ecial  primary  elections, 
except  as  the  contrai-j'  is  indicated  in  this  section.''  There  is  nothing 
to  indicate  that  the  so-called  fifteen  per  cent  clause  should  not  apply  to 
any  special  primary  election.  In  the  absence  of  snch  requii-einent.  I 
am  inclined  to  believe  that  the  so-called  fifteen  per  cent  cause  applies 
to  a  special  primai-j"  election, 

VeiT  respectfully, 

(iRAXT  FELLOWS. 

L-la-o.  Attorney  General. 
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IXSPECTIOX  OF  OILS.  All  oiU  suitable  to  be  used  for  illuminating 
purposes  are  subject  to  inspection  and  the  payment  of  the  statutory 
fees  therefor  regardless  of  the  purjKise  for  nliicii  such  oil  is  Hctually 
U8ed. 

Febmary  :;i8t,  l!H:i. 

Mr.  John   T.  Owens.  State  Oil    luspei'tor,   Benton  Harbor,  Mich,: 

Dear  Bir — Your  letter  of  the  17th  relative  to  the  inspectiou  of  cer- 
tain ()il8  by  your  department  has  been  i-eceived. 

I  note  yo«r  statement  as  to  your  consitniotion  of  Act  >'o.  26  of 
the  I'ublic  Acts  of  ISlllt.  as  amended,  the  last  auieuding  act  involved 
being  Act  Xo.  ;i!)  of  the  Public  Acts  for  the  year  1!H>9. 

The  point  at  issue  npjwars  to  be  Avhether  oil  suitable  to  be  used  for 
illuminating  purjtoses  is  subject  to  inspection  and  the  payment  of  the 
Ktatutorj-  fees  therefor  i-^ardless  of  the  puri»ose  for  which  such  oil  is 
actuaJly  used. 

After  an  examination  of  the  act  referred  to,  as  amended,  it  seems 
to  me  that  an  intention  is  clearly  manifest  to  i-etjnire  such  inspection 
regai-dless  of  the  use  to  which  the  refined  oil  is  put.  I  notice  in  sec. 
1i  of  Act  No,  3!)  of  the  Public  Acts  <if  liMIJ),  the  following  language  is 
used. 

"All  illuniinatinf;  oils  manufactured  or  i-eflned  in  this  state 
shall  be  inspected  liefore  being  removed  fi-oin  the  manufactory 
or  refinery ;  and  if  any  person  or  persons,  whether'  manufacturer, 
vendor  or  dealer,  shall  sell  or  attempt  to  sell  to  any  person  in 
this  state  any  illuminating  oils,  whether  manufactured  in  this 
state  or  not.  before  having  the  same  inspected  as  provided  in  this 
act.  he  shall  be  deemed  guilty  of  a  misdemeanor." 

The  language  quoted,  innsmnch  as  it  requires  the  inspection  to  be  made 
before  sale,  clearly  excludes  from  consideration  the  particular  pui-pose 
or  use  to  which  the  vendee  of  such  oil  intends  to  devote  it.  In  other 
words,  if  the  oil  is  of  such  character  that  it  is  properly  classified  as 
illuminating  oil,  then  it  is  subject  to  ius])e<'tion  and  the  consequent 
payment  of  fees,  r^ardless  of  what  the  purchaser  mav  intend  to  do  with 
it. 

I  am  therefore  of  the  opinion  that  the  oil  referred  to  in  your  letter 
was  properly  subject  to  insi>ection  and  the  payment  of  fees  therefor 
under  the  provisions  of  the  act  in  question. 

A'erv  respectfullv. 

GRAXT  FELLOWS. 

Ca-La-o.  .attorney  General. 
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AMENDMENT  TO  RECTION  12  CHAPTER  1.  ACT  NO.  283,  P.  A. 
1909.     noPB  not  require  nmendmeut. 

February  21at,  1913. 
Hon.   Louis   L.   Kelly,   Senate,    Capitol,   Ijaitsiug: 

Dear  Sir — We  are  in  receipt  of  your  request  for  an  opinion  aa  to 
whether  or  not  the  following  nroeudment  to  Section  12  of  Chapter  1 
of  Act  No.  283  of  the  Public  Acts  of  1909  will  require  an  amendment 
to  the  title  of  said  act: 

"Provided  further,  That  whenever  a  line  road  shall  have  been 
laid  out  and  establiahed  pursuant  to  the  previous  sections,  and 
the  officers  refuse  or  neglect  to  construct  or  maintain  their 
designated  portion  thereof  in  a  manner  reasonably  safe  and  fit 
for  public  travel,  then  the  State  HighT\'By  Commissioner  shall 
upon  petition  of  seven  freeholders  of  either  township,  inspect 
the  merits  of  the  petition,  and  if  said  State  flighway  Commis- 
sioner decides  with  the  petitioners,  he  shall  direct  the  officers  of 
said  township  to  which  the  road  belongs  to  so  construct  and  main- 
tain such  road,  and  in  default  thereof  he  shall  be  authorized  to 
direct  to  supervisor  of  said  township  to  spread  the  necessary 
amount  to  properly  construct  and  maintain  said  road  upon  the 
assessment  roll,  and  said  State  Highway  Commissioner  is  then 
authorized  to  construct  or  order  the  township  commissioner  to 
construct  the  said  road." 

I  am  of  the  opinion  that  it  will  not  be  necessary  to  ameud  the  title 
of  Act  No.  283  to  make  it  cover  this  amendment  to  section  12.  The 
title  of  .\ct  283  is  very  comprehensive,  and  the  act  as  it  stands  at 
present  includes  provisions  relative  to  the  raising  of  highway  and  road 
taxes  so  that  the  amendment  proposed  does  not  add  anything  foreign 
to  the  present  subject  matter  of  the  act. 

Eespectfnily  vours, 

grant'pellows, 

W-TjA-o.  Attorney  General. 


TAXATION.    SOLDIERS'  EXEMPTION. 

1.     No  exemption  allowable  unless  claimant  occupies  the  premises 
as  a  homestead. 

February  21st,  1913. 
Mr.  Thomas  Trabilcox,  Milan,  Mich.: 

Dear  Sir — I  have  yonr  comniunication  of  the  19th  inst.  in  which  you 
state  that  you  are  a  veteran  of  the  Civil  >yar.  You  desire  to  know 
whether  yon  nuist  live  in  your  house  in  order  to  claim  exemption  from 
taxation  under  the  provisions  of  Act  174  of  the  Public  Acts  of  1911. 

In  reply  thereto  will  say  that  under  the  construction  placed  upon 
this  act  by  this  deimrtuient,  the  perwm  claiming  exemption  must  occupy 
the  premises  before  Ihe  exemption  can  Iw  allowed. 

Respectfully  yours. 


ORANT  FELr/)WS, 
PLa-o.  Attorney  Generi 
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KLKOTION  LAW.    CAUCUSES  IN  TOWNSHIPS: 

1,  I^aw  contemjdateB  but  one  cancus  for  each  township, 

2.  Incomi>atibilitj  between   memlterBhip  on  To\^"nship  Board   and 
school  office  can  only  be  tested  in  courts, 

February  2l8t,  1913. 
Mr,  X.  J.  Thomas,  Xortbport,  Mich.: 

Dear  Sir — I  have  your  letter  of  the  ISth  inst.  containing  several 
inquiries. 

In  reply  thereto  would  say,  1st:  That  the  law  contemplates  only  one 
caucus  being  held  for  each  party  in  the  nomination  of  candidates  for 
township  offices.  I  have  grave  doubts  as  to  the  Iqjality  of  nominationB 
made  an  indicated  in  your  letter,  viz.:  where  there  are  two  polling  pre- 
cincts in  the  township  a  separate  caucus  is  held  in  each  precinct,  the 
proceedings  in  the  one  being  communicated  and  confirmed  by  telephone 
in  the  other,  and  vice  versa. 

However  it  has  been  held  that  all  defects  in  nomination  proceedings 
are  cured  by  tlie  final  election  of  township  officei-s.  The  question  as  to 
the  validity  of  nominations  thus  made  could  therefore  only  be  raised 
by  direct  proceedings  taken   before  election. 

Second:  You  wish  to  know  whether  it  is  legal  for  the  same  person 
to  sen-e  upon  the  township  board  as  a  Justice  and  at  the  same  time 
upon  the  school  board. 

In  reply  thereto  will  say  it  has  been  the  holding  of  this  department 
that  the  same  person  cannot  at  the  time  be  a  member  of  the  township 
board  and  hold  any  office  on  the  school  board  of  a  district  organized 
under  the  general  school  laws  of  the  state. 

The  only  way  to  test  this  question,  however,  is  by  a  proceeding  brought 
for  that  purpose.  In  the  absence  of  such  a  proceeding  the  acts  of -a 
person  holding  two  incompatible  offices  would  doubtless  be  considered 
valid  as  those  of  a  de  facto  officer. 

Respectfully  vours, 

GRANT  'fellows, 

PLao.  Attorney  General. 


COUNTY  OFFICERS.    INSURANCE  CONTRACTS: 

1.    Validity  of  insurance  on  county  buildings  whei-e  policy  written 
by  county  officer  as  agent. 

February  21st,  19l3. 

Hon.  John  E.  Santo,  House  of  Representatives,  Lansing,  Mich.: 

Dear  Sir — In  answer  to  your  oral  inquiry  as  to  whether  an  insurance 
policy  would  lie  void  when  written  upon  county  property  by  a  supervisor 
of  the  county,  acting  as  agent  for  the  insurance  company,  I  beg  to 
advise  you  as  follows : 

Section  11.384  of  the  Compiled  I^ws  of  18t>7  provides: 

"That  no  trustee,  inspector,  r^ent,  superintendent,  agent, 
officer  or  member  of  any  board  having  control  or  charge  of  any 
educational,  charitable,  penal,  pauper,  or  reformatori-  public  in- 
stitutions of  this  state  or  of  any  county  thereof,  shall  be  \ier- 
sonally  directly  or  indirectly  interested  in  any  contract,  purchase 
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iir  sale  made  for.  or  on  accouut,  or  in  behalf  of  any  such  inBti- 
tiitiou,  and  all  Ruch  ronti-act?,  purcliases  or  salet*  sliall  be  held 
mill  and  void;  nor  shall  au.v  euch  officer  corruptly  accept  any 
bribe  from  any  jternons  interested  iu  auch  contract ;  and  it  is  here- 
by made  tbe  duty  of  the  povenior  or  other  appointinfr  i)Ower,  upon 
proof  satisfactory  of  a  violation  of  the  provisions  of  this  section, 
to  immediately  remove  the  officer  or  employe  offending  as  afore- 
said; and  upon  conviction  thereof  iR'foi-e  a  court  of  competent 
jurisdiction,  the  offender  nhall  be  punished  by  a  fine  not  exceeding 
five  hundred  dollars." 

From  my  examination  of  Hiis  question  J  would  hesitate  to  say  that 
an  insurance  company  would  be  pennitted  to  deny  its  liability  upon 
an  insurance  policy  issued  under  the  circumstances  stated  in  your 
inquir;i-.  I  question  verj'  iniich.  bow-ever,  the  propriety  of  a  member 
of  the  board  of  supenisors  acting  for  an  insurance  company  in  effecting 
insurance  on  property  owned  by  the  county.  \\'hethep  or  not  it  would 
result  iu  relieving  the  insurance  company  from'  its  liability,  the  prac- 
tice is  dangei-ous  and  liable  to  lead  to  serious  litigation  and  consequences. 
No  supen'isor  should  subject  hia  county  to  such  a  risk. 

HespectfuUv  vours, 

GRANT  FELLOWS, 

P-La-o.  Attorney  General. 


TAXATION.  Who  liable  for  taxes  when  real  property  sold  subse- 
quent to  meeting  of  Hoard  of  Review.  When  real  estate  owned  by 
municipality  entitled  to  exemption  from.  Real  property  of  not  en- 
titled to  exemption  from  taxation  except  when  same  is  used  for 
public  purposes. 

March  22,  1913. 

F.  M.  Hamlin,  Super\-isor,  Grawn.  Mich.: 

Dear  Sir — I  have  yours  of  the  16th  inst.  in  which  yon  re-question 
information  relative  to  assessments  of  property  belonging  to  the  Queen 
City  Electric  Light  &  Power  Co.     You  state: 

"Last  April,  I  assessed  the  property  known  as  the  Queen  City  Electric 
Light  and  Power  property  to  the  Queen  City  Electric  Light  and  Power 
Co.  The  property  at  that  time  was  owned  by  the  above  mentioned 
company.  About  September  first,  this  property  was  sold  to  the  City 
of  Traverse  City  and  is  used  for  lighting  the  city ;  they  also  sell  electricity 
to  private  parties.  Now  this  property  was  placed  od  the  assessment 
roll  and  passed  on  by  the  Board  of  Review  several  n-eeks  before  it  was 
sold  to  the  City.  Working  under  the  advice  of  the  Prosecuting  Attorney 
I  spread  the  taxes  upon  this  property.  The  city  claim  that  they  are 
not  liable  for  the  taxes  upon  this  property,  hence  the  following  ques- 
tions : 

1st.     Who  is  liable  for  the  tax  lftl2? 

2nd,  That  inasmuch  as  this  property  is  located  in  the  township  of 
Blair,  several  miles  beyond  the  corporate  limits  of  the  City,  and  as 
the  city  is  using  't  as  an  investment,  should  not  this  property  be  as- 
sessed to  the  City  of  Traverse  City  in  the  year  1013  and  following  years," 

In    replv   thereto   would   state.     First.   The   assessment   hnving-been    . 
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completed  and  patted  upon  by  the  Board  of  Review  pre\ious  to  transfer 
of  the  property  to  the  City  of  Traverse  City,  the  ainie  became  a  legal 
tnx  and  is  enforceable  against  the  property  itself  and  nill  be  subject 
to  sale  under  the  provisions  of  the  general  tax  law  if  the  tax  is  not 
paid. 

Second,  The  law  provides  an  exemption  for  landR  owned  by  Munici- 
palities, etc.,  when  the  same  ia  used  for  public  purposee.  From  your 
statement,  it  appears  that  the  City  ie  using  the  [iroperty  not  only  for 
public,  but  also  for  commercial  purposes;  this  question  has  never  been 
passed  upon  squarely  by  the  courts,  but  I  am  inclined  to  the  opinion 
that  where  the  property  is  used  by  the  municipality  for  commercial  pur- 
poses it  is  not  entitled  to  the  exemption  provided  by  law. 

I  would  suggest  that  the  pi-operty  be  placed  upon  the  nssesBment 
roll  and  the  matter  can  then  be  tested  in  the  courts. 

Respectfully  vours, 

GRANT  FELLOWS, 

Cr-pi-o.  Attorney  General. 


DRAIN  I^WV.    DEPUTY  DRAIN  COMMISSIONER. 

1.     Appointment  of  Deputy  Drain  Commissioner  not  effective  until 
approved  bv  Board  of  Super\-isors. 

Febmarj-  24th.  1913. 

Mr.  Asa  K.  Haydeu,  Prosecuting  Attorney,  Cassopolis,  Mich. : 

Dear  Sir — I  have  your  communication  of  the  22nd  inst,  containing 
the  following  inquin'. 

"Section  1  of  Chapter  IX  of  Act  No.  118  of  the  Public  Acts  of 
1909  provides  that  'Any  county  drain  commissioner  mar  appoint  a 
deputy  or  deputies,  as  the  board  of  supervisors  may  approve.'  Does 
this  mean  that  he  needs  the  approval  of  the  board  if  he  only  appoints 
one  deputy?  Would  the  appointment  of  one  deputy  be  legal  pending 
the  meeting  and  action  of  the  board  of  supervisors  on  said  appoint- 
ment." 

In  repl;  there  would  say  my  attention  has  been  called  to  an  opinion 
given  to  you  by  Attorney  General  Kuhn  under  date  of  February  11th, 
1911,  on  this  same  proposition.  Insofar  as  the  opinion  holds  that 
the  appointment  of  a  deput.v  drain  commissioner  must  be  approved 
by  the  board  of  supervisors,  I  concur  therein.  I  am  also  of  the  opinion 
that  the  appointment  of  a  deputy  would  not  be  effective  until  approved 
by  the  board  of  supervisors. 

Yours  respectfullv, 

GRANT  FELIX)WS, 

P-!a-o,  Attorney  General. 
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TAXATION.  Validity  of  general  bill  -whicU  in  effect  |)ei-mits  Auditor 
General  to  vacate  and  declare  void  deeds  isi^ued  by  bim  for  a  valid 
tax  infrJDges  upon  tLe  5tli  umeudiuetit  to  tbe  federal  const itution. 

February  24th,  1913. 
Hon.  Louis  L,  Kelley,   Senate,  Capitol,  Ijansing: 

My  Dear  Senator — You  liave  submitted  to  uie.  and  asked  for  uiy 
opinion  as  to  tbe  validity  of  a  genei-itl  bill  which  in  effect  permits  tbe 
Auditor  General  to  vacate  and  declai-e  void  deeds  issued  by  him  for 
a  valid  tax. 

In  my  opinion  this  would  infriuge  the  followitig  provision  of  the 
fifth  amendment  to  the  Federal  Constitution,  viz.: 

"No    person    shall    be     •     J     •     deprived    of    life,    liberty    or 
property  without  due  process  of  law." 

This  bill  in  effect  would  permit  the  taking  of  property  without  due 
process  of  law,  and  would  be  regai-ded,  in  my  judgment,  as  confiscatory. 
This  is  a  general  bill  and  I  think  is  open  to  the  objection  that  it 
violates  this  provision  of  the  Federal  Constitution.  If  such  legislation 
were  permissible  the  L^slature  might  declare  the  title  to  the  pi-opei'ty  of 
any  of  its  citizens  void  and  such  citizens  would  have  no  redress  in 
court. 

As  you  will  do  doubt  remember,  you  were  advised  by  this  department 
that  Section  30  of  Article  V  of  the  State  Constitution  which  provides 
"The  legislature  shall  pass  no  local  or  special  act  in  any  case  where  a 
general  act  can  be  made  applicable"  would  prohibit  the  passing  of  a 
local  act  independent  of  the  provisions  of  the  Federal  Constitution. 
Verv  respectfully, 

GRANT  FELLOWS, 

F-pi-o.  Attorney  General. 


LOTTKRY.    Relative  to  selling  coujious  in  Midland  by  a  shoe  concern. 

February  24th,  1913. 
Hon.  Kay  Hart,  Prosecuting  Attorney,   Midland,  Mich.: 

Dear  Sir — I  have  your  letter  of  the  IJIth  iust,  contaiuing  the  following 
statement : 

"A  business  firm  of  this  city  is  about  to  put  out  certificates  and 
coupons,  a  copy  of  which  I  herein  enclose.  The  plan  is  to  sell  these 
certificates  with  coujkjus  attached  to  some  pei"son  for  the  sum  of  fl.Od. 
that  person  to  sell  coupons  at.ta<'hed  thereto  for  25  cents  apiece; 
each  cou]»on  to  a  separate  iwi-sou.  The  purchaser  of  each  one  of  these 
coupons  takes  that  coupon  to  the  buKincss  firm  and  gives  them  another 
dollar  for  the  certificate  with  coupons  attachetl  and  they  in  turn  sell 
all  the  coupons  attached  to  their  cerliflenfe;  and  when  they  sell  all  the 
coupons  attached  to  their  certificate  which  is  four  in  nunibi>r,  and  when 
the  purchaser  of  each  coupon  comes  into  tlieir  place  of  business  and 
buys  another  certificate  wilh  the  coupons  attii<he<l  for  one  dollar^.tiwl. 
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original  purchaser  gets  a  pair  of  |4.00  shoes.  In  this  way  they  get  the 
full  price  of  ^.00  for  their  shoes,  when  the  one  who  buys  eertificate 
and  sells  the  conpons  when  the  purchaser  of  each  coupon  comes  to  their 
Btore  and  buys  another  certificate  for  which  each  one  pays  one  dollar, 
then  the  original  purchaser  of  the  certificate  gets  a  pair  of  shoeR.  but 
the  shoes  are  not  delivered  until  each  one  of  the  purchasers  of  the 
coupons  of  a  certain  certificate  comes  iu  and  each  one  buys  a  new  cer- 
tificate. 

Perhaps  it  would  make  it  plainer  if  I  would  illustrate  that  one  man 
buys  a  certificate  and  on  that  certificate  four  coupons  are  attached;  he 
sells  these  four  coupons  to  four  different  individuals;  each  buyer  goes 
back  and  gives  then  a  dollar  for  a  new  certificate,  wihich  they  in  turn 
sell  one  coupon  to  four  other  people;  then  they  have  got  out  sixteen 
coupons,  and  if  they  would  all  come  back  and  buy  new  certificates  it 
would  be  64  purchasers  of  the  certificates  and  the  next  time  would  be 
256  coupons  out,  and  if  the  certificates  are  again  purchased  by  the 
buyers  again  it  would  be  four  times  as  many.  The  question  has  been 
raised  to  me  ofQcially  if  that  is  a  violation  of  the  trading  stamp  law." 

In  reply  thereto  it  appears  that  the  scheme  does  not  involve  the  re- 
demption of  the  coupons  by  any  other  person  than  the  original  vendor. 
That  being  the  case  I  am  of  the  opinion  that  it  would  not  come  within 
the  contemplation  or  the  prohibition  of  Act  244,  P.  A.  of  lOl'I,  known 
as  the  Trading  Stamp  Law. 

However,  it  occurs  to  me  that  there  is  an  element  of  uncertainty 
and  chances  involved  and  pervading  the  entire  scheme  arising  from  the 
fact  that  it  is  within  the  power  of  the  holder  of  any  coupon  to  pre\ent 
the  redemption  of  a  series  by  simply  declining  to  purchase  a  one 
dollar  certificate,  which  seems  to  be  necessary  to  complete  the  chain 
by  which  the  redemption  is  consummated.  This  element  of  chance,  in  my 
opinion,  stamps  the  scheme  as  a  lottery-  and  i^-ould  bring  it  within 
the  provisions  of  Sec.  11,H44  et  seq.  C.  L.  In  this  connection  I  would 
call  your  attention  to  People  vs.  McPhee,  139  Michigan,  687,  in  which 
the  various  definitions  of  lotteries  are  discussed. 

I  trust  this  suggestion  will  be  of  some  service  to  you. 

Respectfully  yours, 

GRANT  FRLIX)WS, 

P-La-o.  Attorney  Genera!. 


MTOHIGAN  RAILROAD  COMMISSION.  PRIV ATK  AND  IX>GOINO 
RAILROADS.  Authority  to  require  tariffs.  Where  a  company  main- 
tains and  oi)erates  a  logging  road  which  is  not  a  common  carrier, 
the  Michigan  Railroad  CommisRion  has  no  authority  to  re<|uire  the 
company  to  file  tariffs. 

Febniary  2-tth,  191.3. 

Michigan   Railroad  Commission,  Tensing,  Michigan: 

Gentlemen — I  have  your  communication  of  January  28th  relative  to 
the  right  and  authority  of  your  Commission  to  require  the  Cobbs  & 
Mitchell  Company  of  Cadillac,  Michigan,  and  the  Jackson  &  Tindle 
Company  of  Buffalo.  N.  Y.,  but  operating  in  Kmmet  County,  to  file 
tariffs  and  schedules  in  accordance  with  the  requirements  (^,l(i«':)o|(j 
31  "       '  (-^ 
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Relative  to  the  Cobbs  &  Mitchell  Co.,  you  state  that,  "They  set  forth 
that  the  railroad  in  question  is  operated  as  a  part  of  their  private  busi- 
ness. That  they  transport  thereon  their  own  property  and  employes 
and  are  not  a  common  carrier  of  freight  or  passengers  for  hire;  that 
they  will  not  carry  any  paseengers  for  hire  except  by  special  contract, 
nor  will  they  carry  any   freight  for  hire  except  by  special  contract." 

Relative  to  the  Jackson  &  Tindle  Company,  you  state,  "The  road  is 
strictly  a  logging  road,  but  (they)  admit  that  they  have  whea  the 
occasion  offered,  hauled  out  logs  and  other  forest  products  for  other 
people,  as  well  as  an  occasional  carload  of  produce  grown  by  the  settlers 
or  fanners  along  the  line.  •  •  •  •  They  do  not  operate  their  road 
with  any  regularity,  so  we  are  informed,  and  some  of  tlieir  branches 
are  not  operated  during  the  entire  year.  Their  main  line,  however,  is 
in  operation  at  all  times." 

In  addition  to  the  information  which  your  communication  discloses, 
you  have  also  furnished  to  me  a  considerable  amount  of  corres|M>ndence 
betwieen  your  Commission  and  each  of  the  above  named  companies 
relative  to  the  filing  of  tariffa  It  is  intimated  in  your  communication 
that  all  of  the  information  may  not  be  disclosed  in  the  correspondence. 
However,  I  can  express  an  opinion  only  upon  the  facte,  and  the  only 
facts  presented  are  those  set   forth  in  the  correspondence. 

In  the  letter  of  the  Cobbs  &  Mitchell  Company,  under  date  of  May 
17.  1912,  directed  to  your  Commission,  it  is  stated,  "We  do  not  do 
business  as  a  common  carrier.  We  have  no  intention  of  doing  any  busi- 
ness as  a  common  carrier.  We  do  not  want  to  be  a  common  carrier.  If 
required  to  become  a  common  carrier,  the  burden  laid  upon  us  will  he 
such  as  practically  to  prohibit  our  operations  as  lumbermen.  We  are 
advised  that  the  filing  of  tariffs  with  you  would  be  such  a  holding  out 
of  ours  as  a  common  carrier  as  would  impose  upon  us  all  of  the  lia- 
bilities of  a  common  carrier.  The  imposition  of  ouch  liability  would 
compel  us  to  rebuild  our  road,  to  provide  additional  rolling  stock,  de- 
pots, freight  houses,  loading  platforms,  forces  for  the  reception  and 
handling  of  freight  and  passengers,  would  prevent  us  from  taking  up 
and  removing  our  railroad  or  changing  its  location  as  the  operations 
of  our  logging  business  require,  and  otherwise  conducting  the  business 
for  lof^in^.  As  you  can  readily  see.  the  doing  of  these  things  would 
necessarily  impose  such  a  burden  as  would  require  the  cessation  of  our 
operations.  We  are  not  chartered  as  a  common  carrier.  Cobtw  & 
Mitchell,  incorporated,  the  owners  of  the  road  referred  to,  is  a  corpora- 
tion organized  for  'the  purchase,  manufacture  and  sale  of  all  kinds 
of  forest  products,  and  the  utilization  of  the  waste  thereof,  the  manu- 
facture and  (sile  of  salt,  and  the  buying  and  selling  of  all  kinds  of 
merchandise'  •  •  •.  We  do  not,  and  never  have  held  ourselves  out 
as  common  carriei-s,  either  of  freight  or  i>assengers.  We  ha\-e  no 
reasonable  faciliiies  for  carrying  passengers  or  general  freight.  We  run 
no  regular  trains,  have  no  train  schedule  or  time  tabk-s.  All  trains  run 
at  our  convenience.  We  have  no  rolling  stock  adapted  to  carry  pas- 
sengers or  freight  other  than  logs  and  forest  products.  The  road  is 
adapted  and  equipped  only  for  logging  purposes.  Our  roadbed  and 
equipment  is  private  and  maintained  only  for  that  purpose.  As  vou  are 
well  aware,  logging  roads  ai-e  subjected  to  risks  or  derailment  and 
extend  to  a  much  piTaler  degree  than  the  regidar  roads.  We  own  but 
tww  box  <ars  and  they  are  used  in  our  own  Imsiness,    We  have  no  de- 
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pots,  platforms,  Treight  handlers  or  loaders,  and  no  place  from  vhich 
to  receive,  handle  or  deliver  freight  except  into  and  out  of  our  private 
stores.  We  have  no  place  where  freight  can  be  protected  from  the 
weather,  thieves,  etc.  Our  railroad  is  constantly  being  shifted  as  the 
exigencies  of  the  lumber  business  require,  and  it  is  wholly  uncertain  how 
long  any  particular  portion  of  the  road  would  be  in  existence." 

This  letter  also  discloses  that  the  company  has  posted  at  various 
points  along  its  road  a  notice  to  the  effect  that  it  is  not  a  common 
carrier  of  freight  or  passengers  for  hire,  and  that  it  will  not  carry 
any  passengers  for  hire  or  any  freight  except  upon  special  contract.  It 
is  also  stated  in  this  letter  that,  "Rather  than  assume  such  liability 
we  must  decline  absolutely  to  carry  any  persons  other  than  our  own 
employes  or  any  property  other  than  our  own.  As  it  is  no1^^  we  carry 
neither  passengers  nor  freight  for  any  one  except  as  a  neighborhood  , 
accommodation,  and  on  the  principle  of  being  good  neighbors  with  those 
who  live  within  the  vicinity  of  our  operations.  Every  person  carried  on 
our  road  is  carried  free  and  at  his  or  her  own  risk.  All  property  other 
than  our  own  carried  by  us  is  carried  by  special  contract  made  in  each 
and  every  ca.se  by  the  owners,  and  on  terms  satisfactory  to  him  and 
without  our  assuming  towards  such  person  the  liability  of  a  common 
carrier." 

The  foregoing  constitute  what  is  my  understanding  of  the  facts.  It 
is  plain  the  contention  of  the  Cobbs  &  Mitchell  Company  that  it  is 
not  a  common  carrier,  and  that  the  railroad  in  question  is  a  logging 
road,  owned,  maintained  and  operated  in  connection  with  the  private  in- 
terests of  the  company.  In  Boisen  v.  Cobbs  &  Mitchell  Company,  147 
Mich.  42!).  the  Court  in  referring  to  the  railroad  operated  by  this  com- 
pany said,  "It  is  conceded  that  defendant  was  not  a  common  carrier  of 
passengers,  and  the  court  so  instructed  the  jury.  The  defendant  was 
under  no  obligation  to  receive  and  carry  any  particular  person  as  a 
passenger,  or  to  carry  passengers  at  all."  The  above  case  is  not  neces- 
sarily conclusive  for  all  time  upon  the  question  presented,  hut  in  view 
of  the  above  statement  of  facts,  I  am  inclined  to  beliei-e  that  it  is  con- 
trolling at  this  time.  Since  it  is  not  a  common  carrier  it  cannot  be 
required  to  furnish  facilities  for  transportation  of  passengers  and  prop- 
erty, as  a  provision  making  this  requirement  only  applies  to  common 
carriers.  See  section  4,  Act  No.  300  of  the  Public  Acts  of  1900. 
Neither  can  the  company  be  compelled  to  erect  stations,  sidetracks  or 
■switches  in  accordance  with  section  0  of  Act  300  of  IDOO.  Furthermore, 
it  is  difficult  for  me  to  understand  how  it  would  be  possible  for  this 
company  to  file  a  tariff  or  schedule  of  rates  that  would  l>e  of  the 
slightest  l>eneflt  to  either  your  Commission  or  the  public,  unless  as  a 
result  thereof  it  could  be  required  to  perform  doties  expected  of  a  com- 
mon carrier  of  freight.  The  prohibition  against  the  transportation  of 
passengers  or  carrying  of  freight  unleRs  in  accordance  with  schedules 
on  file  with  your  Commission  only  extends  to  common  carriers.  See 
subdivision  F  of  section  10,  Act  139,  Public  Acts  of  1011.  Further 
illustration  seems  unnecessary.  It  is  my  opinion  that  unless  there  are 
facts  other  than  those  presented  to  me.  your  Conimission  is  'without 
authority  to  require  Cobbs  &  Mitchell  Company  to  file  tariffs.  In 
addition  to  the  legal  question  presented,  there  may  be  a  questicm  of 
policy  involved.  This  conclusion  mnst  not  l»e  subjected  to  the  con- 
struction that  the  ('obbs  &  Mitchell  Company  can  actually  hold  itself 
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out  as  a  common  carrier  and  exercise  rights  similar  to  those  enjoyed 
bj  common  carriers  without  subjecting  itself  to  the  law.  I  am  only 
holding  that  in  accordance  with  the  facts  submitted,  the  Cobbs  &  Mit- 
chell Co.  does  not  come  within  the  provision  of  law  required  of  com- 
mon carriers  to  file  a  tariff  or  schedule  of  rates. 

The  facts  presented  in  connection  with  the  Jackson  &  Tindle  Com- 
pany are  so  similar  that  it  is  my  opinion  that  the  same  conclusion  is 
applicable  thereto. 

All  of  the  coiTCspondence  is  herewith  returned. 

A'erv  re8i>ectfullv. 

GRANT  FELr>OWR. 

Ij^g-o.  Attorney  General. 


PRIMARY  ELECTION  hAW.  FIFTEEN  PER  CENT  CLAUSE. 
Where  one  candidate  of  a  particular  political  party  receives  the  neces- 
sary fifteen  per  cent  vote,  it  is  immaterial  whether  other  candidates 
of  the  same  party  receive  a  fifteen  per  cent  vote, 

February  24tb,  1013. 
S.  Eugene  Hull,  Assistant  City  Attorney,  Grand  Rapids,  Mich. 

Dear  Sir — I  have  your  communication  of  Feb.  20th  in  which  you  refer 
to  the  proviso  on  Section  37  of  the  Primary  Election  Ijaw  being  the 
so-called  fifteen  per  cent  clause,  i'ou  quote  the  proviso  in  question 
and  state: 

"The  point  that  has  arisen  hei-e  is  this:  whether  or  not  the  polling 
of  the  nececsary  fifteen  percentum  vote  by  one  party  candidate  entitled 
all  of  the  candidates  of  that  party  to  a  place  on  the  ballot  or  whether 
each  party  candidate  must  poll  the  required  fifteen  percentum  vote,  and 
whether  or  not  a  candidate  for  city  office,  such  as  Comptroller,  by 
polling  tJie  required  fifteen  percentum  vote  entitled  a  candidate  for 
Ward  Office  to  a  place  on  the  ballot,  where  such  candidate  for  Ward 
Office  does  not  poll  the  required  fifteen  percentum  vote  in  his  ward." 

In  reply  thereto  will  say  it  will  be  observed  that  the  so-called  fifteen 
per  cent  clause  applies  to  the  party  rather  than  to  the  individual.  If 
one  particular  party  candidate  receives  the  necessary  fifteen  per  cent 
vote  it  is  evident  that  his  political  party  has  cast  the  necessary  fifteen 
per  cent  vote  and  it  is  immaterial  whether  or  not  any  other  party  can- 
didate receives  the  necessary  fifteen  per  cent  vote. 

The  foregoing  is  the  construction  which  has  been  unifonnly  placed 
upon  this  proviso  by  this  department. 

Verv  respectfully. 

GRANT  FELLOW^R, 

L-La-o.  Attorney  General. 
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PKIMARY  ELECTION  LAW.     TOWNSHIP  ELECTIONS..   The  Pri- 
mary Election  Law  does  not  apply  to  townsUip  elections. 

February  24th,  1913. 
Fred  F.  Fehlig,  Belleville,  Mich; 

Dear  Sir — I  have  your  communicatiou  of  Feb.  20tli. 

You  ask  whether  "Tlie  Progressive  Party,  so-called,  will  have  the 
right  to  put  up  a  ticket  at  the  coming  tovi-nehip  election,  there  being 
but  seventeen  enrolled  as  Progressives  and  according  fo  last  vote  for 
Secretary  of  State  it  would  require  nineteen," 

In  reply  thereto  would   say  the  Primarj'  Election  Law  has   no  ap- 
plication in  the  case  of  township  elections.     Accordingly,  it  is  imma- 
terial what  numl)er  of  progressives  may  be  enrolled  in  your  township. 
Very  respectfully. 

GRANT  FELLOWS, 

L-La-o.  Attorney  General. 


jrVEXILE  L.\W.     PROBATION  OFFICER. 

1.     Probation  officer  not  eligible  to  convej'  delinquent  children  to 
State  institution. 

February  24th,  1913. 
Hon.  Arthur  D.  Wood,  Judge  of  Probate,  Munising,  Mich.: 

Dear  Sir — I  have  your  communication  of  the  2lBt  inst.  containing  the 
following  inquirj'. 

"One  of  the  probation  officers  of  this  court  has  been  appointed  and 
is  acting  as  County  Truant  Officer.  Public  Act  No.  262,  1911,  Sec.  5, 
provides  that  a  delinquent  child  sentenced  to  a  state  institution  shall 
he  placed  in  the  care  of  the  county  agent,  juvenile  matron  or  some 
other  i-cliable  person  designated  by  the  court,  other  than  the  sheriff, 
to  be  conveyed  to  the  intititutiou.  Kindly  give  me  your  opinion  as  to 
whether  or  not  the  probation  officer  is  made  ineligible  to  convey  delin- 
quents to  the  state  industrial  schools  bv  virtue  his  acting  as  county 
Tniant  Officer." 

In  i-eply  tliereto  Will  say  that  on  examination  of  Sec.  5,  Act  262, 
Public  Acts  of  1911,  and  of  Sec.  2,  Act  200,  PuWic  Acts  of  1905  as 
amended  by  Act  25i»,  Public  Acts  of  1911,  I  am  of  the  opinion  that  a 
probation  officer  is  not  ineligible  to  convey  delinquent  children  to  the 
state  industrial  schools  by  virtue  of  his  acting  as  County  Truant  officer. 
HespectfnUv  vours, 

GRANT  FELIX)WS. 

P-La-o.  Attorney  General. 
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PRIMARY  ELECTION  LAW.  FIFTEEN  PER  CENT  CLAUSE.  Ref- 
erence to  opiuiouB  referring  to  the  fifteen  per  ceut  clause  in  the 
Primary  Election  Law. 

Fd>ruar3-  24th,  1913. 
Robert  J.  Quail,   Attorney  at  Law,   LudingtoD,   Mich.: 

Dear  Sir — We  have  jour  communication  of  Feb.  21st  in  which  you 
request  my  opinion  concerning  the  rights  of  certain  candidates  for 
office  in  the  ProgreBsive  Party  under  the  foUowiug  statement  of  facta, 

"The  Progressive  enrollment  in  the  city  as  a  whole  is  le«s  than  fifteen 
per  cent  of  the  vote  cast  by  that  party  for  Secretary  of  State  at  the 
last  November  election,  but  one  ward  of  the  city  has  an  enrollment 
of  more  than  fifteen  per  cent  of  such  vote  cast  in  that  particular  ward. 
Petitions  have  been  filed  by  Progressive  candidates  for  the  office  of 
Supervisor,  Alderman  and  Constable,  and  the  question  arises  as  to  their 
rights  on  the  primary  ticket  and  on  the  official  election  ballot  under 
Section  37  of  the  Primary  Election  Law." 

In  reply  thereto  would  say  your  inquiry  is  answered  by  certain 
opiniouR  heretofore  reudered  by  this  department.  Under  date  of  Feb, 
8th,  1912  an  opinion  was  rendered  to  Mr.  John  O'Hara,  City  Attorney 
of  Ironwood,  Mich.,  wbicb  reads  in  part  as  follows: 

"You  state  in  your  third  point  that  if  the  republican  party  in  your 
city  primary  election  puts  candidates  in  the  field  for  city  officers  and 
even  if  the  full  number  of  enrolled  voters  vote  for  their  candidates, 
that  the  sum  total  would  be  less  than  fifteen  per  cent  of  the  vote  cast 
by  that  party  for  Secretary  of  State  in  your  city  and  that  in  that 
event  the  republican  party  would  not  be  entitled  to  have  the  names  of 
its  candidates  printed  upon  the  official  ballot.  You  ask  if  this  pro- 
vision is  mandatory. 

It  is  my  opinion  that  the  provisions  of  Section  37  should  be  followed 
and  that  if  a  political  party  casts  less  than  fifteen  per  cent  of  the 
vote  cast  by  it  for  Secretary  of  State  at  the  last  November  election, 
that  the  candidates  representing  such  political  party  will  not  be  en- 
titled to  have  their  names  printed  upon  the  official  election  ballot." 

Again  on  March  27th,  1912,  the  following  opiuion  was  reudered  by 
this  department. 

"Mr.  Justus  Thorrington,  Midland,  Michigan: 

Dear  Sir— I  have  your  communication  of  Marcb  21st,  in  which  you 
submit  inquiries  arising  under  the  primary  election  law.  The  question 
presented  is  whether  the  fifteen  per  cent  clause  in  Section  37  of  the 
general  primari'  election  law  applies  to  candidates  for  ward  offices.  We 
have  construed  this  portion  of  the  law  to  include  all  offices  in  cities 
including  ward  offices,  .\ccordingly  if  a  political  party  does  not  cast 
the  neceusary  fifteen  per  cent  vote  in  a  particular  ward  the  cimdidnte 
i-epresenting  such  political  party  is  not  entitled  to  have  his  name  placed 
upon  the  official  election   ballot." 

It  is  believed  the  foregoing  answers  your  inquiry. 

Respectfully  vours, 

GRANT  FELLOWS,   ^iOOqIc 

Iv-La-o.  Attorney  General.      ^ 
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OONSTRtTCTION  OP  DRAIN.  A  public  drain  may  be  constructed  only 
upon  the  ground  that  it  is  a  public  benefit  aud  not  solely  as  a  -wiork 
of  improvement. 

February  24tb,  1913. 

Hon.  Henry  Croll  Jr.,  House  of  Representatives,  Capitol.  LanBing : 

Dear  Sir — You  have  recently  submitted  to  this  department  a  draft 
of  a  proposed  amendment  to  the  drain  laws  of  this  State,  and  have  re- 
quested an  opinion  as  to  the  constitutionality  of  such,  if  enacted. 

In  reply  thereto  I  will  say  that  if  my  interpretation  of  the  proposed 
bill  is  correct,  it  seeme  to  be  based  upon  the  theory  that  a  drain  may  be 
constructed  solely  as  a  work  of  improvement  without  reference  to  the 
benefit  to  the  public  health  or  to  the  public  highways.  Our  Supreme 
Court  has  held,  however,  that  the  only  theory  upon  which  the  con- 
struction of  drains  at  public  expense  may  be  upheld  is  that  of  a  re- 
sulting public  benefit  either  to  the  public  health  or  public  i"oads. 

Kinnie  v.  Bare  68  Mich.  625. 

Attorney  General  v.  McCIear  146  Mich.  i5. 

I  note  especially  the  following  clause  in  your  bill,  "In  no  case  Khali 
a  tax  be  levied  or  collected  for  payment  of  such  bona  or  twnds,  or 
the  interest  thereon  on  any  proi)erty  outside  of  the  district  so  nuni 
bered,  designated  or  benefited."  This  language  appears  to  overlook  en- 
tirely the  fact  that  a  certain  proportion  of  the  tax,  resting  in  the 
dSscretion  of  the  Drain  Commissioner  is  to  be  apportioned  to  the 
township  or  townships  through  which  the  drain  passes,  on  the  theory 
of  the  benefit  to  the  genea-al  public  received.  In  other  words,  the  plan 
suggested  seems  to  contemplate  the  borrowing  of  mooey  by  the  county 
for  the  purpose  of  carrjing  on  a  work  of  internal  improvement,  a  pnt- 
ceeding  expressly  with  the  inhibition  of  the  constitution.  Section  14 
of  Article  X,  of  the  Constitution  reads  as  follows:  "The  State  shall 
not  be  a  party  to  or  be  interested  in  any  work  of  internal  improvement 
nor  engage  in  carrying  on  such  work  *  '  •."  It  naturally  follows 
that  that  which  the  State  itself  may  not  engage  in,  it  may  not  grant 
authority  to  a  political  subdivision  of  the  state  to  carry  ian.  likewise 
the  tending  of  the  credit  of  a  county  for  the  purpose  suggested  comes 
within  the  inhibition  of  the  constitution. 

It  is  my  opinion,  therefore,  for  the  reasons  suggested  above  that 
the  proposed  bill  would,  if  enacted,  be  unconstitutional. 

Respectfully  Toure, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 
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PRIVATE  BANKING.  The  State  may  regulate  the  bueiness  of  private 
.  banking  and  may  prohibit  the  same.  Opportunity  must,  however,  be 
afforded  eudi  banke  for  winding  up  their  buaiuess  and  making  neces- 
sary arrangements  to  incorporate. 

Februarj-  24th,  1913. 
Hon.  W.  A.  KosenkrauN,   State  Senate,  I^nsing,  Michigan: 

Dear  Sir — I  am  returning  herewith  copy  of  Senate  Bill  No,  123, 
relative  to  private  banking,  which  you  have  submitted  to  this  depart- 
ment with  a  request  for  an  opinion  as  to  itR  constitutionality,  if 
enacted. 

In  i-eply  to  your  inquiry  I  will  say  that  the  right  of  the  State  to 
regulate  the  business  of  banking  appears  to  be  universally  acknowledged. 
There  apjiears  to  be  some  conflict  of  authority  as  to  the  right  of  the 
State  to  extend  the  principle  of  regulation  to  the  point  of  prohibiting 
private  banking,  but  I  am  inclined  to  take  the  view  that  the  better 
holding  is  in  favor  of  the  proposition  that  such  prohibition  may  con- 
stitutionally be  made. 

Weed  V.  Bergh,  141  Wis.  569. 
State  V.  Woodmansee,  1  N.  Dak.  246. 

Shallenberger  v.  First  Nat'l  Bank,  31  Supreme  Court  Reporter 
189. 

The  right  to  prohibit  the  business  of  private  banking  in  the  cases 
cited  was  upheld  on  the  theory  that  the  police  power  of  the  State 
ia  broad  enough  to  cover  such  a  measure,  it  being  considered  that  the 
business  of  banking  is  one  that  primarily  concerns  the  public  n^elfare 
and  safety.  A  contrary  view,  however,  appears  to  have  been  adopted 
in  the  States  of  South  Dakota  and  Nevada,  the  decision  being  based 
upon  the  proposition  that  the  State  has  no  power  to  make  the  business 
of  banking  exclufiive  of  the  privilege  of  issuing  bills  intended  to  circu- 
late as  money,  a  franchise, 

Afi  suggested  above,  however,  I  am  inclined  to  the  opinion  that 
the  better  reason  lies  with  the  cases  first  cited  in  supi>ort  of  the  right 
of  the  State  to  prohibit. 

With  reference  to  the  particular  measure  submitted,  I  find  therein 
no  provision  by  which  individuals  or  partnerships  now  engaged  in  the 
business  of  private  banking  may  save  themselves  from  financial  loss 
in  case  the  bill  becomes  a  law.  It  will  be  obsened  that  no  period  of 
time  is  afforded  such  for  winding  up  their  business  or  making  necessary 
arrangements  to  incorporate.  It  would  seem  highly  prolwlile,  1o  say 
the  leiist,  that  great  loss  would  necessarily  result  from  the  operation 
of  the  bill  as  framed.  Such  being  the  case,  I  am  inclined  to  doubt  the 
constitutionality  of  the  measure  on  the  ground  tliat  it  is  oppo^d  to 
the  federal  constitution  prohibiting  the  taking  of  projierty  without  due 
process  of  law.  Owing  to  this  fealui-e  of  the  bill.  I  am  constrained  to 
question  its  validity,  if  enacted. 

Respectfully  yours, 

GRANT  PF>LL0W8, 

Cftgo,  Attorney  General. 


Digitized  oy 


Google 


ATTORNEY  OBNBAaL. 


CITY  CHARTER.     Act  Pfl2,  Tx>cal  Acts  of  1905  not  in  conflict  with  the 
Constitution, 

February  25th,  1913. 
J.  J.  Ransom,  Onier.  Jlich. : 

Dear  Mr.  Ransoni — I  have  Ijefore  nie  yours  of  the  twtn f_v -second,  ia 
which  you  call  uiy  attentfon  to  the  Chaifera  of  the  City  of  Omer,  and 
the  City  of  Standish.  in  yonr  County.  In  your  letter  you  speak  of  tliese 
two  eitiea  being  incorporated  in  1905.  Yon  asli  that  I  investigate 
these  special  Charters  and  advise  as  to  whether  in  my  opinion  the 
amendatory  act  with  reference  to  the  City  of  Standish  is  valid. 

ReplyioR  to  your  inyuiry,  will  eay  that  an  investigation  shows  that 
the  City  of  Btandish  was  incorporated  by  Act  Xo.  497  of  the  Local  Acts 
of  1903;  that  the  City  of  Omer  was  incorporated  bv  Act  No.  499 
of  the  Local  Acts  of  1903.     Section  3  of  Act  497  is  as  "follows: 

"The  said  City  of  Standish  shall  in  all  things  not  hereinother- 
wise  provided,  be  governed  in  its  powers  and  duties  defined  and 
limited  by  an  Act  entitled  'An  act  to  provide  for  the  incorpora- 
tion of  cities  of  the  fourth  clans,'  being  Act  No.  215  of  the  Public 
Acts  of  Michigan  of  1895.  Approved  May  27th.  1895;  And  all 
acts  amendatory  thereof,  which  said  act  as  the  same  is  now  or 
hereafter  may  be  amended,  is  hereby  made  and  constituted  a  part 
of  the  Charter  of  said  City  of  Standish." 

Section  3  of  Act  499  contains  the  same  provision  with  reference  to 
the  City  of  Omer. 

Section  9  of  both  acts  are  in  substantially  the  same  language,  and 
both  provide  for  the  election  of  a  Supervisor  at  large,  hut  for  Section 
9.  the  provision  of  the  Act  entitled  "An  act  to  provide  for  the  incor- 
jmration  of  cities  of  the  fourth  class"  would  control  the  election  of 
Supervisors. 

Section  3fl4R  Compiled  I^ws  or  1897  being  a  part  of  the  said  act 
last  above  refen'ed  to,  is  called  to  yonr  attention  as  this  provides 
for  Supenisors  from  the  several  wiards.  A  part  of  the  provision  of 
this  Section  is  as  follows:  "They  (refemng  to  the  Supervisoi-s  from 
the  several  wards)  shall  rei)resent  their  several  wards  in  the  Board 
of  Supervisors  of  the  County  in  which  the  City  ia  located,  and  shall 
have  all  rights,  privileges  and  powers  of  the  several  members  of  such 
Board  of  Snpervisoi-s."  Both  of  the  acts  to  which  I  have  referred  pro- 
vided for  a  Supenisop  at  large  from  each  of  the  Cities  of  Omei"  and 
StandJtih  instead  of  electing  fi-om  each  of  the  three  wards,  and  had  the 
legislation  renmined  as  it  was  under  these  two  acts  each  of  these  two 
cities  would  have  been  entitled  to  their  Supervisor  nt  lai^e  and  no 
other.  However,  the  legislatnre  in  1905  by  local  act  No,  602  amended 
Section  9  of  the  Standish  act  so  as  to  read  as  follows:  "The  City  of 
Standish  shall  comprise  a  single  assessment  district  and  assessments  of 
property  and  spreading  of  taxes  shall  be  made  therein  by  a  city 
assessor  who  shall  be  elected  at  the  annual  election  held  in  said  City  on 
the  first  Monday  of  April  in  each  year,  and  who  shall  hold  his  office 
for  the  term  of  one  year  and  until  his  successor  is  elected  and  qualified." 

1  am  unable  to  find  that  any  similar  amendment  was  made  T\-ith 
reference  to  the  City  of  Omer. 
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Yon  will  recall  that  prior  to  the  present  Constitntion  local  acts  conid 
be  paesed  by  the  legislature,  and  it  was  to  take  care  of  this  situation 
that  the  Constitution  was  changred  so  that  now  no  local  act  can  be 
passed  wtiere  a  general  act  would  be  applicable. 

You  ask  as  to  whether  this  act  is  in  conflict  with  the  provision  of 
the  Constitution  that  "No  act  shall  embrace  more  than  one  object 
which  shall  be  expressed  in  its  title,"  etc. 

Replying  to  that,  I  call  your  attention  to  the  holding  of  our  Supreme 
Court,  in  the  case  of 

Holden  vs.  SupervisorB,  77  Mich.  202 ; 

where  you  will  notice  that  an  act  amending  the  Charter  of  the  Village- 
of  Reed  City  by  giring  said  City  additional  repreeentation  on  the 
Board  was  held  not  to  conflict  with  this  constitutional  provision. 

I   am  of  the  opinion   that  the  Holden  case  controls,  and  that   Act 
602  of  the  Local  Acts  of  1905  is  not  in  conflict  with  the  Constitution, 
Very  respect  full  v. 

GRANT  FELLOWS. 
F-pi-o.    •  Attorney  General. 


REFERENDUM.    Under  tbe  provisions  of  section  38  of  Article  V  of  the 
Constitution,  a  referendum  clause  may  be  attached  to  a  public  act. 

February  25th,  1913. 
Hon.  Harry  Hinckley,  House  of  Representatives,  Capitol,  Lansing,  Mich,: 

Dear  Sir — You  have  asked  this  department  for  an  opinion  as  to  the 
validity  of  a  referendum  clause  attached  to  a  public  act,  witb  a  par- 
ticular reference  to  the  proposed  bill  to  detach  certain  territorj-  from 
the  counties  of  Cheboygan  and  Presque  Isle  and  organize  the  same  into 
a  new  county  to  be  known  as  the  County  of  Forest, 

In  reply  to  your  inquiry  I  would  respectfully  call  your  attention  to 
Sec.  38  of  Article  5  of  the  CouHtitution.    That  Section  reads  as  follows: 

"Any  bill  passed  by  the  legislature  and  approved  by  the  Gov- 
ernor, except  appropriation  liills,  may  be  referred  by  the  legisla- 
ture to  the  qualiiled  electors;  and  no  bill  so  referred  shall  become 
a  law  unless  approved  by  a  majority  of  the  electors  voting  there- 


It  seems  to  me  that  it  was  the  intention  of  the  framers  of  the  Con- 
stitution, by  section  quoted,  to  invest  the  legislature  with  a  discretionary 
power  to  add  a  referendum  to  any  bill,  and  that  the  scope  of  the  sub- 
mission is  a  matter  primarily  for  the  detenu ination  of  the  legislature. 
The  principle  appears  to  be  well  recognised  that  where  a  propased 
enactment  is  of  peculiar  interest  to  the  people  of  a  limited  territory 
that  a  submission  to  the  electors  of  such  territory  is  both  expedient  and 
proper.  Reference  to  the  statutes  indicates  that  this  course  has  been 
pursued  even  before  the  adoption  of  our  present  constitution  containing 
the  section  cited. 

In   this   connecliim    it   will    be   noted   that   section   ItO   of   .\rticIi»,,Sy  L. 
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abaolntely  requires  the  submisnion  to  the  electore  of  the  district  affected 
of  any  local  or  special  act.  It  appears  that  the  Congtitatiou  of  1908 
favors  the  referendum  requiring  it  in  the  case  of  a  special  act  and  mak- 
ing it  discretionarj  with  the  l^slature  in  the  enactmeot  of  a  public 
or  general  law. 

Very  respectfullv, 

GRANT  FELLOWS, 
Ca-La-o.  Attorney  General. 


GOVERNMENT  SURVEY.  Where  the  posts  of  the  government  survey 
have  been  removed  and  destroyed  the  same  are  to  be  restored  and 
re-located  in  accordance  with  the  notes  and  minutes  of  the  original 
survey. 

Febi-uary  25th,  1913. 

Mr.  John  A.  Stewart,  Prosecuting  Attorney,  Harrisville,  Mich.: 

Dear  Sir — Your  letter  of  the  20th  inst.  relative  to  the  suney  across 
a  certain  township  in  your  county  is  received, 

I  note  from  your  statement  that  the  township  corner  posts  of  the 
government  survey  still  remain,  but  that  the  intermediate  posts  have 
been  removed,  and  that  the  distance  between  the  comer  poete  falls 
twenty  rods  short  of  six  miles.  You  wish  to  know  whether,  in  re- 
establishing th*  section  posts,  the  shortage  should  be  divided  -between 
the  different  sections  or  left  in  the  last,  or  western  section. 

In  reply  to  your  inquiry  I  would  call  your  attention  to  Sec.  2625 
of  the  Compiled  Laws  of  1897.  This  section  requires  that  the  govern- 
ment survey  is  to  be  preserved  unaltered  and  that  section  posts  and 
other  monuments  that  are  destroyed  are  to  be  relocated  according  to 
the  government  survey.  I  would  sugj^est  that  your  county  survejor,  if  he 
has  not  in  his  possession  the  notes  and  minuter  of  the  government  sur- 
vey, should  send  to  the  commissioner  of  State  I^and  Office  therefor. 
It  occurs  to  me  that  with  these  notes  and  minutes  in  his  possession  he 
will  be  able  to  reestablish  the  survey  as  it  existed  before  the  destruction 
of  the  section  posts. 

Verv  respectfullv, 

GRANT  FELLOWS, 

Ca-La-o.  Attorney  General. 


BONDS  OF  STATE  OFFICIALS.  Warden  of  State  Penitentiary  is 
not  included  among  such  officers  who  are  permitted  to  obtain  surety 
company  bonds  at  State  expense. 

February  25th,  1013. 
Hon.    Charles    A.    Weidenfeller,    House    of    Reitresentatives,    Capitol, 
Lansing: 

My  Dear  Mr.  \Veidenfeller — You  have  made  inquirj-  of  this  depart- 
ment as  to  the  right  of  the  State  to  pay  a  Surety  Company  for  a  bond 
furnished  by  the  Warden  of  the  State  Penitentiary. 

I  am  constrained  to  advise  you  that  the  statute  (Act  311  of  the  Pub- 
lic Acts  of  1905)  which  was  broad  enough  to  permit  the  payment  for 
this  B(md,  has  been  amended  by  Act  113  of  the  Public  Acts  of  1907, 
which  amends  the  act  of  1905  so  as  to  read  as  follows: 
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•■\Vlienever  a  bond  is  required  by  the  laws  of  tliis  State  to  be 
given  by  the  Auditor  General,  Secretary  of  State,  State  Treasurer, 
Commissi  oners  of  the  State  Land  Office,  Attorney  General  or 
Superintendent  of  Public  Instruction,  or  any  officer  of  any  State 
Institution,  whether  elected  or  appointed,  who  is  charged  with 
the  duty  of  being  the  custodian  of  any  State  or  institution  funds 
or  mon^,  but  wlio  does  not  receive  any  salary  or  compensation 
while  acting  in  such  capacity,  sucli  State  or  institution  officer 
may  procure  the  required  l)ond  from  any  surety  company  au- 
thorized by  the  laws  of  this  State  to  execute  same,  and  the  cost 
thereof,  not  exceeding  one  per  cent  per  annum,  shall  be  paid  out 
of  the  treasury  of  the  State  of  Michigan,  upon  the  warrant  of 
the  proper  officer,  after  being  first  allowed  by  the  Board  of  State 
Audilors," 

You  will  see  from  a  reading  of  this  act  that  the  Warden  of  the  State 
Penitentiary  ie  not  included  in  the  list  of  officers  who  are  permitted  to 
obtain  surety  company  bonds  at  State  Kxpense. 
Trusting  this  answers  your  inquiry,  I  i-eraain, 

Yerv  respectfully, 

GRANT  FELLOWS. 
P-pi-o.  Attorney  General. 


INCOMPATIBLE  OFFICES.     The  offices  of  village  clerk  and  justice 
of  the  peace  are  not  incompatible  under  the  statutes  of  this  state. 

February  26,  1913. 
Mr.  W.  A,  Palmer,  Hartford.  Michigan : 

I>e9r  Sir — Yonr  letter  of  the  21st  inst.  referring  to  the  recent  opinion 
of  Judge  McDonald  of  Grand  Rapids,  lias  been  received.  I  have  not 
seen  a  copy  of  the  opinion  referred  to.  consequently,  I  do  not  know 
whether  it  is  based  upon  the  statutes  of  the  state  or  Ujion  the  provisions 
of  the  charter  of  East  Grand  Rapids. 

The  geuei-al  rule  goveraing  such  cases  is  that  one  person  may  not 
hold  two  offices  simultaneously  if  such  offices  are  not  compatible,  that 
is  to  say,  if  the  duties  of  the  two  in  any  wise  conflict.  With  reference 
to  village  clerk  and  justice  of  the  i>eacp,  it  does  not  occur  to  me  that 
such  would  necessarily  be  incompatible  under  the  general  laws  of  the 
state,  however,  it  may  be  that  certain  jn-ovisions  of  your  charter  would 
i-ender  them  so,  and  therefore  I  would  refer  you  to  the  charter  upon 
that  point. 

Verv  resppctfullv. 

GRANT  FELLOWS, 

Oa-g-o,  Attorney  General. 
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FEKS  OF  OFFICERS  IX  JUVENILE  COURT.  A  constable  of  deputy 
sheriff  striking;  a  jury  in  juvenile  court  is  entitled  to  the  snrne  fees  as 
are  provided  by  law  for  similar  services  in  a  justice  court. 

February  26,  1913. 
Hon.  Edwaid  P.  Kirby,  Judge  of  Probate,  Grand  Haven,  Michigan: 

Dear  Sir— Your  letter  of  the  2Ist  inst.  relative  to  the  fees  of  an 
officer  striking  a  jury  in  a  juvenile  court,  has  been  received.  There 
seems  to  be  no  statutory  provision  directly  fixing  the  compensation 
ot  6Hcb  officer.  Section  2  of  Act  No.  6  of  the  Public  Acts  of  1907, 
Extra  Session,  requires  that  such  a  jury  is  to  be  summoned  and  im- 
paneled in  accordance  with  the  law  relating  to  juries  in  courts  held 
by  justices  of  the  peace.  While  no  reference  is  made  therein  to  the 
fees  of  the  officer,  it  occurs  to  me  that  until  such  time  as  we  have  a 
legislative  expression  on  the  subject,  the  law  fixing  the  fees  of  the  officer 
striking  a  jury  in  justice  court  and  attending  upon  the  same  during  tbe 
trial  should  be  held  to  apply  to  cases  in  juvenile  courts,  consequently, 
the  officer  is  entitled  to  the  fees  provided  for  in  section  11,222  of  the 
Compiled  Laws  of  1897. 

Very  respectfully, 

OBANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


DRAIN  LAW.  The  provision  of  section  1  of  Chapter  5  of  Act  18.5 
P.  A.  1911  requiring  that  not  more  tlian  25%  of  the  entire  cost  of 
the  drain  shall  be  spread  at  lai^e  upon  the  township  or  townships 
through  which  the  drain  passes  unless  the  highway  commissioner 
certifies  that  a  larger  per  cent  should  be  so  assessed,  is  unconstitu- 
tional, 

February  26,  1913. 

Oleno    Mack,    Attorney  at  Law,   Howell,   Mich.: 

Pear  Sir — Your  letter  of  the  20th  inst,  calling  my  attention  to  a 
certain  provision  of  Section  1,  Chapter  5  of  Act  No,  18.5  of  the  Public 
Acts  of  1911,  and  requesting  an  opinion  as  to  the  constitutionality 
thereof,  has  been  received. 

The  clause  to  which  you  refer  is  contaiued  in  the  proviso  of  the 
section  referred  to  and  reads  as  follows: 

"That  for  these  purposes  there  shall  be  si)reiul  upon  the  tax 
rolls  of  any  township  or  townships  through  which  the  drain 
may  pass  not  more  than  twenty-flve  per  cent  of  the  entire  cost 
of  said  drain,  unless  the  township  highway  conmtissioner  shall, 
before  such  apportionment  is  made,  certify  in  writing  to  such 
drain  commissioner,  that,  as  a  means  of  improving  any  highway 
within  the  township  it  is  necessary  that  more  than  twenty-five  per 
cent  of  the  entire  cost  be  assessed  to  such  township,  in  which 
case  the  County  Drain  Commissioner  shall  determine  the  per 
cent  of  the  entire  cost  to  be  assessed  to  such  township." 
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It  will  be  obsened  that  the  language  referred  to  does  not  directly 
impose  the  dutv  upon  the  towniBbip  highway  commissioner  to  make  the 
certification  referred  to,  and  imposes  no  penalty  for  his  failure  so  to  do. 
It  seems  to  me  that  the  practical  working  out  of  the  proposition  would 
limit  the  tax  imposed  upon  the  townahip  or  to^Tishipsi  at  lai^e  in  all 
cases  to  not  more  than  twenty-five  per  cent  of  the  entire  cost  of  the 
drain. 

The  fundamental  principle  upon  which  the  construction  of  public 
drains  has  been  upheld  in  this  state  is  that  of  a  benefit  to  the  general 
public  through  the  improvement  of  highways  thereby  and  the  r^noval 
of  conditions  prejudicial  to  the  public  health. ' 

Xinnie  vs.  Bare,  08  Mich.  625. 

It  seems  to  me  that  c.ise^  may  arise,  and  doubtless  will  arise,  in 
which  a  drain  would  be  of  practically  no  benefit  to  private  property, 
but  is  made  necessary  and  expedient  on  the  grounds  of  public  benefit 
alone.  Such  a  case  would  arise  whenever  the  improvement  to  the  public 
highways  is  the  main  object  sought;  or  whenever  the  drainage  of  a  small 
area  of  ground  that  is  a  constant  menace  to  public  health  requires  the 
construction  of  a  drain  at  public  expense. 

In  view  of  the  fact  that  the  proviso  appears  to  disr^ard  the  funda- 
mental theory  upon  which  public  drains  are  constructed  and  that  cases 
may  arise  thereunder  in  which  the  requirement  that  assessments  are  to 
be  made  upon  the  basis  of  benefits  received  ■would  be  violated.  I  am 
constrained  to  hold  that  there  is  a  grave  doubt  as  to  the  constitutionality 
of  the  clause  in  question. 

Respectfullv  yours, 

GRANT  FELLOWS, 

Ca-La-o.  Attorney  General. 


PKIMARY  ELECTION  LAW.  RE-ENROLLJIENT.  A  voter  can  re- 
enroK  only  on  enrollment  day.  The  date  of  holding  n  Primary  Elec- 
tion is  not  an  enrollment  dav. 

February  26,  1913, 

Ross  Granger,  City  Clerk,  Ann  Arbor.  Mich.: 

Dear  Sir — I  have  your  communication  of  February  twenty -fourth, 
which  reads  as  follows: 

"A  numl>er  of  qualifled  electors  in  Ibis  city,  who  desire  to  change 
their  party  affiliation  but  failed  to  re-enroll  on  last  enrollment  day,  Jan. 
2!i,  1913,  either  by  resison  of  sickness  or  unavoidable  absence  from  the 
city,  have  asked  this  office  if  tlic^'  will  be  allowed  to  re-enroll  and  vote 
at  the  coming  priniari-  election.  March  5th.  1013, 

I  will  thank  you  for  an  early  reply  that  our  election  boards  may  1)6 
instructed  accordingly." 

In  reply  thereto  would  say  that  Seclion  II  of  the  general  Frimory 
Election  I^aw  provides  in  part  that 

"Whenever  an  enrolled  voter  has  changed  his  pai-ty  affiliation 
and  desii-es  to  l>e  enrolled  as  a  nieuil>er  of  another  political  party, 
he  may  personally  make  ap|ilication  only  on  enrollment  day  for 
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re-cDrollment  to  the  enrollment  board,  and  said  boai-d  shall  there- 
upon re-enroll  the  name  of  said  enrolled  voter,"  etc. 

In  accordance  with  the  foregoing  language,  a  person  can  only  re- 
?ni-oll  on  enrollment  day.  ^farch  5th,  tlie  day  on  which  you  state  yon 
will  hold  your  primary  election,  is  not  an  enrollment  day.  See  Section 
4  of  the  general  Primary  Election  Act, 

I  do  not  find  aqy  provision  authorizing  voters  ■who  are  sick  or  un- 
avoidably detained  to  re-enroU  other  than  on  a  regular  enrollment  day. 
Accordingly,  the  persons  to  whom  you  refer  cannot  re-enroll  on  the 
date  of  your  primary  election. 

Verv  respectfully, 

GRANT  FEUiOWS, 

L-pi-o.  Attorney  General. 

ELECTIONS.     Method  of  voting,  as  indicating  intention. 

February  26,  1913. 
Thomas  Hyslop,  Calumet,  Mich, : 

I>ear  Sir — Yours  of  the  19th  at  hand  and  contents  noted. 

The  ballot  submitted  by  you  should  have  been  counted  for  the  entire 
republican  ticket  with  the  exception  of  R.  Olin  Young,  candidate  for 
representative  in  congress,  Twelfth  Congressional  THstrict. 

A  mark  in  the  circle  at  the  head  of  a  party  ticket  is  a  vote  for  all  can- 
didates upon  that  ticket  unless  a  contrary'  intention  is  indicated  by  a 
mark  in  the  square  preceding  the  name  of  an  individual  candidate  upon 
another  ticket. 

On  the  ballot  submitted  a  mark  was  made  in  the  circle  at  the  head 
of  the  National  Progressive  Ticket.  This,  in  the  absence  of  other  marks, 
would  have  been  a  straight  vote  for  the  entire  ticket  of  the  National 
Progressive  party,  but  a  contrary  intention  was  indicated  by  a  cross  in 
the  square  preceding  the  name  of  all  candidates  upon  the  republican 
ticket  with  the  exception  of  Mr,  Young.  As  above  stated  the  same  should 
have  been  counted  for  all  republican  candidates  with  the  exception  of 
Mr.  Young  and  should  also  have  been  counted  for  his  opponent,  Wm.  J. 
McDonald. 

Eespectfullv  yours, 

GRANT  FELLOWS. 

Cr-La-ft.  Attorney  General. 

PRIMARY    ELECTION   LAW.       Act   No,   279    P,    A.   1911   does   not 
appiv  to  township  officers. 

February  26,  1913. 
Hon.  Geoi^  W.  Smith,  Circuit  Judge.  Pontiac,  Mich.: 

Dear  Sir — Yours  of  the  21st  inst.  at  hand  and  contents  noted. 
I  beg  to  advise  you  it  is  the  ruling  of  this  department  that  Act  No. 
279  of  the  Public  Acts  of  1911  does  not  apply  to  township  officers,  con- 
sequently that  part  of  section  41  quoted  in  your  letter  would  have  no 
application  to  the  nomination  of  township  officers. 

Verv  respectfullv, 

GRANT  FELIvOWR, 
Cr-I-a-o.  Attorney  Oenerar. 
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STATE   OF  MICHIGAN.     Not  witliin   the  proviDce  of  the   State  to 
engage  in  trade. 

February  26,  1913. 

Hon,  E.  B.  Follett,  House  of  Hepreeentativee,  Capitol,  Lansing: 

Dear  Mr.  Follett — I  have  before  me  a  circular  which  you  left  with 
me,  in  which  it  is  su^^ested  that  the  State  of  Michigan  enter  into  the 
business  of  selling  oil  for  the  purpose  of  putting  the  Standard  Oil 
Company  out  of  business,  and  you  have  inquired  of  me  as  to  whether 
it  is  within  the  province  of  the  State  to  engage  in  trade. 

I  b^  to  advise  you  that  it  is  not  the  province  of  the  state,  and  not 
within  its  powers  to  engage  in  a  business  enterprise  such  as  is  con- 
templated in  this  circular.  While  it  is  the  undoubted  duty  of  the 
state  to  keep  its  convicts  employed,  this  does  not  permit  the  State 
to  enter  generally  into  the  buainefis  of  buying  and  selling  goods, 
Works  of  Public  Improvement  or  similar  ventures.  The  resisons  for 
this  must  be  apparent  to  those  who  closely  examine  the  functions  of 
the  State  Government  and  who  distinguish  between  paternalism  and 
self  government.  The  purpose  of  free  government  is  to  furnish  the 
machinery  by  and  through  which  we  govern  oui-selves.  The  State  is 
not  a  paternal  institution,  but  is  the  niachiuery  through  which  we  work 
out  the  principles  of  self  government  and  by  the  use  of  this  machiuerj- 
we  govern  oui-selves.  The  running  of  a  grocery  store  is  not  a  part  of 
the  functions  of  government;  the  entering  into  trade  is  not  a  govern- 
mental function,  and  I  think  if  we  would  clearly  keep  in  mind 
the  one  thought  that  the  State  and  the  various  public  officers,  both 
State,  County,  township,  city  and  school  ai-e  the  cogs  in  the  machinery 
of  self  government,  we  would  be  able  to  readily  distinguish  between 
those  functions  which  are  goveramental  and  those  which  ai-e  not. 

Trusting  that  I  may  have  answered  your  inquiry,  I  remain. 
Very    respectfuUv, 

GRANT  FELLOWS, 

F-pi-o.  Attorney  General. 


DULCENIA  HOME  FOR  AGED  AND  INDIGENT  FEMALES  OP 
MARENGO.  APPROVAL  OF  DIRECTORS.  The  Governor  has  the 
right  to  require  a  copy  of  the  minutes  of  the  meeting  at  which  a 
person  is  elected  as  a  Director  before  approving  of  an  election. 

February  26th,  1913. 
non.  Woodbridge  N,  Ferris,  Governor,  Capitol,  Lansing: 

Mj  Dear  Governor — I  have  before  me  the  communication  of  William 
J.  Dibble  under  date  of  January  Seventeenth,  1913.  directed  to  you. 
relative  to  the  approval  of  directors  in  the  Dulcenia  Home  for  Aged  and 
Indigent  Females,  of  Marengo,  Michigan, 

It  appears  from  this  communication  that  on  the  luth  dav  of  Jan- 
uary,  1913.   Frank   A.  Stuart.   CrnJg  C.   Miller  and   W.   J.  Dibble,  of 
Marshall,  Michigan,  were  elected  trustees  of   said  association   for  the 
term  of  three  years.     Mr.  I>ibble,  in  his  communication,  requests,  your  . 
approval  of  the  above  named  trustees.  .VnOoylC 
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This  request  is  made  under  authority  of  Act  52  of  the  Public  Acts  of 
1S&7,  as  aniendod.  beiuR  Sections  8271  to  8279  inclusive  of  tlie  Com- 
piled IjawB  of  isy7,  Section  2  of  the  above  act,  being  Section'  8272  of 
the  Compiled  I^aws  of  1S!)7,  provides  in  part  "that  all  directors  •  •  •  • 
shall,  before  they  enter  upon  their  duties,  he  approved  by  the  Governor 
of  the  State  of  Michigan,  and  in  case  of  the  failure  of  the  Governor  to 
approve  or  di8appr<)ve  of  any  director  for  thirty  days  after  notice  of 
the  election  thereof  lie  shall  be  deemed  to  have  appi-oved  of  such  di- 
rector. And  in  case  the  Governor  shall  disapprove  of  such  director  with- 
in the  thirty  days  herein  provided  it  shall  be  the  duty  of  the  Board 
of  Directors  to  call  a  new  election  for  the  purpose  of  filling  any  va- 
cancy caused  by  the  disapproval  of  the  Governor." 

In  accordance  with  the  above  qiiotetl  language,  the  Governor  has  the 
right  to  appro\e  or  disapi)rove  of  any  person  elected  as  a  director.  It 
is  true  that  if  the  Governor  does  not  act  for  thirty  days  after  notice 
of  the  election,  the  law  places  the  director  in  the  same  position  as  though 
his  ele<tion  has  been  officially  approved.  The  act  seems  to  ])Iace  certain 
safe-guards  ai-ound  the  directors  as,  in  accordance  with  Section  8279  ■ 
of  the  <'ompiIed  Laws  of  1897,  as  amended  by  Act  No.  ai4  of  the  Tub- 
lie  Acts  of  190y,  each  director  is  itHjuired  before  entering  upon  the 
discharge  of  his  duties  to  Ale  an  aflidavit  showing  that  he  is  worth  in 
unincuinbei'ed  jjroperty  not  exempt  from  execution  under  the  laws  of 
the  Stale,  the  sum  of  tivio  thousand  dollai-s. 

I  have  purposely  entered  somewhat  at  length  into  this  matter  to 
indicate  that  tliere  is  a  considerable  amount  of  importance  attaching  to 
the  office  in  question.  In  view  of  this  fact,  it  occurs  to  nie  that  the 
matter  is  not  properly  before  you.  It  appears  that  the  action  in  ques- 
tion was  taken  at  an  annual  meeting.  I  am  inclined  to  l)elieve  that  you 
would  t)e  acting  well  within  yoTir  rights  if  you  required  a  certified  copy 
of  the  minutes  of  the  annua)  meeting  at  which  the  election  took  place. 
When  you  approve  of  the  election  of  the  gentU*men  in  question,  if  you 
do  approve,  there  ought  to  be  some  kind  of  a  form  of  instninient  before 
you  upon  which  to  express  your  ajiproval  or  disapproval. 
Verv   respectfully, 

GRANT  PEUX)\VK. 

L-pio.  Attorney  (Seneral. 


PRIMARY  ELICCTION  LAW.  ENROLLMENT.  PERSONAL  APPLI- 
CATION. An  enrolled  voter  cannot  change  his  jmrty  affiliation  or 
become  reenrolled  by  furnishing  an  affidavit  and  without  making  i)er- 
sonal  application. 

February  27th.  l!)!.*}. 

Mr.  Hari'is  E.  Galpin,  Prosecuting  Attorney,  Muskegon.   Michigan: 

I>ear  Sir— I  have  your  communiration  of  Fehruary  ^(ith.  which  i-ejids 
as  follows: 

"The  County  Clerk  has  received  a  petition  of  a  candidate  for  a  ^-ounty 
office  on  the  Progressive  ticket  and  in  checking  over  the  petition  it  has 
been  discovered  that  a  number  of  the  names  (hereon  are  memlM?i's  of  that 
party  through  enndlment  by  affidavit. 

It  appears  that  since  the  last  election,  in  November,  a  nnniher  of  the 
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affidavit  blanks  have  been  rirculated  in  Muskegon  city,  and  a  number 
of  votera  wlio  have  been  enrolled  as  members  of  other  parties  changed 
their  eiiroUmentfi  ppevious  to  the  laat  Baturday  in  Januarj-  of  this 
year.  On  the  last  Katurday  in  January  the  r^nlar  enrollment  -was  held 
here  and  the  Knrollment  Roards  placed  the  names  of  those  who  had 
])reviouMly  enrolled  by  affidavit  upon  the  enrollment  li«t  as  members  of 
the  I'rogreswive  party. 

I  imdei-Rtand  that  your  department  has  ruled  that  a  change  in 
party  affiliation  can  only  be  made  on  a  regular  enrollment  day  and  can 
not  be  made  by  affidavit.  I  also  understand  that  the  department  has 
ruled  that  enrollments  by  affidavit  should  be  i)laced  on  the  enrollment 
bookK  on  the  election  day  next  following  and  at  no  other  time.  The 
enntliment  books  here  plainly  show  that  the  enrollments  by  affidavit 
were  made  on  other  d;iys  than  the  last  Saturday  of  Januarj*,  as  the 
date  of  enrollment  are  stated  in  the  books.  Are  these  electors  who 
eni-olled  by  affidavit  prior  to  the  last  Saturday  in  January  without 
a)ii»earing  before  the  Board  on  eni'ollmeut  day  entitled  to  vote  an  mem- 
[lei's  of  the  Progressive  party  on  next  primary  election  day?  Is  it 
pi-oper  for  the  County  Clerk  to  count  the  names  on  a  nomination  pe- 
tition, assuming  in  either  instance  that  the  voter  who  enrolled  by 
affidavit  was  previously  enrolled  as  a  member  of  another  political  party? 
Should  the  Enrollment  Board  have  entered  upon  the  books  the  names 
of  those  who  had  ])reviously  enrolled  by  affidavit?  I  believe  that  your 
department  has  already  ruled  on  this  matter  but  as  the  quewtion  will 
undoubtedly  reach  me  tomorrow,  I  am  asking  you  for  a  further  ojiinion 
and  trust  that  I  may  have  the  same  by  early  mail. 

Thanking  you  for  your  attention  and  with  great  respect,  I  am."  etc. 

In  i-eply  thereto  would  say  your  attention  is  dii-ected  to  the  pro- 
visions of  section  four  of  .the  General  Primary  Election  A<'t  which 
relate  to  the  right  of  pei-sons  to  become  enndled  and  be  eligible  to 
vote  at  any  primary  election  by  furnishing  and  filing  the  proper  affidavit. 
It  will  be  observed  that  this  section  relates  solely  and  entirely  to  en- 
if>llment  nnd  no  reference  is  made  to  i-e-enroliment.  Section  II  of  the 
said  act  jjrovides  in  part  that  "whenever  an  enrolled  voter  has  changed 
his  i»arty  affiliation  and  desires  to  he  enrolled  as  a  member  of  another 
political  party,  he  may  pn-xonalh)  make  application  only  on  enrollment 
day  for  re^nrollment  lo  the  enrollment  Board,"  etc. 

An  enrolled  voter  who  attempts  to  change  his  party  affiliation  or 
become  re-eni-olled  by  furnishing  an  affidavit  and  without  nmking  per- 
sonal application  does  not  act  in  accordance  with  the  provisions  of  the 
law.  It  is  very  clear  tr»  me  that  a  voter  cannot  reenroU  by  affidavit. 
It  is  necessary  in  accordance  with  the  provisions  of  Section  II  to  per- 
Koually  make  apjilication  to  the  enrollment  Board.  If  in  the  case  you 
suggest  this  coui-se  wiis  not  followed  the  enrollment  Boai-d  had  no  au- 
thority to  change  the  eni-ollment. 

The  ne<eKsary  conclusion  to  the  second  inquiiy  follows.  Since  the 
Enn>llnient  Board  had  no  anfhtmty  to  act  the  County  Clerk  has  no 
right  or  autiiority  to  take  info  cimsideration,  in  detenuining  the  suffici- 
ency of  a  nomination  petition,  the  names  improperly  and  unlawfully  re- 
enitilled  by  (he  Knrollment  Board. 

Verv    resjK'ctf ull V, 

GRANT  FI:LI/)WS. 

Lpio.  Attorney  Gen^^-^^|^. 


ATTORNBT  GENERAL. 


MUNICIPAL  LAW.  Any  indebtedoefls  incurred  by  counties  for  the 
coniitniction  of  bridges  mnKt  be  Hubjet't  to  the  cooBtitutional  limita- 
tions.   . 

Febniary  27th,  1913. 

Hon.  J.   W,   Hntchius,   State   Senate,   Capitol,   Lansing: 

Dear  Sir — You  recently  Rubmitted  to  this  department  a  question 
as  to  the  construction  of  bridges  uoder  a  county  autliority.  Your  in- 
quiry' is  as  follows:  "I  wish  to  inquire  if  ft  lan"  providing  for  the 
building  of  bridges  above  a  certain  sixe  by  the  county  in  which  the 
same  in  located,  and  at  its  expense,  under  the  direction  of  the  County 
Road  Commissioners,  or  in  counties  not  under  the  county  road  system 
by  a  committee  appointed  by  the  Board  of  Supen-isors.  would  con- 
flict with  the  provisitms  of  the  State  Constitution.  (Art.  VIII,  Sections 
10  and  2C).    The  sections  referred  to  in  your  letter  i-ead  aB  follows: 

"Sec.  10.  The  board  of  supei-visors  of  any  ccmnty  may  in  any 
one  year  le\-y  a  tax  of  one-tenth  of  one  mill  on  the  assessed  valua- 
tion of  said  county  for  Hie  construction  or  repair  of  public  build- 
ings or  bridges,  or  may  borrow  an  equal  sum  for  such  purposes; 
and,  in  any  county  where  the  assessed  valuation  is  less  than  ten 
million  dollars,  the  board  may  levy  a  tux  or  borrow  for  such 
purposes  to  the  amount  of  one  thousand  dollars;  but  no  greater 
sum  shall  be  raised  for  such  purposes  in  any  county  in  any  one 
year,  unless  submitted  to  the  electors  of  the  county  and  approved 
by  a  majority  of  those  voting  thereon. 

SfX'.  26.  The  legislature  may  by  general  law  provide  f(»r  the 
laying  out.  construction,  impn)vement  and  maintenance  of  high- 
ways, bridges  and  culverts  by  counties,  districts  and  townships; 
and  may  authorize  counties  or  districts  to  take  chai^  and 
control  of  any  highways  within  their  limits  for  such  purposes. 
The  legislature  may  also  by  general  law  prescrilw  the  powei-s  and 
duties  of  boards  of  supen-isors  in  relation  to  highways,  bridges 
and  culverts;  may  provide  for  county  and  district  road  commis- 
sioners to  be  appointed  or  elecled.  with  such  powers  and  duties 
as  may  be  prescribed  by  law;  and  may  change  and  aWlish  the 
powers  and  duties  of  township  commissioners  and  overseers  of 
highways.  The  legislature  may  provide  by  law  for  submitting  the 
question  of  adopting  a  county  or  district  road  system  to  the 
electors  of  the  counties  or  proposed  districts,  and  such  road 
system  shall  not  go  into  oiieration  in  any  county  or  district  until 
approved  by  a  majority  of  the  electors  thereof  voting  on  such 
question.  The  tax  niised  for  i-oad  pur]>oses  shall  not  exceed 
in  any  one  year  three  dollars  upon  each  one  thousand  dollars  of 
assessed  valuation  for  the  preceding  year." 

Section  12  of  the  sjinie  article  is  also  to  be  considered  in  connection 
with  the  ppoi«)sition  involved.  It  provides,  "No  county  shall  incur  any 
indebtedness  which  shall  increase  its  total  debt  Iwycmd  three  per  cent 
of  its  assessed  valuation."  Any  act  of  the  legislature  relative  to  the 
construction  of  bridges  must  necessarily  l>e  subject  to  the  limitation 
impi>se<l  by  these  sections  of  the  constitution.    It  follows,  llierefore,  that 
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the  legislatnre  may  not  authorize  tbe  Hoard  of  Huiienisors  to  raise 
by  taxation,  or  borrow,  more  than  one  tliousand  dollars  in  any  one  j'ear 
fop  tlie  purpose  of  building  bridges  witliout  submitting  the  question  to 
a.  po|)ular  vote.  Lilsewise.  the  amount  tlmt  may  be  raised,  even  under 
a  submission  to  tlie  electors  of  the  county  may  not  exceed  three  doHars 
]>er  thousand  of  assessed  valuation,  and  tlie  amount  wliicli  may  con- 
stitutionally be  borrowed  for  such  purpose  is  subject  to  the  restriction 
of  section  12. 

The  question  as  lo  whetlier  any  pjirticular  meiisui-e  along  the  line 
suggested  would  be  within  tlie  inhibition  of  the  constitution,  would 
depend  upon  whether  or  not  the  legislature  bad  attempted  to  authorize 
the  county  to  exceed  the  conslitntional  limitaticm  placed  ujHin  the 
amount  to  be  assessed  in  any  one  year  or  borrowed. 

Kespectfuliv  vours, 

GRAX't' FELLOWS, 

Ca-g-0.  Attorney  General. 

SPECIAL  ACTS.    A  special  act  would  not  be  valid  in  any  case  to  which 
a  general  act  can  be  made  applicable. 

February  27th,  lftl3. 
Hon.  Joseph  K,  Kayliss,  House  of  Hepresentatives,  Capitol,  Lansing: 

Dear  Sir — I  am  returning  herewith  copy  of  Senate  Bill  1C2,  file  Xo.  171, 
which  you  have  submitted  to  this  department  for  an  opinion  as  to 
its  constitutionality,  if  enacted.  You  also  wish  to  know  if  the  subject 
matter  of  the  amendment  would  be  proper  to  enilxidy  in  a  special  act. 

My  attention  is  challenged  to  no  feature  of  the  amendment  as  drawn 
and  that  apiwars  to  Ite  in  conflict  with  any  provision  of  the  constitu- 
tion. It  is  my  opinion,  therefore,  that  the  bill,  if  enacted,  would  be 
a  constitutional  measure.  With  reference  to  the  passage  of  a  special 
act  designed  to  secure  in  any  particular  locality  the  relief  sought  for 
the  entii'e  state  by  this  measure,  I  would  respectfully  call  your  atten- 
tion to  section  30  of  Article  V,  of  the  Constitution.  That  section 
reads  in  part  as  follows: 

"The  legislature  shall  paw  no  local  or  special  act  in  any  case 
where  a  general  act  can  be  made  applicable,  and  whether  a  gen- 
eral act  can  be  made  applicable  shall  l)e  a  judicial  question.  •  •  "" 

I  am  clearly  of  the  opinion  that  in  this  pai-ticnlar  case  a  general  act 
can  be  made  applicable.  Wuch  being  the  case  it  follows  that,  under 
the  language  of  the  constitution  quoted,  a  s]>ecial  act  would  l>e  nncon- 
stitutional.  \  measui-e  designed  to  afford  the  relief  souffht  must  apply 
in  terms  to  the  entire  state. 

Very   respectfullv, 

GRANT  PELIX)WS. 
Ca-g-o.  Attorney  General, 
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ATTORNEY  GENERAL. 


SPECIFIC  TAXATION.  The  legislature  has  authority  to  provide  for 
the  payment  of  a  registration  fee  on  automobiles  based  upon  horse 
power,  and  to  make  such  registration  fee  in  lieu  of  all  other  forms  of 
taxation. 

February  27th,  1913. 

Hon.  J.  Weston  Hutchins,  Senate,  Cnpitol,  Lansing,  Mich.: 

Dear  Sir — I  am  returning  herewith  copy  of  Senate  bill  Xo.  199,  file 
Xo.  169  whicli  you  have  submitted  to  this  department  for  an  opinion 
as  to  its  constitutionality  if  enacted. 

The  purpose  of  the  bill  appears  to  be  to  amend  the  Motor  Vehicle 
Law  of  1909  by  providing  for  the  payment  of  a  registration  fee  based 
upon  horse  power,  to  be  computed  according  to  a  reo(^!:nized  standard, 
for  all  motor  vehicles  operated  upon  the  public  highways  of  this 
State.  It  is  further  provided  that  such  registration  fee  is  to  be  in 
lieu  of  all  other  forms  of  taxation. 

In  examination  of  the  proposed  measure  my  attention  is  challenged 
to  no  provision  thereof  that  seems  to  be  in  c<mdict  with  the  Constitu- 
tion or  with  any  Federal  Law.  Sec.  4  of  Article  10  of  the  State  Con- 
stitution of  1908  expressly  authoriKCs  the  Legislature  to  impose  specific 
taxes.  The  Supreme  ('ourt  of  the  State,  in  the  ciu«  of  LeRoy  vs.  Bail- 
way  Company,  18  Mich.,  233,  has  held  that  a  siwcific  tax  may  be  im- 
posed and  expressly  made  "in  lieu  of  all  taxes."  The  same  principle 
is  upheld  in  the  recent  case  of  Union  Trust  Co,  v?,  the  Common  Council 
of  Detroit.  1^7  Northwestern  122,  in  which  the  Mortgage  Tax  Ijaw  of 
1911  is  upheld.  The  classification  of  motor  vehicles  based  upon  horse 
power,  which  is  provided  for  in  the  bill  appears  to  be  a  reasonable  one 
and  has  l>een  adopted  by  the  Ijegislature  of  at  least  twenty  States, 
among  which  are  New  York,  I'ennsylvania,  New  Jersey,  Sfaasachusetts 
and  Connecticut.  The  New  Jersey  enactment  has  been  passed  upon  by 
the  Supreme  Court  of  that  State  and  has  been  upheld  in  the  case  of 
Cleary  vs.  Johnson,  74  Atlantic.  538.  The  court  in  that  case  discusses 
the  various  objections  made  to  tJie  constitutionality  of  the  act  and  holds 
that  it  is  immaterial  whether  the  registration  fee  is  to  be  regarded  as 
a  police  regulation  purely  or  as  a  license  for  the  puriMjse  of  raising 
revenue. 

With  regard  to  the  application  of  the  moneys  received  from  such 
registnition  fees,  which  is  provided  for  in  Sec.  l'>  of  the  bill,  I  would 
respectfully  call  your  attention  to  Wee,  6  of  Article  10  of  the  Constitution 
which  reads  as  follows: 

"Every  law  which  imposea,  continues  or  revives  a  tax  shall 
distinctly  state  the  tax  and  the  objects  to  which  it  is  to  be  ap- 
plied and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix 
such  tax  or  object." 

Under  the  section  quoted  it  8»'ems  clear  that  the  Legislature  has  the 
power  to  direct  such  dispositions  of  the  funds  collected  under  the  pro- 
visions of  Ibis  bill  as  is  contemplated  therein. 

It  is  my  opinion,  therefore,  that  the  jtroposed  bill  if  enacted  would 
be  constitutional. 

Verv   resppctfullv, 

C.RANT  FELLOWS.     - 
Ca-La-o.  Attorney  Oeneral. 
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TOWNSHIP  UNIT  SCHOOL  SYSTEM.  UPPER  PENINSULA.  Act 
No.  117.  P.  A.  1909  does  not  repeal  Act  154  P.  A.  1903  as  amended, 
and  the  latter  act  is  controlling. 

Pebruar.Y  27tb.  1913. 

Messrs.  Warner  &  Sullivan,  Sault  Ste  Marie,  Mich,: 

Gentlemen — Your  communication  of  the  9tli  inst.  addres.'ied  to  Hon. 
L.  L.  Wright,  Supt.  of  Public  luBtruction,  bas  been  referred  to  this  oflSce 
tor  atteatioD. 

In  this  communication  ,voh  refer  to  Act  No.  154.  P.  A.  of  1903.  pro- 
viding for  the  organization  of  township  school  districts  in  the  Upper 
Peninsula,  as  amended  by  Act  No.  7,  P.  A.  of  19))9;  also  to  Act  No.  117 
P.  A.  of  1909,  entitled  "An  Act  to  provide  for  the  organization  of  towo- 
ship  school  districts  in  the  State  of  Michigan."  and  you  ask  "Is  it 
the  opinion  of  your  department  that  both  of  these  acts  are  in  force 
and  that  either  method  may  be  followed  in  the  Upper  Peninsula  of 
Michigau  in  organizing' a  township  school  district?" 

Act  No.  154  of  the  P.  A.  of  1903,  as  amended,  being  in  effect  a 
special  act  applying  to  the  township  unit  school  system  in  the  Upper 
Peninsula  of  Michigan  only,  would  be  the  governing  law  in  the  Upper 
Peninsula  unless  repealed  by  subsequent  legislation,  or  unless  it  be 
i-epugnant  to  the  Constitution  of  the  State. 

1st.  Act  117  of  the  Public  Acts  of  1909.  contains  no  repealing  clause 
with  reference  to  the  Upper  Peninsula  act,  and  if  it  should  be  contended 
that  it  repeals  the  act  of  1903  by  implication  or  inference  such  con- 
tention would  be  answered  in  the  n^ative  by  the  fact  that  repeals  by 
implication  are  not  looked  upon  with  favor  in  this  State,  and  the  further 
fact  that  at  the  same  session  of  the  Legislature,  to-wit ;  the  session  of 
1909.  Act  No.  154,  P.  A.  of  1903,  was  speciflcally  amended  by  repealing 
section  17  of  the  same  {see  Act  No.  7,  P.  A.  of  1903),  indicating  a 
contrary  legislative  intent. 

2nd.  '  Is  Act  l.i4,  P.  A.  of  1903,  repugnant  to  the  Constitution  of 
the  State?  I  fail  to  find  any  clause  of  the  Constitution  to  which  said 
.\ct  could  successfully  be  claimed  to  be  repugnant,  and  the  Constitu- 
tion   (schedule  Sec,  one)   provides: 

"The  Common  Law  and  the  statute  laws  now  in  force,  not  re- 
pugnant to  this  Constitution,  shall  remain  in  force  until  the.v 
expire  by  their  own  limitations,  or  are  altered  or  repealed." 

This  being  true,  and  particularly  in  the  light  of  the  above  clause  of 
the  Constitution,  and  tbe  history  of  the  legislation,  it  is  my  opinion 
that  Act  No,  154  of  the  Public  .\ct8  of  1903.  as  amended  by  Act  No.  7 
of  the  Public  .\ct8  of  1909,  would  control  as  to  the  township  unit 
school  district  system  in  the  Upper  Peninsula  of  this  State  in  all  mat- 
ters in  which  said  act  No.  154  conHicts  with  the  general  law"  of  the 
State. 

Verv   respectfully, 

GRANT  FRLLOWS. 

C-l-o.  Attomey  General. 
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ATTORNEY  OBNBRAK 


TAXATION.  When  tax  upon  |>ersonal  property  may  be  returned  not 
collected  to  county  treasurer. 

PERSONAL  PR0PI5ETY.  Wten  tax  upon  may  be  returned  not  col- 
lected to  county  treasurer. 

TAXATION.     Soldier,  when  not  entitled  to  exanption. 

February  27tli,  1913. 

William    S,    Fruin,   Township   Treasurer,    Pennfleld   Township,    Battle 
Cre^,  Mich.: 

Dear  Sir — Your  communication  of  the  20th  Inst,  has  been  received. 

You  ask  "Can  personal  property  be  returned  to  County  Treasurer, 
either  money  or  stock."  You  further  ask  "What  is  the  exemption  of 
taxes  on  property  owned  by  Civil  War  veteran  or  his  widow  and  what  is 
the  limit  of  exemption,"  and  you  give  specific  cases,  one  in  which  an 
ex-soldier  has  been  assessed  on  real  estate  $1500.00,  and  another  assessed 
?5000,00  on  personal  property,  and  ask  if  both  are  entitled  to  exemp- 
tion, and  if  so  how  much. 

As  to  vour  first  inquirv  will  state  that  Section  3870  of  the  Compiled 
Laws  of'l8i)7,  as  amended  by  Act  Ko.  215  of  the  Public  Acts  of  1899, 
prescribes  the  method  of  collecting  taxes  levied  on  personal  property  in 
this  State,  and  authorizes  the  seizure  of  personal  property  for  taxes,  in 
case  any  person,  firm  or  corporation  shall  neglect  or  refuse  to  pay  the 
same,  and  also  provides  for  the  sale  of  the  pn)perty  thus  seized,  and 
provides  as  follows: 

"If  the  property  so  distrained  cannot  be  sold  for  wTint  of 
bidders,  and  in  such  cases  only,  the  Treasurer  shall  return  a 
statement  of  the  fact,  and  suck  tax  shall  be  returned  as  unpaid." 

This  section  further  provides  that  "The  Township  Treasni-er,  if 
otherwise  unable  to  collect  a  tax  on  personal  property,  may  sue  the 
person,  firm  or  corporation  to  whom  it  is  assessed,  in  the  name  of  the 
township,  village  or  city,  and  gamisliee  any  debtor  or  debtors  of  such 
person,  firm  or  corporation." 

Therefore,  yon  would  not  be  justified  in  returning  a  tax  levied  upon 
personal  property  until  you  had  exhausted  everj-  remedy  for  its  colle<-- 
tion  without  success. 

As  to  your  second  inquirj'  I  refer  you  to  Act  No,  174  of  the  P.  A.  of 
1911,  sub-division  eleven  thereof,  which  exempts  from  taxation  certain 
property  as  follows: 

".\ll  real  estate  to  the  value  of  one  thousand  dollars  used  and 
owned  as  a  homestead  by  any  soldier  or  sailor  of  tlie  federal 
government  who  sen-ed  three  months  or  more  during  the  civil  or 
Mexican  war,  and  all  real  estate  to  the  value  of  one  thousand 
dollars  used  and  owned  as  a  homestead  by  any  wife  or  widow  of 
such  soldier  or  sailor;"  •  •  •  •  •  "Provided,  however,  that 
should  such  homestead  exceed  in  value  the  sum  of  one  tliousand 
dollars,  it  shall  he  exempt  only  to  the  ^imonnt  of  sncb  sum: 
Provided  further,  that  any  soldier  or  sailor  or  the  wife  or  widow 
of  any  such  soldier  or  sailor  desiring  to  accept  the  heneflts  named 
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in  this  section  as  to  the  exemption  from  taxation,  sliall  make  and 
tile  with  the  supei-visor  or  assessing  officer  an  affidavit  stating 
under  oath  that  lie  n^as  a  soldier  or  sailor  of  the  Federal  govern- 
ment during  the  Civil  or  Mexican  war  for  a  period  of  not  less 
tban  three  mouths,  and  in  case  it  be  the  wife  or  widow  of  a 
soldier  or  sailor  making  such  applicntiou,  such  affidavit  mnst 
state  that  she  is  the  wife  or  widow  of  a  soldier  or  sailor  of  the  Fed- 
eral government  at  the  present  time  who  sened  not  less  than 
three  months  as  such  soldier  or  sailor  during  the  Civil  or  Mex- 
ican w^ar."  It  further  provides  "That  this  exemption  shall  not 
operate  to  relieve  from  the  payment  of  taxes  any  of  the  i)erBon8 
hereinbefore  enumerated  who  ai-e  the  owners  (if  taxable  property 
of  greater  value  than  thi'ee  thousand  dollars." 

Therefore,  in  (he  case  of  the  soldier  owning  a  homestead  of  the  value 
of  11500.00  it  should  be  exempt  only  to  the  amount  of  $1000.i)0,  pro- 
vided, however,  he  has  made  and  filed  with  the  supervisor  or  assessing 
officer  the  required  affidavit;  and  in  the  case  of  the  soldier  or' sailor 
who  is  assessed  on  fSOOO.OO  worth  of  personal  property,  if  that  be  the 
true  cash  value  of  the  property,  and  it  be  projwrty  taxable  under  the 
general  laws  of  this  Btate,  he  would  not  be  entitled  to  the  exemption. 
Respcctfullv  vours, 

graxt'fellows, 

Cl-o.  '  Attorney  General. 


COMMISSIONER  OF  INSURANCE.  Agents  must  obtain  certificates 
of  authority  from  Commissioner  of  Insurance  after  the  first  day  of 
Fobruarv,  1901. 

February  2Sth,  1913. 

Hon.  C.  A.  Palmer,  Commissioner  of  Insurance.  Capitol.  I..ansing: 

Dear  Mr.  Commissioner — You  have  requested  mo  to  interpret  Act  84 
of  the  P.  A.  of  lilOl.  The  parts  which  you  ask  me  to  interpret  being 
parts  of  Section  one  and  Section  Three. 

The  part  of  Section  One  which  yon  desire  me  to  interpret  is  as  follows: 

"After  the  first  day  of  February,  1901,  it  shall  not  be  lawful  for 
any  person  to  act  within  this  state  as  agent  or  otherwise  in 
procuring  or  receiving  applications  or  in  apy  manner  directly  or 
indireclly  to  aid  in  transacting  any  business  for  or  in  behalf  of 
any  insurance  company,  cori)oration  or  association  authorised  to 
transact  business  within  this  State  until  he  shall  have  procured 
from  the  commissioner  of  insurance  a  certificate  of  authority  as 
hereinafter  provided." 

The  part  of  Section  Three  ii])oh  which  you  a.sk  for  an  opinion  is  as 
follows : 

"The  ('imunissioner  of  Insurance  shall  fortiiwith  revoke  the 
certificate  of  authorily  of  said  Company  and  shall  not  renew 
said  certificate  until  said  Company  shall  have  paid  the  said  Com- 
missioner for  the  use  of  the  state  a  penalty  of  ?l(l.00  for  each 
and  ovm-y  case  of  vioiatiou  of  the  provisions  of  this  Act  of  which 
said  Commissioner  shall  have  good  and  satisfactory  evidence." 
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Your  JDquiry  ic  directed  as  to  whether  the  violation  of  this  law  con- 
siists  iu  the  doing  of  insurance  business  without  a  licence,  and  whether 
the  writing  of  each  policy  of  insurance  is  a  violation  of  this  law, 

I  beg  to  advise  you  that  in  my  opinion  the  writing  of  each  policy  of 
insurance  by  an  unauthorized  agent  is  a  violation  of  this  Act,  and  that  it 
would  be  your  duty  under  the  Act  to  impose  the  penalty  of  flO.OO  for 
each  of  these  violations,  viz. :  for  each  of  the  policies  you  have  satis- 
factory proof  has  been  written.  The  violation  of  this  law  docs  not  cou- 
sJHt  in  the  failure  to  take  out  the  license.  The  violation  of  the  law  con- 
siKts  in  writing  insurance  without  the  license.  You  would  therefore  be 
authorized  in  collecting  the  penalty  to  collect  the  amount  above  indicated, 
but  no  additional  sum  would  be  authorized  to  be  imposed  by  you. 

Trusting  that  this  answers  your  inquiry,  I  remain, 

Very    respectfully, 

'grant  fellows, 

F-pio.  Attorney  General. 


COXSTITUTIONAL  law.  Legislature  has  no  authority  to  pass  an 
act  authorizing  payment  to  a  municipality  for  pavement  or  street 
along  the  line  of  property  owned  by  the  State  of  Michigan,  such  paving 
having  I>eeu  done  voluntarily  by  the  municipality  and  without  au- 
thority of  or  upon  request  from  the  State.  The  legislature  has  au- 
thority 1o  provide  for  the  paving  of  a  street  along  the  line  of  state 
property.  The  Legislature  has  no  authority  to  appropriate  a  sum 
of  money  for  the  purpose  of  paying  unpaid  water  bills  due  the  City 
of  Jackson  from  the  Michigan  State  Prison. 

MICHIGAN  STATE  PRISON.  Legislature  has  no  authority  to  pass  an 
Oft  autlHU-izing  payment  to  the  ('ity  of  Jackson  for  paving  of  street 
along  the  line  of  property  owned  by  the  State  of  Michigan,  such 
paring  having  been  done  voluntarily  by  the  City  of  Jackson  and 
without  authority  of  or  upon  request  fi-om  the  State.  The  Ijegis- 
latnre  has  no  authority  to  appropriate  a  sum  of  money  for  the  pur- 
pose of  jtaying  unpaid  water  bills  due  the  City  of  Jackson  from 
the  Michigan  State  Prison, 

Febnuiry  2Sth,  IftlS. 

Hon,   Charles   B.   Foote,    Member,   House   of   Representatives,    Capitol, 
r>ansing : 

r>ear  Sir — Ynu  have  recently  submitted  to  this  department  bills  Nos. 
2!17,  2!)8  and  29y.  the  first  being  a  bill  |>roviding  an  appmpriation  for 
(lie  purjiose  of  paying  to  the  City  of  Jackson  the  sum  of  f420.00,  which 
is  the  proportion  of  the  t-ost  of  the  pavement  on  Prison  Street  in  said 
City  of  Jackson,  abutting  the  Jlichigan  State's  Prison,  the  same  being 
tlie  share  of  the  State  in  the  cost  of  said  pavement.  Second,  bill  No. 
21t8,  provides  for  an  ajipropriation  of  J2.850  for  paying  the  State's 
share  of  the  cost  of  paving  Cooper  Street,  iu  the  City  of  Jackson  along 
the  line  of  the  property  owned  by  the  State  of  Itlichigan  and  used  by 
the  State's  prison.  The  third,  bill  No.  299  provides  an  appropriation  of 
17,433.59  for  the  purpose  of  paying  impaid  water  hills  due  the  city  of 
Jai-kson  from  the  Michigan  Stale's  prison.  You  request  an  opinion  as 
to  the  constitutionality  of  said  proposed  appropriation  bills. 


266  ANNUAL  REPORT,   1913. 

Ill  reply  tLerelo  would  state,  the  flrat,  bill  Xo.  2i>7,  would  in  my  opioion 
be  contrary  to  section  34  of  Article  5  of  the  Constitution  of  the  State 
of  Michigan,  which  provides:  "The  legislature  shall  not.  audit  or  allow 
any  private  claim  or  account."  Prom  an  examination  of  the  subject  mat- 
ter under  consideration,  it  appears  that  the  City  of  Jackwon  without  au- 
thority or  promise  from  the  State  of  Michigan  has  seen  fit  to  do  certain 
paving  on  Prison  Street  in  said  city  and  has  levied  a  special  assefisment 
against  the  State  of  ^licfai^^n  for  its  proportionate  Rhare  of  the  cost  of 
such  paving.  Under  the  constitution  and  laws  of  the  State  of  Michigan 
this  is  unauthorised,  and  it  is  a  well  established  principle  of  law  that 
in  the  absence  of  constitutional  or  statutoi-y  authority  the  State  if  not 
liable  for  special  assessments  with  respect  to  public  property. 

The  <;itv  of  Big  Bapids,  v.  Boa^d  of  Sui>er>-i8or8  of  Mecosta 
County.  !)!>  Mich.  351. 

It  followK  from  tiie  above  that  the  effect  of  the  proposed  l^slation 
would  be  to  pay  an  illegal  claim  and  to  make  valid  that  which  has  no 
standing  as  a  legal  obligation. 

In  respect  to  Bill  No.  298,  providing  an  appropriation  for  certain 
paving  expenses  on  Cooper  Street,  I  understand  that  this  paving  has 
not  as  yet  I>een  laid  and  the  inquiry  is,  as  to  the  right  to  make  such 
appropriation  for  work  to  be  done.  I  aw  of  the  opinion  that  the  l^is- 
lation  proposed  is  constitutional  and  within  the  province  of  the  legis- 
lature. It  surely  is  Within  the  province  of  the  State  to  make  all  neces- 
sary and  needful  repairs  and  betterments  with  respect  to  State  prop- 
ert.v,  and  an  appropriation  "for  paving  purp<)ses  could  be  safely  con- 
sidered within  this  class. 

With  respect  to  Bill  Xo.  '2W.  providing  an  appropriation  for  the 
purpose  of  paying  un[)aid  water  bills.  I  have  no  hesitancy  in  saying  that 
this  bill  would  be  in  opposition  to  section  34.  article  5  of  the  Constitu- 
tion above  quoted.  If  this  is  a  legal  bill,  it  would  be  a  proper  charge 
against  the  prison  funds  and  could  be  audited  and  allowed  by  the 
Board  of  (>)ntrol  of  the  State's  prison  at  Jackson  without  any  legisla- 
tion. If  the  bill  is  not  projier  and  valid  the  same  should  not  be  allowed. 
but  the  constitutional  jii-ovision  forbidding  the  legislature  to  audit 
private  accounts  certainly  would  operate  against  the  legal  enactment 
of  the  bill  submitted. 

Refliectfullv  yours. 

fJRANT  'FKLrX>\VS. 

Cr-g-o.  Attorney  Oeneral. 


TAX  ACCOUXTS.     DITIKS  OF  CITY  ATTOKNICV. 

1,  Duty  of  City  Attorney  to  comjiel   settlement  of  tax  accounts 
between  county  and  city. 

2.  State  Department  not  involved. 

March  1.  1013. 

Hon.  Woodbridge  X.  Ferris,  Governor,  Capitol,  T.ansing: 

I>ear  Sir — Your  communication  of  recent  date,  forwarding  a  letter 
from  Mr,  (Jeot^e  Perrv-,  Mayor  of  the  City  of  Gladstone  received.  ■ 

In  i-eply   thereto    I   would   respectfully  suggest   thai   there  doeii^telC 
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appear  to  be  anythiDg  in  Mr.  Perrj-'s  complaiDt  calling  for  interference 
on  the  part  of  any  of  the  State  Departments.  The  matter  of  the 
settlement  of  tux  accotmts  between  a  county  and  a  city  should  be  handled 
by  the  proper  officials  of  the  localities  involved.  For  instance,  in  this 
case.  I  am  of  the  opinion  that  the  City  Attorney  of  Gladstone,  as  the 
l^al  advisor  of  the  city,  should  take  whatever  steps  are  necessarj'  to 
compel  the  county  treasurer  to  make  prompt  settlements  with  respect 
to  delinquent  taxes. 

Very   res()ectfullv, 

GRAXT  FELLOWS, 
P-g-o.  Attorney  General. 

LIQUOR  r^W.    rONSTlTUTIONAL  LAW.    ANTI-TBB.4TIS0  BILL. 
1.     Bill  prohibiting  treating  would  be  constitutional. 

March  I,  1913. 
Hon.  Emery  T.  Middleton.  House  of  Representatives,  Lansing,  Michigan  : 

Dear  Kir — I  hiive  vonr  communication  of  the  26th  inst.  enclosing 
j)rinted  copy  of  House  Bill  Xo.  2S7.  file  Xo.  83.  entitled.  "A  Bill  to 
Itevent  the  Excessive  use  of  vinous,  brewied,  malt,  fermented.  spiritnouR 
or  intoxicating  liquors,  and  to  encourage  sobriety  by  prohibiting  treat- 
ing with  any  of  such  liquors  in  saloons,  barrooms,  or  houses  of  immoral 
character,  or  any  place  where  intoxicating  liquors  are  sold."  You  re- 
quest my  opinion  a8  to  the  constitutionality  of  this  bill. 

!n  reply  thereto  will  say  I  have  made  an  examination  of  the  form  and 
the  contents  of  the  bill  and  am  of  tht*  opinion  that  it  does  not  in  any 
way  contravene  any  of  the  provisions  of  the  state  constitution,  nor  of 
the  federal  constitution. 

Respectfully  vours. 

GRANT  FELLOWS. 

P-g-o.  Attorney  General. 


M.ARKINO  OF  BALTjOTS.  .\n  elector  desiring  to  vote  for  a  can- 
didate whoRe  name  api)ears  on  the  ticket  of  another  i«irty  need  not 
cross  off  the  name  of  the  -t-audidate  for  that  office  on  his  own  ticket, 
appearing  opposite  the  name  of  the  party  for  whom  he  desirw  to  vote. 

March  3.  liH3. 
A.  K.  Pierce.  Village  Clerk,  South  Lyon,  Michigan: 

Dear  Sir — Your  letter  of  March  First,  enclosing  a  suniple  ballot  used 
at  your  Village  election,  and  requesting  an  opinion  upon  the  marking 
of  the  same,  has  been  received. 

Act  21i  of  the  Public  Acts  of  1901  amends  the  general  law  relative 
to  the  conducting  of  elections  and  the  marking  and  casting  of  ballots. 
Section  26  of  the  Act  changes  Section  3636  of  the  Compiled  I.<aws  of 
1897  in  certain  material  respects,  among  such  being  the  insertion  of 
the  following  proviso:  "Provided,  That  if  such  elector  shall  not  cross 
off  the  names  of  an  equal  number  of  candidates  for  such  office  on  his 
party  ticket  he  shall  be  deemed  to  have  crossed  off ,  the  ^af^fi,  P?  Knch 
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randidate  for  such  office  wliicb  is  printed  on  his  party  ballot  opposite 
of  a  candidate  on  some  other  party  ticket  in  front  of  whose  name  he 
lias  made  a  cross." 

It  occurs  to  me  that  it  was  the  legislative  intent  in  the  insertion  of 
this  proviso  to  cover  the  iilentical  case  that  is  presented  by  the  ballot 
euL-losed  b.v  you.  and  to  avoid  the  necewiity  of  custinp  ont  such  ballot. 

Under  the  lan(;na^  qnoted,  it  is  my  opinion  tliat  the  voter  casting 
Hnch  a  ballot  should  be  deemed  to  have  crossed  off  the  name  of  the 
candidate  on  his  own  ticket  opposite  the  name  of  the  candidate  on  the 
other  ticket  before  which  he  has  placed  the  cross.  Such  being  the  case 
the  elector  has  voted  for  but  the  thi'ee  trustees  and  his  ballot  should  be 
Ko  considered  and  counted. 

Respectfully  vourft. 

GRANT  FKLLOWS, 

Ca-pi-o.    '  Attorney  General. 


INCOMPATIBLF  OFFIOEW.  The  offices  of  justice  of  the  peace  and  vil- 
lage clerk  are  not  incompatible  in  the  absence  of  any  provision  in  the 
village  charter  rendering  theiu  so. 

March  3,  1013. 

itr.  John  McLesin,  Township  Clerk,  Hartford.  Michigan: 

Dear  Sir — Your  letter  of  the  1st  inst.  addressed  to  this  department 
has  been  received.  You  have  submitted  to  us  the  following  question  for 
an  opinion:  "Can  a  township  jiistice  of  the  i>eace  fill  also  the  office  of 
village  clerk  if  electe<i  by  the  votei's  of  the  village?" 

In  the  absence  of  any  express  statutory-  enactment  forbidding  the 
incnmbent  of  one  office  holding  any  other  office,  the  question  as  to 
whether  he  may  do  so  or  not  is  to  be  answered  by  considering  the  com- 
patibility of  the  two  offices  so  held.  In  the  particular  case  to  which  you 
refer  it  does  not  occur  to  me  that  the  offices  of  village  clerk  and  justice 
of  the  peace  are  of  such  a  nature  as  the  duties  of  the  twx>  would  be  in 
conflict,  or  that  one  person  could  not  discbaiTise  the  duties  of  iwth  at 
tije  same  time.  1  would  call  your  attention.  Jiowever,  to  the  fact  that 
the  two  oldest  justices  of  the  peace  are  members  of  the  township  board 
by  nrtue  of  their  offices,  and  that  any  justice  of  the  peace  is  liable 
at  any  time  to  be  called  to  sit  as  a  member  of  such  board.  It  may 
l>erhnps  be  that  the  charter  of  the  village  of  Hartford  imposes  upon 
your  village  clerk  some  duty  or  duties  inconsistent  with  the  duties  of 
a  member  of  the  toimship  bi>ard  of  the  township.  If  such  is  the  case, 
then  the  two  offices  would  of  course  be  incompatible,  I  would  there- 
foi-e  i-espeeffully  refer  \on  to  your  charter. 

Verv  truly  yours, 

GRANT  'FKLIX^WS. 

Ca-g-o.  Attorney  General. 


.yGoogle 
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ORDEK  OF  1»ARTY  TlfKETS  ON  BALLOTS.  The  arrangement  of 
party  tickets  upon  tlie  bnllot  is  governed  by  a<t  So.  214  of  the  Public 
Acts  of  1!KI1  in  aceordance  with  wliicU  tlie  ticket  of  the  party  cast- 
ing the  greatest  number  of  votes  for  presidential  electors  at  the  last 
preceding  presidential  election  is  entitled  to  first  place. 

March  3,  1913. 
Mr.  C.  D,  Gam,  t^q.,  Womlland,  Michigan: 

r>ear  Sir— Your  inquivy  of  the  Ist  inst,  relative  to  the  preparation  of 
primary  ballots  and  the  printing  of  the  tickets  of  different  political 
parties  thei-eon,  has  been  received.  You  state  that  there  are  three 
tickets  in  the  field,  namely,  Republican,  Citizen  and  National  Progres- 
sive, and  «ibIi  to  know  which  one  of  these  parties  is  entitled  to  the  first 
place  on   the  ballot. 

In  reply  to  your  ipiestion  I  would  say  that  section  3625  of  the  Com- 
piled I,aws  of  lSi>7,  as  amendetl  by  Act  Xo.  214  of  the  Public  Acts  of 
1901  contains  the  following  pi-ovision  with  reference  to  the  preparation 
of  ballols  at  the  general  state  and  county  elections. 

"  •  "  •  •  The  ticket  of  the  party  having  the  greatest  number 
of  votes  within  the  state  at  the  last  preceding  presidential  elec- 
tion as  shown  by  the  vote  cast  thereat  for  electors  of  president 
and  vice  president  shall  be  placed  first  on  the  ballot,  the  position 
of  other  tickets  to  he  governed  relatively  by  the  same  rule  *  •  •." 

The  provisions  of  the  statutes  relative  to  the  elections  in  villages  and 
the  pre|)arations  of  the  ballots  therefore  are  f<mnd  in  chapter  3  of  Act 
No.  3  of  the  Public  Acts  of  1895.  as  amended.  The  chapter  referred 
to  provides  that  the  election  commissioners  in  villages  shall  be  governed 
so  far  as  the  preparation  of  ballots  is  concerned  by  the  general  la-w 
applicable  to  similar  duties  performed  by  county  boanjs  of  election  com- 
missioned,  consequently,  the  arrangement  of  the  various  party  tickets  is 
to  be  governed  by  Act  No,  214  of  the  Public  Acts  of  19(11,  quoted  above. 
Couse<juently,  it  follows  that  the  National  Pi-ogressive  ticket  is  entitled 
to  fii-Rt  place  on  the  ballot. 

Verv   rwpectfullv, 

GRANT  FALLOWS. 

Ca-g-o.  Attwmey  General. 


BOARD  OP  SrPKKVIRORR.  Work  done  by  the  Board  of  Super- 
visors during  extra  time  for  which  the  members  were  not  entitled 
to  conipensalion  is  not  invalid. 

March  3,  1913. 

Mr.  Norman  \V.  Dunnn,  Pn)secuting  Attorney.  T^ake  City,  Michigan: 

Dear  Sir — Yojir  letter  of  the  1st  inst.  requesting  an  opinion  from  this 
department  upon  the  matters  referred  to  therein  has  been  received.  Your 
statement  and   inquiry  are  as  follows: 

"The  question  will  be  asked  at  our  next  session  of  the  Board  of 
Rupenisors  here,  whether  the  work  done  by  them  on  days  for  which  they 
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ai-e  i-e^niested  to  I'eturn  pay  under  Act  161  of  the  Public  Acts  of  1909  is 
illegal.  For  iu^iuice  each  member  received  six  days'  pay  iu  the  special 
January,  1!)]3,  sessiou  and  they  have  been  requested  to  return  three  days' 
]>ay.  Xow  the  question  arises  as  to  whether  the  work  done  and  ques- 
tions passed  on  during  the  last  three  days  is  ill^al  and  void." 

In  reply  to  your  question  I  w-ill  say  that  in  my  opinion  there  is 
nothing  in  the  act  referred  to  that  can  be  construed  as  making  illegal 
and  void  such  work  as  was  done  by  the  Board  of  Supervisors  during 
tlie  extra  time  for  which  they  were  not  entitled  to  compensation  nnder 
the  statute.  That  is,  the  statute  merely  restricts  and  limits  the  amount 
of  compensation  that  the  members  of  the  Board  may  draw  without 
limiting  the  actual  number  of  days  that  they  may  put  in  in  any  ses- 
sion, or  during  any  year.  I  do  not  think  that  any  action  taken  by 
the  B(mrd  during  such  time  is  open  to  attack  as  to  its  validity  upon 
this  gn>und. 

Verv    respectfull  V, 

GR.VNT  FELLOWS, 

Ca-g-o.  Attorney  General. 


HUKKTV  COMPANY  BONDS.  A  Iwnd  required  for  the  sale  of  in- 
toxicating liquors  can  be  executed  only  by  a  surety  company  in- 
corporated under  the  laws  of  the  State  of  Michigan  and  a  corporation 
of  this  state,  which  has  a  capital  stock  of  not  less  than  five  hundred 
thousand  dollars. 

JIarch  4.  1913. 

Mr.  F.  L.  Hammond,  .Vttomey  at  Law,  Benton  Harbor,  Michigan: 

Dejir  Sir — Your  letter  of  the  1st  inst,  asking  if  the  Michigan  Bonding 
&  Surety  rompany  is  the  only  surety  or  bonding  company  authorized 
to  execute  druggist  Iwmds  in  this  State  has  been  received. 

In  reply  to  your  question  I  assume  that  you  refer  to  the  bond  required 
to  be  filed  by  a  dru^st  in  order  to  entitle  him  to  sell  intoxicating 
liquors  on  jii-escription  as  pM)vided  by  statute.  If  my  assumption  is 
correct,  I  would  respectfully  refer  you  to  Act  No.  321  of  the  Public 
Acts  for  the  year  1907.    That  act  reads  in  part  as  follows: 

'■••••  Pi-ovided  further,  that  where  any  bond  is  required 
for  tlie  sale  of  intoxicating  liquors  under  the  laws  of  this  State, 
such  l)ond  shall  not  he  executed  by  any  surety  company  as  herein 
]irovided  except  by  and  with  the  consent  and  appi-oval  of  the 
township  board  or  of  tlie  board  of  tnistees  or  of  the  common 
council  in  any  village  or  city,  as  the  case  may  be,  within  which 
said  Inmd  is  required  to  be  filed:  And  providetl  further,  that  the 
Imnd  of  su<h  surety  company  shall  not  Ik*  accepted  by  said 
township  board,  <'ommon  council,  or  a  boaitl  of  trustees  iinless 
such  surety  <om]mny  shall  be  a  corporation  of  the  State  of  Mich- 
igan, <u'ganized  and  existing  under  the  laws  of  the  State  of  ^lich- 
igan  and  with  a  capital  stock  of  not  less  than  five  hundred  thou-- 
sand  dollars  •  •  ■  •."  - 

My  attention   lias  nut  hi-en  called  to  any  company,  other  than   the 
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Michigan  Bonding  &  Siipetv  Coiupany,  that  is  entitled  under  the  pro- 
visions of  the  act  quoted  to  write  the  kind  of  bond  specified  in  such 
net. 

RespectfuHv  vours. 

GRAXT  FELLOWS, 
Ca-ft-o.  Attorney  General. 


KKSinEXCE  OF  TOWNHHIP  OFFirERS.     A  township  officer  must 
be  n  resident  of  the  township  in  whit-U  he  holds  suoli  oflflce. 

March  4.  ]913. 
Oeorge  W.  Sowles,  Esq.,   Hesperia.  Mich.: 

I>ear  Sir — Your  letter  of  the  25th  ult.  requesting  an  opinion  from 
this  Department  upon  the  matters  contained  therein  has  been  i-eoeived. 

Your  statement  is  as  follows:  "Hesperia  •  •  •  is  on  the  line  be- 
tween Oceana  and  Xewaygo  County,  the  county  line  being  the  main 
sti-eet  in  the  village.  Xow  could  a  man  who  had,  and  continued  to 
hold  his  residence  in  Xewfield  Township,  Oceana  Co.  {just  the  other 
side  of  Main  Kt.)  he  elected  and  continue  to  hold  the  office  of  Clerk 
in  Denver  Township,  Newaygo  Co.,  the  man  having  property  in  both 
townships  bnt  he  and  his  wife  make  their  home  wSth  her  mother  in 
Oceana  County." 

In  reply  to  your  questum  will  say  that  in  order  to  be  eligible  to 
election  to  a  township  office  he  must  be  a  resident  of  such  township. 
I'nder  the  statement  of  fact  that  you  have  presented  it  is  my  opinion 
that  the  party  to  whom  you  refer  must  be  considered  to  be  a  resident 
of  Oceana  County,  and  hence  is  not  eligible  to  hold  the  office  of  clerk 
in  Denver  Township,  Newaygo  County. 

The  matter  of  residence  for  voting  purposes  is,  to  a  considerable 
extent,  dependent  upon  (he  intention  of  the  elector.  One  who  is  absent 
temporarily  only  from  the  precinct  in  which  he  is  domiciled  does  not 
lose  his  residence  therein.  However,  if  he  leaves  such  precinct  with 
the  intention  of  not  returning  thereto  and  of  acquiring  a  new  domicile 
elsewhere  he  is  not  entitled  to  vote  in  the  former  precinct  nor  to  be  a 
candidate  for  office  tlierein.  Ordinarily  each  individual  case  is  to  be 
decided  upon  its  own  merits  and  not  in  accordance  with  any  rigid  rule 
of  procedni-e. 

Youi-s  respectfully, 

GRANT   FELIX>WS, 

Ca-Ia-o,  Attorney  General. 


MUNICIPAL   L.\W,     The  legislature  may   not   confer  upon   counties 
authority  to  issue  bonds  for  agricultural  development  puiposes. 

March  4,  ini3. 

Hon.  John  Schmidt,  House  of  Reju-esentatives,  Capitol,  Txinsing.  Mich.: 

Dear  Sir — I  am  returning  lier<?w^th  copy  of  a  bill  relative  to  Ihe  is- 
suance of  agricnltural  development  Ixnids  by  counties  which  you  have 
submitted  to  this  department  for  an  opinion  as  to  its  constitutionality 
if  enacted. 
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In  reply  to  your  question  I  would  i'esi)ect fully  call  your  attention 
to  Set',  eiglit  of  Article  V'lII  of  the  Constitution.  That  Kwtion  reads 
as  follows;  "The  Ijegislature  may.  by  (general  law,  confer  upon  the 
Boards  of  Buijem-isors  of  the  several  counties  smch  powers  of  a  local, 
lepislative  and  administrative  character,  not  inconsistent  with  the  pro- 
visions of  this  Oonsititution,  as  it  may  deem  proi>er."  Under  the 
language  cited  it  occurs  to  me  that  it  was  the  intention  of  the  framers 
of  the  CotiKtitntion  to  limit  the  powers  that  may  be  conferred  upon 
u  county  to  those  purely  of  a  governmental  nature.  The  draft  of  the 
proposed  bill  which  you  have  submitted,  apparently  is  desired  to  enable 
the  county  to  engage  in  a  business  of  a  banking  nature.  Such  being  the 
case  I  do  not  think  that  the  power  may  be  thus  conferred. 

I  also  call  your  attention  tr»  Sec.  twelve  of  Article  X  of  the  Consti- 
tution which  provides  "The  credit  of  the  State  shall  not  be  granted 
to.  nor  in  aid  of  any  person,  association  or  corporation,  public  or 
prii-atc."  The  proposed  measure  submitted  pi-ovides  for  the  borrowing 
of  money  by  the  county  and  the  loaning  of  same  to  certain  applicants 
tiierefor.  It  follows  that  that  which  the  state  itself  is  forbidden  to 
do,  it  cannot  grant  authority  to  a  political  subdivision  of  the  state 
to  [)erform.  The  bill  clearly  contemplates  the  lending  of  the  credit  of 
the  county  for  the  aid  of  individuals  and  therefore  is  in  conflict  vrith 
the  section  qnoted. 

Tt  is  my  opinion  therefore,  that  the  proposed  measure  is  in  conflict 
with  certain  provisions  of  the  Constitution  and  for  that  reason  would 
not  be  valid  if  enacted. 

Respectfullv  voura, 

GRANT  FELLOWS, 

Ca-la-o.  Attoniey  General. 


TOWNSHIP  BONOS.  The  peiventafie  for  which  township  bonds  may 
be  i8sue<l  is  based  upon  assessed  valuation,  which  is  deemed  to  be 
the  cash  value,  of  the  propei-tv  in  the  township. 

srarch  4,  1913. 

William  Flynn,  Es.]..  Sand  Lake,  Mich.,  B.F.O.  No.  Ufi: 

Dear  Sir — Your  letter  of  recent  date  addi'cssed  to  this  department 
and  i-etjuesting  an  opinion  upon  the  issuance  of  bonds  by  townships  has 
been   received. 

You  wish  to  know  if  the  jiercentage  specified  in  the  statute  which 
may  not  l»e  exceeded  in  amount  is  to  be  comjtuted  uj)on  the  assessed 
valuation  or  ui>on  the  cash  value  of  the  property  in  the  township. 

In  i-eply  thereto  will  say  that  the  statute  expressly  provides  that 
such  itercentage  is  to  be  based  upon  assessed  valuation.  It  is  requir«l 
bv  the  Conslitulion  of  the  Slate  that  all  assessments  shall  be  on  prop- 
erty at  its  cash  value.  For  the  purposes  indicated  in  your  letter  the 
assessed  vnluaticm  is  to  be  deemed  the  cash  value  of  the  propei-ty  in 
the  township. 

Kespectfullv  vours. 

GRANT  FELLOWS. 

Ca-la-o.  -Vttomey  General, 
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PRIMARY  ELECTION  I>AW.  The  party  casting  at  tlie  primary  elec- 
tion 1d%  or  more  of  the  vote  cast  by  it  for  Secretary  of  State  at 
the  tnst  November  election  is  entitled  to  have  the  names  of  all  of 
its  candidates  printed  upon  the  official  ballot  r^ardlesg  of  whether 
or  not  each  candidate  received  IS^f. 

March  i,  1913. 

B.  H.  Hallstead,  Esq.,  Altomey  at  Law,  Petosky,  Mich,: 

Dear  Sir — Your  letter  of  the  2l8t  inst.  addressed  to  the  Secretary 
of  State  and  requesting  an  opinion  from  him  as  to  the  construction  to 
be  placed  upon  the  proviso  contained  in  Sec.  .17  of  Act  No.  279  of  the 
Public  Acts  of  1911,  has  been  referred  to  this  department  for  reply. 

The  clause  to  which  you  refer  reads  as  folloivs: 

"Provided.  That  no  candidate  for  any  city,  county,  district 
or  state  office  Bhall  be  deemed  nominated  and  no  certificate 
of  nomination  shall  be  given  to  any  person  whose  political  party 
wdth  which  he  is  enrolled  casts  at  such  primary  election  less 
than  fifteen  percentuni  of  the  vote  cast  by  such  political  party 
for  Secretary  of  State  at  the  last  preceding  biennial  or  Novem- 
ber election;  and  in  such  case  such  political  party  shall  not  be 
entitled  to  have  the  names  of  any  candidates  printed  upon  the 
official  election  ballot." 

It  follows  from  the  languafre  quoted  that  if  any  political  party  casts 
as  the  primary  election  fifteen  per  cent  or  more  of  the  vote  cast  by  it 
for  Secretary  of  State  at  the  last  November  election  such  party  is 
entitled  to  have  the  names  of  all  its  candidates  printed  upon  the  official 
ballot  regardless  of  whether  or  not  every  individual  candidate  has  more 
than  the  required  fifteen  per  centum,  that  is.  the  fifteen  per  cent 
clause  relates  to  the  total  number  of  voters  in  any  one  party  participat- 
ing in  the  primar;*'  election,  and  not  to  the  number  voting  for  the  can- 
didates for  any  particular  office  thereat,  and  consequently  in  the  cases 
to  which  yon  refer  candidates  for  all  offices  must  be  deemed  to  have 
been  nominated. 

Respectfullv  vours, 

GRANT  PELI^WS. 

Oalao.  Attorney  General. 


INrOMPATTItLE  OPFIfES.    Tlie  office  of  supervisor  and  memlwr  of  a 

village  council   are   not  incompatible  in   the  flbsence  of  any  charter 

provision  to  that  effect. 

March  4.  lfli:i. 
A,  .A.  Hall,  Esq.,  Stockbridge,  Michigan: 

Dear  Sir— Yonr  letter  of  March  3rd  reqnesting  an  opinion  from  this 
department  as  to  whether  or  not  one  person  may  legally  act  as  member 
of  the  village  council  and  Supervisor  of  the  township  at  the  same  time 
has  been  received. 

In  reply  thereto  T  will  say  that  your  question  is  to  be  answered  by 
considering  whether  or  not  the  duties  of  the  two  offices  so  held  are  in 
conflict  in  anv  particular.  /'^,n,.l.. 
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It  iloes  not  occur  to  nie  tliat  any  particular  duty  is  placed  upoa  the 
inciiuibent  of  either  office  by  the  general  law  of  the  state  that  would 
render  these  two  offices  incompatible.  I  would  call  your  attention, 
however,  to  the  fact  that  the  supen'isor  is,  by  virtue  of  hia  office,  a 
member  of  the  townahip  Imard  and  also  of  the  County  Board  of  Su- 
penisoi-s.  It  is  possible  that  the  charter  of  your  village  places  some 
duty  or  duties  upon  the  members  of  the  Council  that  would  be  in  con- 
flict with  the  duties  i>ertaining  to  members  of  the  boards  mentioned. 
If  such  is  the  ease,  then  it  follows  that  the  two  offices  may  not  be  held 
by  the  same  pei'son  at  the  same  time.  Upon  this  phase  of  the  question 
I  would  re8|»ectfully  refer  you  to  the  charter. 

Respectfullv  yours, 

GRANT  FELLOWS, 

Calao.  Attorney  General. 


PItIM.\ItY  LAW.    A  candidate  nominated  by  a  party  caucus  under  the 
old  system  need  not  be  a  member  of  such  party. 

March  4,  1913. 
Nelson  J.  Wyckoff,  Summit  City,  Mich.: 

Dear  Sir — Your  letter  of  the  3rd  inst.  addressed  to  this  Department 
and  re<)uesting  an  opinion  upon  the  matters  therein  contained  has  been 
received. 

You  wish  to  know  if  a  voter  enrolled  as  a  member  of  one  party  may 
have  his  name  printed  upon  the  ballot  as  a  candidate  of  some  other 
party  than  the  one  with  which  he  is  enrolled. 

In  i-eply  thereto  I  am  assuming  that  you  refer  to  a  candidate  for 
an  office  who  has  been  nominated  by  a  party  caucus  under  the  old  sys- 
tem. If  such  is  the  case  the  requirement  of  the  primary  law  that  a  man 
must  be  enrolled  as  a  member  of  a  party  in  order  to  have  bis  name 
printed  upon  the  ballot  as  a  candidate  of  such  party  does  not  apply. 
Under  the  caucus  system  there  is  nothing  to  prevent  the  nomination 
as  a  candidate  of  one  party  a  voter  who  is  enrolled  with  some  other 
party, 

Reai)ectfnllv  vonrs, 

GRANT  FELIX)WS, 

Calao.  AttoiTiey  General. 


I'ROTECTION  OP  BOARDING  HOUSE  KKEBERS.    The  penal  statute 
does  not  apply  to  cases  where  credit  is  extended  by  special  agreement. 


Mr.   II.  n.  Burt,  Esq..  Boyne  City.  Michigan : 

Dear  Sir — Your  letter  of  February'  2Stli  has  l)een  received,  T  note 
your  st.TteuK'ut  with  refei-ence  to  the  difficulty  that  you  have  had  with 
imarders  who  leave  the  city  without  paying  you  according  to  your 
agreement,  and  note  also  that  you  have  gone  to  your  pi-osecuting  at- 
torney and  pndeavoPe«l  to  have  him  institute  criminal  jtroceedinfis  against 
certain  parties.  The  slatute  relative  to  the  i)rotec1ion  of  boarding  house 
keepers  reads  in  part  as  follows: 
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"Aoy  person  who  shall  stop,  put  up,  board  or  lodge  at  any 
boarding  hoose  as  a  guest  or  boai-der  by  the  day,  week  or  month, 
or  shall  procure  any  food,  entertainment  or  accommodation  with- 
out paying  therefor,  unle^  there  is  a  distinct  and  express  agree- 
ment made  by  such  person  with  the  owner,  proprietor  or  keeper 
of  RHdi  boarding  bouse  for  credit,  with  intent  to  defraud  such 
owner,  proprietor  or  keeper  out  of  the  pay  for  such  board,  lodging, 
food,  entertainment  or  accommodation,  or  any  person  who,  with 
intent  so  to  defraud,  shall  obtain  credit  at  any  boarding  house 
for  such  board,  lodging,  food,  entertainment  or  accommodation, 
by  means  of  any  false  show  of  baf^age  or  effects  brought  thereto, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  county  jail 
not  exceeding  thirty  days  or  by  flue  not  exceeding  one  hundred 
dollai's,  or  by  both  such  fine  and  imprisonment  in  the  discretion 
of  the  court." 

Under  the  statute,  if  you  have  made  an  agreement  with  your  hoarders 
whereby  tliey  are  to  receive  credit,  then  no  crime  is  committed  if  they 
leave  without  paying  the  board.  Rather  in  such  case,  there  is  only  a 
breach  of  contract,  I  am  inclined  to  belie\-e  that  perhaps  the  prose- 
cuting attorney  of  your  county  declined  to  cause  the  warrant  to  be 
issued  for  this  reason.  I  have  no  doubt  that  he  stands  ready  and 
willing  to  do  his  utmost  to  protect  you  and  other  citizens  against  being 
defrauded  in  this  or  any  other  manner. 

In  conclusion,  I  would  advise  you  that  if  you  wish  to  invoke  the 
protection  of  the  statute  quoted  above,  that  you  should  not  make  an 
agi-eement  with  your  boanlers  by  which  you  extend  credit  to  them,  if 
you  have  reason  to  believe  that  such  boarders  may  leave  you  without 
paying  and  without  intending  to  pay.  Under  the  law  as  it  stands,  if 
you  do  extend  credit,  then  you  merely  a-^sume  risks  of  their  paying 
and  place  yourself  outside  the  protection  of  the  statute. 
Respectfullv  vours. 

GRAJ.-T  FELIX>WS, 

Ca-g-o.  Attorney  General. 


INOOMPATTBLn  OFFiriCS.  The  offices  of  village  trustee  and  jiistice 
of  the  peace  are  not  incompatible  in  the  absence  of  any  provisions 
of  the  village  charter  rendenug  them  so. 

March  5,  1913. 

Mr.  Robert  Bradley,  Villagte  Clerk,  Linden,  Michigan: 

Dear  Sir — Your  letter  of  the  27tb  ultimo  addressed  to  this  department 
and  requesting  an  opinion  as  to  whether  a  justice  of  the  peace  may  also 
hold  the  office  of  village  ti-ustee,  has  been  received. 

In  reply  to  your  question  I  will  say  that  whether  or  not  the  two 
offices  can  be  held  simultaneously  by  <me  person  depends  the  compati- 
bility of  the  duties  imposed  by  law  upon  the  incumi>ent  of  such  offices. 
It  does  not  occur  to  me  that  such  duties  are  in  conflict  under  the  gen- 
eral statutes  of  the  state.  I  would  call  your  attention,  however,  to 
the  fact  that  the  tvK}  oldest  justices  of  the  pence  are  members  of  the 
township  board,  and  that  any  justice  of  the  peaceiflfthft,  township  is 
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liable  to  be  called  to  serve  in  that  capacity.  It  may  perhaps  be  tiiat  some 
duty  is  imposed  upon  the  raembera  of  your  common  council  by  the  vil- 
lage charter  that  would  be  in  conflict  with  the  duties  of  the  township 
board.  If  such  is  the  case,  then  the  two  offices  must-  be  deemed  in- 
compatible. I  would  therefore  refer  you  to  your  charter  upon  this 
point. 

Respectfully  yours, 

GRAKT  FELI/>\V8, 
Ca-g-o.  Attorney  General. 

HOLDING  CAUCUSES.  A  caucus  cannot  be  legally  held  without 
giving  the  prescribed  statutory  notice.  Candidates  nominated  by  a 
caucus  not  properly  noticed  are  not  entitled  to  have  their  names 
printed  upon  the  ballot. 

March  5,  1913. 

Mr.  T.  W.  SmitliBon,  Village  Clerk,  Otisville,  Michigan; 

Dear  Sir — Your  letter  of  the  3rd  inst,  requesting  an  opinion  from  this 
department  as  to  the  legality  of  nominations  made  by  caucus  in  your 
town  has  been  received.  You  state  that  no  notice  was  given  as  to  tbe 
time  and  place  of  such  caucus,  and  wish  to  know  if  the  Election  Cora- 
uiiBsioners  have  the  right  to  refuse  such  ticket  a  place  on  the  ballot. 

In  reply  to  your  question  I  will  say  that  section  11,465  of  the  Com- 
piled Laws  of  1897  declares  that  a  five  days'  notice  sliall  be  given, 
either  by  posting  notices  or  publishing  the  same  in  newaijapei-s,  of  the 
holding  of  such  caucus.  It  is  my  opinion  thnt  unless  the  requirements 
of  the  statute  be  complied  with  the  election  conmiissionei-s  may  not 
be  required  to  place  uiion  the  ballot  the  name  of  the  candidates  pre- 
sented to  it.  It  can  scarcely  be  said  that  a  caucus  held  in  the  manner 
that  you  have  described  can  he  representative  of  the  electors  of  the 
party.  It  is  rather  a  meeting  of  citizens  and  the  8ele<tion  of  candidates 
by  them  who  can  be  said  to  be  the  candidates  not  of  the  party  but 
only  of  those  pi'esent  at  the  meeting  that  selected  them. 

The  Supreme  Court  of  the  State  in  the  case  of  Chateau  v.  Jacobs,  88 
Mich.  ITO,  haR  held  that  a  candidate  is  not  entitled  to  have  his  name 
printed  upon  the  ballot  unless  he  has  been  proi>erIy  placed  in  nomina- 
tion. Inasmuch  as  the  candidates  chosen  by  the  caucus  to  which  you 
refer  can  hardly  be  considered  to  have  been  pi-operly  nominated,  I  think 
that  the  Election  Commission ei-s  would  be  justified  in  refusing  to  place 
such  names  upon  the  ballots. 

Verv   resiiectfnllv, 

'grant  FELI>0WS. 

Ca-g-o.  Attorney  General. 
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CITY  OF  IRONWOOF).  Has  right  to  avail  itself  of  Act  No.  12,  P.  A. 
1911,  permitting  the  issuance  of  bonds  to  amount  of  ten  per  cent  of 
total  assessed  valuation  of  said  district  not  to  exceed  #100  per  capita 
of  children  of  school  age. 

March  5,  1913. 

Hon,  Luther  L.  Wright,  fiupf.  Public  Instruction,  Capitol,  Ijanniog: 

Dear  Sir — I  have  youre  of  March  Third  before  me  in  which  you  say: 
"In  1897  by  local  act  346  the  public  schools  of  the  City  of  Ironwood 
was  created  ae  a  municipal  corporation  separate  from  the  city.  At  that 
time  the  assessed  valuation  of  the  school  district  was  f3,500,0(>0  appropri- 
ation and  the  bonding  limit  was  fixed  at  950,000.00.  I»chI  act  365  of  1905 
amends  the  heretofore  mentioned  act  by  increasing  the  bond  limit  to 
f75.000.00.  This  district  has  recently  suffered  the  loss  of  its  principal 
school  building  by  fire.  Its  school  property  is  now  valued  at  f300,000.00. 
The  district  is  bonded  for  f65,000.00.  Its  people  now  desire  to  erect 
a  new  high  school  building  at  a  cost  of  1150,000.00  and  a  new  grade 
building  at  a  cost  of  f50,000.00.  Thev  desire  to  increase  the  bonding 
limit  to  1250,000.00.  The  assessed  valuation  of  the  district  is  J29.000,- 
000.00.  May  the  local  act  of  1897  as  amended  by  act  365  of  1905  be 
BO  changed  with  a  referendum  attached  that  the  bonding  limit  may  be 
increased  as  these  people  desire,  or  preferably  may  the  bonding  limit 
be  made  to  conform  to  the  general  law  which  is  not  to  exc«d  ten 
per  cent  of  the  assessed  valuation  and  not  to  exceed  one  hundred  dol- 
lars per  capita  for  number  of  children  on  the  cmsus  list."  etc. 

Iteplying  to  the  same  will  say  that  I  am  of  the  opinion  that  the 
public  schools  of  the  Citv  of  Ironwiood  would  have  the  right  to  avail 
itself  of  Act  Xo.  12  of  the  Public  Acts  of  1911.  This  act  as  you  know 
permits  the  issuance  of  Bonds  to  an  amount  of  ten  per  cent  of  the  total 
asses»ied  valuation  of  said  district  not  exceeding  one  hundred  dollars 
]>et  capita  of  the  children  of  school  age.  This  act  by  its  terms  applies 
to  "any  school  district,"  and  I  am  impressed  that  the  lj^;islature  has 
the  power  by  a  general  act  to  give  authority  not  only  to  school  districts 
oi^ani7,ed  under  the  general  law,  but  also  authority  to  those  oi^nized 
under  si>ecial  charters,  I  call  your  attention  upon  this  question  to  the 
case  of 

Water  Conipany  vs.  City  of  Menominee,  124  Mich.  386; 

I'he  question  which  was  involved  in  this  case  was  substantially  this: 
the  defendant  city  was  acting  under  a  special  charter  which  limited  its 
[lowers  to  contract  debts.  A  general  act  permitted  cities  to  contract 
for  water  an<I  water  works,  and  the  question  was  involved  in  the  case 
as  to  whether  the  City  was  limited  by  its  special  act.  or  whether  by 
acting  under  the  general  law  it  had  adopted  that  general  law  as  a  part 
of  its  Charter,  and  the  Court  said: 

"The  Constitution  of  this  State,  by  Section  13,  article  15,  provides  for 
the  oi^nization  of  cities  and  villages,  and  provides  that  the  Tvegisla- 
ture  shall  restrict  their  powers  of  taxation,  borrowing  money,  con- 
tracting debts,  and  loaning  credit.  Subject  to  such  general  restrictions, 
the  powers  to  be  granted  cities  are  left  to  the  disci-etion  of  the  Ijegisla- 
ture.  The  di.oci'etion  of  the  legislature  may  as  well  lie  exercised  in  an 
independent  statute  as  in  the  Charter  itself,  and  it  was  proiM-ply  exer- 
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cised  in  relation  to  the  subject  of  this  contract  under  the  waterworks 
act.  The  waterwxirks  act  is  a  substantive  and  independent  enactment. 
The  City  having  availed  itself  of  its  provisions,  the  act  stands  a  part 
of  its  charter,  as  a  separate  chapter  dealing  with  the  specific  subject  of 
a  water  supply." 

I  am  of  the  opinion  tliat  the  reasoning  of  this  case  sustains  the  con- 
struction which  I  place  on  Act  No.  12  of  the  Public  Acts  of  1911.  Under 
the  present  Constitution  local  acts  cannot  be  passed,  but  I  am  impressed 
that  the  Legislatiu-e  has  the  power  by  a  geneial  act  to  make  provisions 
which  Municipal  Corporations  incorporated  under  special  acts  prior  to 
1907.  can  take  advantage  of.  This  is  one  of  the  pieces  of  Legislation 
of  this  character,  and  I  am  satisfied  that  the  public  schools  of  the  City 
of  Iroiiwood  have  the  right  to  proceed  under  this  Act,  and  that  if  Bonds 
are  issued  in  accordance  with  its  terms  they  will  be  a  valid  claim  against 
the  school  district. 

Trusting  I  have  answered  your  inquiry,  I  remain, 

Very  respectfully, 

GRANT  FELLOWS, 

F-pi-o.  Attorney  General. 

LOCAL  ACT.  X  fishing  bill  limited  in  its  application  to  the  wafers 
of  a  single  inland  lake  is  a  local  measure  and  repugnaut  to  section 
30  of  Article  V  of  the  Constitution. 

March  6,  1913. 

Hon.  O,  V,  Hicks,  Member,  House  of  Representatives,  Capitol,  Lansing  r 

Dear  Sir — You  have  asked  for  an  opinion  from  this  department  as  to 
the  constitutionality  of  a  measure  prohibiting  the  taking,  catching 
or  killing  of  fish  in  Pine  Lake,  situated  in  Howard  Township,  Cass 
County. 

In  reply  to  your  question  I  will  say  tiiat  an  act  of  this  nature 
being  limited  in  its  application  to  the  waters  of  Pine  Lake  must  be 
deemed  to  be  a  local  or  special  act.  It  comes,  therefore,  within  the 
inhibition  of  section  30  of  article  5  of  the  Constitution,  which  reads 
in  part  as  follows : 

"The  legislature  shall  pass  no  local  or  special  act  in  any  case 
where  a  general  act  can  be  made  applicable,  and  whether  a  gen- 
eral act  can  be  made  applicable  shall  be  a  judicial  question.  •  •  "" 

I  am  of  the  opinion  that  the  purpose  sought  by  this  measure  could 
be  secured  by  a  general  law,  that  is,  by  one  applicable  in  terms  to  the 
entire  State.  Such  being  the  case.  I  am  constrained  to  hold  that  the 
proposed  measure  is  in  conflict  with  the  section  of  the  Constitution 
quoted,  and  would  therefore  be  invalid  if  enacted, 

I  am  returning  herewith  the  petition  left  by  you  at  this  office, 
Ven'   res[»ectfully. 

GRANT  FELIX>WS, 
Ca-g-o,  Attorney  General. 
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CONSTITUTIONAL  AMENDMENT.  The  submission  of  constitutional 
amendments  is  made  under  joint  resolution  of  the  tvx>  houses  of 
the  le^slatnre  and  the  signature  of  the  Governor  is  not  required. 

March  6,  1913. 
Mrs.  Ida  M.  Person,  31(1  Lenawee  Street,  W.,  I^ansing,  Michigan : 

Dear  Madam — You  have  submitted  to  this  department  the  following 
inquire',  and  have  asked  for  an  opinion  thereon: 

"Will  jou  kindly  inform  me  how  many  days  before  an  election,  a 
bill  (an  amendment  to  the  Constitution  of  the  State)  requires  the 
signature  of  the  Governor  of  the  State,  before  it  can  be  submitted  to 
the  people  to  be  voted  upon?  This  bill  was  passed  by  both  houses  to 
take  immediate  effect." 

In  reply  to  your  question  I  would  respectfully  call  your  attention 
to  section  1  of  Article  17  of  the  Constitution  of  1908,  relative  to  the 
submission  uf  constitutional  amendments.  Under  that  section  such  sub- 
mission is  by  joint  resolution  of  the  two  houses  of  the  legislature  and 
the  signature  of  the  Governor  thereon  is  not  required. 

Very   respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


LOCAL  ACT.  Bills  to  incorporate  the  public  schools  of  certain  lo- 
calities are  repugnant  to  the  provisions  of  section  30,  Article  V  of  the 
Constitution. 

March  6,  1913. 

Hon.  Frank  D.  Scott,  Member  of  Senate,  Capitol,  Lansing: 

Dear  Sir — I  am  returning  herewith  copy  of  Senate  Bill  228.  file  No. 
288  entitled,  "A  bill  to  incorporate  the  public  schools  of  the  town^ip 
of  Wellington,  Alpena  County"  which  you  have  submitted  to  this  de- 
partment for  an  opinion  as  to  the  constitutionality  thereof,  if  enacted. 

In  passing  upon  this  measure  I  would  call  your  attention  to  section 
30,  article  D  of  the  Constitution,  which  reads  in  part  as  follows: 

"The  l^islature  shall  pass  no  local  or  special  act  in  any  case 
where  a  general  act  can  be  made  applicable,  and  whether  a  general 
act  can  be  made  applicable  shall  be  a  judicial  question.  •  •  •  •" 

It  appears  that  the  bill  is  local  in  its  purpose  and  application  affect- 
ing one  township  only.  It  is  therefore  within  the  prohibition  of  the 
section  of  the  constitution  referred  to  if  a  general  act  can  be  made 
applicable  to  the  condition  of  affairs  intended  to  be  reached  by  this 
measure.  It  clearly  appears  that  a  general  law  may  apply  and  afford 
the  relief  desired,  in  fact,  it  appears  that  the  scope  of  the  measure 
is  already  covered  bv  Act  117  of  the  Public  Acts  of  1909,  as  amended  by 
Act  No.  143  of  the  Public  Acts  of  1911. 

For  the  reasons  indicated,  I  am  constrained  to  hold  that  Senate  Bill 
228  is  repugnant  to  the  Constitution  and  consequently  would  be  in- 
valid if  enacted. 
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I  am  also  returning  to  you  the  draft  of  a  proposed  bill,  "A  bill  to 
detach  certain  territory  from  fractional  school  district  No.  2  of  the 
City  of  Onaway  and  the  township  of  Allis,  County  of  Presque  Isle, 
Michigan,  and  to  organize  the  same  into  i^chool  district  No.  2  of  the 
said  township  of  Allis."  It  is  my  opinion  that  this  measure  likewise 
contravene  the  provision  of  section  iO,  article  5  of  the  Constitution, 
quoted  above.  Act  No,  Gl  of  the  Public  Acts  of  1911  provides  for  the 
division  of  primary  school  districts  and  for  the  changing  of  boundaries 
thereof.  In  consequence,  it  appears  that  not  only  can  a  general  law 
be  made  applicable,  but  that  such  a  law  is  already  in  existence.  Such 
being  the  case,  it  follows  that  the  pi-oposed  measure  must  be  held  to 
be  in  conflict  with  the  section  of  the  constitution  referred  to,  and  for 
tEat  reason  would  not  be  valid  if  enacted. 

Very   respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  GMieral. 

LOCAL  ACT.  A  local  fish  bill  is  repugnant  to  that  provision  of  the 
Constitution  requiring  that  the  Legislature  shall  not  pass  a  local  or 
special  act  in  any  case  where  a  general  act  can  be  made  applicable. 

March  6,  1913. 

Hon.  Henry  CroU,  Jr.,  Member,  House  of  Representatives,  Lansing, 
Michigan : 

Dear  Sir— I  am  returning  h€reT\-ith  copy  of  a  proposed  measure 
entitled,  "A  bill  to  permit  the  use  of  dip  nets  in  fishing  for  suckers, 
pickerel  and  pike  in  the  waters  of  Tobacco  River,  in  the  Township 
of  Tobacco,  in  the  County  of  Gladwdn"  which  you  have  submitted 
to  this  department  for  an  opinion  as  to  the  constitutionality  thereof, 
if  enacted. 

Upon  examination,  it  appears  that  the  measure  is  a  local  act,  being 
limited  in  its  application  to  one  township.  Upon  the  matter  of  its 
-constitutionality,  I  would  call  your  attention  to  section  30,  article  5 
of  the  C^onslitiition  of  1008,  which  reads  in  part  as  follows: 

"The"  legislature  shall  pass  no  local  or  si*ecial  act  in  any 
case  where  a  general  act  can  be  made  applicable,  and  whether  a 
general  act  can  be  made  applicable  shall  be  a  judicial  question.**"" 

I  am  of  the  o]>inion  that  the  proposed  measure  submitted  applies  to 
matters  which  can  be  i-etiched  and  remedied  by  a  general  law,  that  is, 
by  a  law  applicable  in  terms  to  the  entire  State.  Such  being  the  case. 
Jam  consfrained  to  take  the  view  that  (he  bill  submitted  is  repugnant 
to  Ihc  section  of  the  Constitution  quoted,  and  for  that  reason  would 
not  be  valid  if  enacted. 

Respectfullv  vours. 

GRANT'fELIjOWS, 
Ca-go.  Attorney  General. 
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rUBUC  COXTRAOTK.     MICHIGAN   COLLEGE   OF   MINES.     AD- 
DITIONAL COMPENSATION. 
1.    Where  settlement  of  disputed  araouot  due  under  a  state  con- 
■     ti-act  has  been  nmdc  aud  nece}>ted,  the  legislature  cannot  authorize 
iidditioual  ronipeneation.     Would  be  unconstitutional. 

March  6,  1913. 
HoH.  W.  F.  Bricker,  House   of  Kepresentatives,  I^ansing,  Michigan: 

Dear  Sir — With  reference  to  the  claim  of  F.  E.  King,  growing  out 
of  his  contract  with  the  Board  of  Control  of  the  Michigan  College  of 
Mines,  August  8th,  1907,  I  wish  to  advise  you  as  follows; 

It  appears  from  the  correspondence  which  you  have  left  with  me  that 
the  contract  was  for  the  construction  of  a  power  house  and  tunnel,  the 
former  to  be  completed  by  January  1,  1908,  and  the  latter  to  be  com- 
pleted by  November  15,  1907,  the  consideration  being  f  18,200;  that 
this  contract  contained  a  forfeiture  clause  under  which  the  contractor 
was  to  be  penalized  at  the  rate  of  |5.00  per  day  for  each  and  every 
day  after  the  above  dates  on  which  either  contract  should  remain  un- 
completed ;  that  through  inclemency  of  the  weather  in  the  early  part  of 
the  season  the  contractor  was  delayed  in  his  operations  and  the  result 
vas  that  penalties  amounting  to  f975.00  were  charged  against  Mr. 
King.  It  further  appears  from  your  correspon deuce  that  in  making  a 
settlement  with  Mr.  King,  the  Board  of  Control  acted  upon  the  advice 
of  the  Attorney  General.  Mr.  King  now  requests  that  the  l^islature 
reimburse  him  for  the  amount  so  deducted,  and  you  have  requested  my 
opinion  as  to  'nhether  the  legislature  has  authonty  to  authorize  the 
allowance  of  this  claim. 

I  desire  to  call  your  attention  to  a  provision  in  section  3  of  article 
10  of  the  Michigan  Constitution  as  follows: 

"Neither  the  legislature  nor  any  municipal  authority  shall 
grant  or  authorize  extra  comi>eQsation  to  any  public  officer, 
agent,  employe  or  contractor  after  the  service  has  been  rendered 
ot  the  contract  entered  into." 

While  I  hove  not  seen  a  copy  of  the  entire  contract,  nor  have  I  been 
able  to  find  the  opinion  said  to  have  been  given  by  the  Attorney  Gen- 
eral on  this  proposition,  yet  as.suming  that  a  settlement  was  made  with 
Mr.  King  bused  upon  the  opinion  of  the  Attorney  General,  which  Mr. 
King  appears  to  admit  was  given.  I  am  of  the  opinion  that  the  con- 
clusions reached  at  the  time  would  be  binding  upon  him  and  ujmn  all 
the  parties  concerued.  Tliiit  being  the  case,  Mr.  King  has  evidently 
received  all  the  considerations  under  the  contract  that  he  was  entitled 
to  and  that  the  allowance  now  of  the  sum  of  J95U.01),  or  in  other  words, 
the  remission  to  him  of  the  |>enalties.  would  conslihite  extra  compensa- 
ti«m  within  the  meaning  and  inhibition  of  the  section  above  qiiolecl. 

I  am  therefore  of  the  opinion  that  the  legislature  has  no  authority 
to  authorize  the  payment  of  this  sum  to  Mr.  King. 

Very  res|)ectf ulj v, 

GRANT  FEiyI/>WS, 

P-g-o.  Attorney  General. 
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PRIMARY  ]-:LECTI0N  LAW.  FIFTEEN  PER  CENT  CLAUSE.  In 
determining  the  necpssary  vote  under  the  fifteen  per  cent  clause  in 
the  Primary  Election  Law,  the  citj-  is  the  unit  in  the  case  of  candi- 
dates for  city  offices,  and  the  ward  the  unit  in  the  case  of  candidatea 
for  ward  offices. 

March  7,  1913. 

Mr.  8.  Eugene  Hull,  Assistant  City  Attorney,  Grand  Rapids,  Michigan : 

Dear  Sir — I  have  your  communication  of  March  7th  in  which  you  state 
that  at  the  recent  primary  held  in  your  city  there  were  candidates  for 
the  offices  of  City  Clerk,  City  IVeasurer  and  City  Comptroller  for  the 
Republican,  Democratic,  Progressive  and  Socialist  parties.  That  no 
one  of  the  candidates  for  city  offices  on  the  Democratic,  Progressive  or 
Socialist  tickets  polled  at  such  primary  15%  of  the  vote  cast  for  the 
particular  party  for  the  office  of  Secretary  of  State  at  the  last  November 
election.  That  in  several  of  the  wards,  candidates  for  the  office  of 
aldermen  on  the  above  named  party  tickets  polled  at  such  primary  15% 
of  the  party  vote  cast  for  Secretary  of  State  in  that  particular  ward 
at  the  last  November  election.  You  ask,  "Will  you  kindly  render  an 
opinion  as  to  whether  or  not  under  the  above  statranent  of  facts  any 
of  the  candidates  for  Clerk,  Treasurer  and  Comptroller  on  the  three 
named  party  tickets  are  entitled  to  a  place  on  the  ballot,  and  also  whether 
the  aldemmnic  candidates  on  the  above  named  party  tickets  under  the 
statement  of  fact  are  entitled  to  a  place  on  the  election  ballot." 

In  reply  thereto  would  say  I  understand  that  in  the  case  of  candi- 
dates for  city  offices  the  city  is  the  unit,  while  in  the  case  of  candidates 
for  wtird  offices  the  ward  is  the  unit.  In  the  case  of  the  candidates  for 
the  city  offices  in  question,  it  was  necessary  for  at  least  one  of  the  party 
candidates  to  secure  a  number  of  votes  equivalent  to  15%  of  the  votes 
cast  by  his  party  for  the  office  of  Secretary  of  State  at  the  last  No- 
vember election,  to  entitle  any  of  such  candidates  to  nomination  or  a 
place  u[)on  the  official  election  ballot.  Since  in  accordance  with  yonr 
statement  of  facts  no  one  of  the  candidates  for  city  offices  of  the  Demo- 
cratic, Progressive  and  Socialist  parties  polled  at  the  primary  in  ques- 
tion the  necessai-j'  15%  vote,  none  of  them  are  entitled  to  a  place  upon 
the  official  election  ballot,  and  cannot  be  deemed  to  be  nominated  in 
accordance  with  the  language  of  the  proviso  in  section  37  of  the  gen- 
eral primary  election  act. 

The  facts  set  forth  in  relation  to  the  aldermanic  candidates,  howe\*er, 
necessitates  a  different  conclusion.  Since  in  the  ease  of  candidates  for 
aldermen  the  ward  is  the  unit,  it  is  immaterial  what  vote  candidates  for 
city  offices  procured.  A  candidate  for  alderman  is  only  required  to 
procure  the  necewBiiry  1.t%  vote  in  his  -ward.  Accordingly,  a  candidate 
for  alderman  of  the  Democratic,  Progressive  or  Socialist  party  who 
received  not  only  (he  highest  vote  but  the  necessary  15%  of  the  votes 
cast  by  his  party  for  the  office  of  Secretary  of  State  at  the  last  No- 
vember election  must  be  deemed  to  be  nominated  and  is  en- 
titled to  have  his  name  printed  upon  the  official  election  ballot, 
"^'erv  respectfully. 

GRANT  FELTX>WS, 

Irg-o.  Attomev  General,    i 
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VILLAGE  COUNCIL.    Membei-s  of  may  be  appointed  as  membera  of 
Board  of  Review. 

March  11th,  1913. 

E,    Z.  Guild,  Village  Treasurer,   Frankfort,   Mich. : 

Dear  Sir — Keplying  to  your  inquiry  of  the  26th  ult.  in  which  you 
auk;  "Is  it  legal  for  a  Board  of  Review  of  a  Village  to  l>e  compoeed  of 
members  of  the  Common  Council  of  said  Village,"  would  say  Section  10 
of  Act  67  of  the  Public  Acts  of  IWT,  provides: 

"That  the  assessor  and  two  qualified  freeholders  and  electors 
of  the  village,  to  be  annually  appointed  by  the  Council  shall  con- 
stitute a  Board  of  Review  of  the  assessments." 

There  seems  to  be  nothing  in  the  act  which  would  prevent  the  Com- 
mon Council  of  the  village  from  appointing  their  own  members  upon 
the  Board  of  Review,  to  review  the  assessments  of  property  in  said 
village,  and  I  am  of  the  opinion  that  in  the  absence  of  such  a  restric- 
tion, the  Board  of  Review  of  a  village  composed  partly  of  members  of 
the  Common  Council  of  said  village  would  be  legal  and  valid. 
Respectfully  yours, 

GR^VNT  FELIX>WS, 
Q-lao.  Attorney  General. 


BOND.     Furnished  by  warden  of  the  state  penitentiary.    No  authority 
of  law  for  the  paymait  of  premium  on  same  by  any  official  board. 

March  11th,  1913. 

Hon.  Charles  A.  Weidenfeller,  Member,  House  of  Representatives,  Capi- 
tol, Lansing: 

Dear  Sir — In  reference  to  the  annexed  opinion  rendered  under  date  of 
February  25th,  1913,  you  have  requested  an  opinion  as  to  Tiiiether  or  not 
any  official  board  or  boards  would  have  the  right  to  audit  and  allow 
as  a  claim  the  amount  paid  by  the  warden  of  the  State  Penitentiary 
for  bond  furnished.  In  other  words,  whether  or  not  there  is  any 
method  by  which  the  said  warden  may  be  reimbursed  for  the  amount 
paid. 

I  beg  to  advise  you  that  under  existing  laws  I  know  of  no  way  in 
which  the  warden  may  be  afforded  relief  in  this  manner. 
Very  respectfully  yours, 

GRANT  FELLOWS, 

Cr-g-o.  Attorney  General, 
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PRIMARY  ELECTION  LAW.  FIFTEKN  PKR  CEXT  CI^\UfiE.  IN- 
DEPENDENT TICKET.  Where  a  political  party  does  not  cast  the 
necessary  fifteen  per  cent  vote  tliere  is  no  authority  for  providing 
for  an  Independent  ticket. 

March  11th,  1913. 

Mr.  Edmund    M.  Cook.   Attorney  at   Law,   Wonderlj  Building,  Grand 
Rapids,  Michigan: 

Dear  Sir — I  have  your  communication  of  March  fith  in  which  you 
state  that  at  the  primaries  recently  held  in  your  city  only  one  political 
party  polled  the  necessary  15%  of  its  party  vote.  You  ask  whether  it 
is  now  possible  to  place  an  independent  city  ticket  in  the  field. 

In  reply  thereto  would  say  section  41  of  the  general  primary  election 
law  provides  in  part — 


"It  shall  he  unlawful  for  any  board  of  election  commis 
to  print  on  any  official  election  hallot  prepared  for  the  use  of 
voters  at  any  November,  spring,  charter  or  other  election  the 
name  of  any  candidate,  unless  such  candidate  was  selected  under 
authority  of  this  act  and  this  prohibition  shall  operate  against 
any  candidate  selected  in  any  mass  convention  or  by  any  so- 
called  independent  voters  at  any  caucus  or  convention." 

In  view  of  the  foregoing  language  it  seems  very  clear  that  there 
«anDOt  be  an   independent  city  ticket. 

Verv  reepectfuliv, 

GRANT  FELLOWS, 
L-g-o.  Attorney  General. 

ELECTION  LAW.  PLACE  ON  BALLOT.  The  political  party  which 
cast  the  greater  nuuil>er  of  votes  at  the  last  presidential  election  is 
entitled  to  the  first  place  on  the  ballot. 

March  11th,  1913. 

Mr.  C.  S.  Palmei-ton,  Attorney  at  I^w,  Woodland,  Michigan : 

Dear  Sir — Your  communication  of  Marcli  2nd  has  just  been  received 
at  this  dei)artment.  The  delay  in  answering  the  same  is  owing  to  the 
fact  that  the  leller  went  to  my  home  rather  than  to  this  department. 
You  ask,  "Does  the  law  regulating  the  place  a  party  shall  have  on  the 
ballot  govei-n  a  village  or  towuKhip  election,  regarding  the  vote  cast 
for  Ke<Tetary  of  State  at  the  last  general  election?" 

In  reply  thereto  would  say  in  accoi"danco  with  the  provisions  of 
section  IW  of  the  pamphlet  of  general  election  laws,  revision  of  1911, 
the  Progressive  Party  would  be  entitled  to  the  first  place  upon  the 
ballot,  as  that  party  cast  the  greater  nnml>er  of  votes  at  the  last  presi- 
dential election.  I  am  inclined  to  believe  that  the  same  rule  would  be 
applicable  if  there  is  a  Progi-essive  ticket  in  the  field  in  village  and 
toniiship  elections,     Hee  sections  227  and  228  of  the  above  compilation. 

Ti'usting  the  foregoing  sufiiciently  advises  you.  I  remain, 

Resi)ectfullv  Tours.  . 

GRANT  FELIX>WS.(H)<^le 

L-g-o.  Attorney  Genemli" 


ATTORNEY  GENERAL. 


INDETERMINATE  SENTENCE.  The  Court  iiiiiKtsiiig  sentence  shall 
fix  the  minimum  term  which  whall  not  be  less  thim  six  montlis  in  any 
case  nor  exceed  one-half  the  maximum  fixed  by  statute,  unless  the 
statute  flxee  the  minimum.  The  maximum  penalty  provided  by  law 
shall  be  the  maximum  aentenee  and  must  be  stated  by  the  Judge  in 
passing  sentence. 

March  11th,  1913. 

Hon.  Otis  Fuller,  Warden.  Michit^nn  Reformatory,  Ionia,  Mich.: 

I>ear  Sir— I  have  before  me  your  communication  of  the  19th  ult, 
enclosinp  copies  of  correspondence  had  with  Jud(!;e  Knowlen,  regarding 
two  men  whom  he  desires  to  sentence  to  yonr  institution  for  the  maxi- 
mum period  of  one  year,  ujion  conviction  of  larceny  from  a  dn-elling, 
under  Sec.  11,550  of  the  Compiled  Laws  of  1897. 

The  men  in  (juestion  stand  convicted  under  Sec.  11,55(1,  C.  L.,  1897, 
providing  a  maximum  sentence  of  five  yeai-s  in  the  Stale  I'risou,  or 
by  a  tine  not  exceeding  five  hundred  dollars  and  iuipriaonment  in  the 
Countv  Jail  not  more  than  one  vear. 

Sec."  1  of  Act  No.  184  of  the 'Public  Acts  of  1905,  known  as  the  In- 
determinate Sentence  I-aw,  provides  among  other  things  as  follows: 

"The  Court  in  passing  sentence  shall  not  fix  a  definite  term 
of  imprisonment,  but  sliall  fix  a  minimum  term  of  imprisonment 
which  shall  be  not  less  than  six  months  in  any.  case.  Th4!  maxi- 
iiniin  pennltji  proridcd  hy  law  shall  be  the  mnj-iiiutni-  ariitence  in  all 
cases  except  as  herein  provided,  and  shall  be  stated  by  the  jttdffe 
iiii]Xininff  aintciii'e.  The  judge,  shall,  at  the  time  of  pronouncing 
such  sentence.  riTommcnil,  autl  state  therein  what,  in  his  judg- 
ment, would  be  a  proper  maximum  penalty,  in  the  case  at  bar, 
not  exceeding  ttie  maximum  penalty  provided  by  law." 

In  the  case  in  question,  if  Jndge  Knowden  should  decide  to  sentence 
these  men  to  the  State  Reformatory  at  Ionia  for  the  offense,  the  com- 
mission of  which  they  stand  convicted,  it  is  my  opinion  that  the  max- 
imum penalty  provided  by  law  should  be  the  maximum  penalty  of  the 
sentence,  to-wit:  five  years,  as  provided  in  Section  11,550,  C.  Jj.,  and 
the  minimum  fixed  by  the  court  to  be  not  less  than  six  months,  nor 
more  than  one-half  of  the  maximum  term  of  imprisonment  fixed  by 
said  Sec.  11.550,  and  that  he  shtmld,  at  the  time  of  pronouncing  such 
sentence,  recommend  jmd  state  therein  what,  in  his  judgment,  would 
be  a  proper  maximum  penalty,  not  exceeding,  however,  the  maximum 
Ijenalty  as  provided  in  Sec.  11,.'(50. 

Respectfullv  vours, 

GR.ANTFELLOWS, 

C-la-o,  Attorney  General. 
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NOTARTES  PUIiLIC.  MARKIICI)  WOMEN.  Marriage  of  female  does 
not  terminate  lier  commi»sioti  as  notarr  public.  However,  Iier  oflBciftl 
signature  after  marriii{<;p  ^liould  cori'espond  to  the  name  stated  in 
commission. 

March  11th,  1913. 

Herman  &  Evereet,  5i  Monroe  Ave.,  Grand  Rapids,  Mich.: 

Gentlemen — Replying  to  your  communication  of  the  20th  ult.  in  which 
you  ask  "Does  the  marriage  of  a  woman,  after  the  granting  of  her 
commission,  terminate  her  office  as  notary  public,  or  can  she  continue 
to  act  under  her  maiden  name  as  notai-j-  the  same  ae  if  still  single." 

Section  2ti2!i  of  the  Compiled  Iaws  of  1897,  provides  for  the  appoint- 
ment of  one  or  more  persons  notaries  public  in  each  county  of  the 
state  and  provides  for  the  eligibility  of  the  person  or  persons  thus 
appointed,  and  provides: 

"No  person  shall  lie  eligible  to  receive  such  an  appointment 
unless  he  or  she  shall  he,  at  the  time  of  making  application  for 
appointment,  of  the  age  of  twenty-one  years,  a  resident  of  the 
county  of  which  he  or  she  desires  to  be  appointed  notary  public, 
and  a  citizen  of  this  state." 

I  find  nothing  in  the  statute  imposing  any  legal  impediment  to  the 
appointment  of  a  mai'ried  woman  as  notary  public,  and  I  know  of  no 
reason  why  a  maiTied  woman  could  not  act  in  all  matters  pertaining 
to  the  duties  of  the  ofllce  of  notary  public,  tlie  same  as  if  she  w'ere  not 
married.  If  the  lady  in  (|uestion  has  a  regular  commission  as  notary 
publie.  issued  by  the  State  of  Michigan,  she  was  at  the  date  of  filing 
her  bond,  if  she  filed  one.  vested  with  all  the  powers,  and  burdened 
with  all  the  duties  of  a  Notary  Public  under  the  laws  of  this  State, 
and  I  know  of  no  law  that  would  abridge  those  rights  and  duties  thus 
vested  in  her  after  she  became  married. 

If  she  is  Rtill  vested  with  those  rights  and  is  burdened  with  those 
responsibilities,  she  certainly  would  have  a  right  to  practice  them  in 
her  married  state  as  well  as  when  she  wei-e  a  fem  sole, 

T   think,   however,   that   if   she   should   take   an   acknowledgment   as 
Notary   Public,   or   transiict   any    olhor   busiuess   as   such,   her   official 
signature  should  correspond  to  the  name  under  which  she  holds  her 
commission,  otherwise  it  might  i-esult  in  great  confusion. 
A'erv  respectfullv, 

GE-INT  FEi,TX)\VR, 

G-ia-o.  Attorney  General. 


DOG   TAX.     Township  lioard  has  no   authority   to   borrow  from  dog 
tax  fund  nor  transfer  any  portion  thereof  to  another  fund. 

March   11,   1913. 
A.  Van  Alstine,  Paris,  Mich.: 

Dear  Sir— Your  oommnnieation  of  the  24th  ult.  in  which  you  ask 
"Whether  a  township  board  can  logiiUy  l)ori-ow  money  from  a  fund 
having  an  excess  over  its  requirements,  and  use  the  same  to  pay  am(t^9<)«|(- 
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in  aiiotlier  fund,  it  l)eing  temporarily  Rhort,"  and  particularly  re- 
ferring to  Ihe  road  repair  fund  and  dog  tax  fund  as  the  funda  from 
whioh  you  pi'opone  to  liorrow,  has  been  received. 

Act  Xo.  28S  of  the  Tublic  Acts  of  1909.  chapter  2.  provides  for  the 
existence  of  a  road  leiiiiir  tax,  also  a  highway  impr(»venient  tax,  each 
tax  to  constitute  a  sejiarate  fund.  I  find  nothing  in  the  statutes 
restricting  the  township  board  of  any  township,  upon  resolution  of  said 
board,  from  transferring  any  part  of  either  fund  to  the  other  fund,  to 
meet  any  existing  emei^ncy  that  might  arise,  provided,  however,  a 
swfficient  amount  were  left  in  the  fund,  a  portion  of  which  were  trana- 
fen-ed.  to  pay  all  outstandint;  orders  drawn  against  said  fund  and  to 
defray  all  other  expenses  intended  to  be  met  from  such  fund. 

As  to  the  dog  tax  fund,  the  law  creating  such  fund  specifies  the 
jmrpose  for  which  it  is  to  be  used,  and  further  provides  that: 

"Any  money  remaining  in  such  fund  after  satisfactory  pay- 
ment of  all  claims  aforesaid  in  any  one  year,  over  and  above  the 
sum  of  one  hundred  dollars,  it  shall  be  apportioned  among  the 
several  school  districts  of  such  township  in  proportion  to  the 
numt>er  of  children  therein  of  school  age,  unless  the  ton'nship 
board  shall  determine  to  retain  the  amount  of  such  money  so 
remaining,  not  to  exceed  three  hundred  dollars,  in  which  case 
only,  the  amoimt  over  and  above  the  sum  so  determined  shall  be 
apportioned." 

I  think  your  township  board  should  not  borrow  from  ihe  dog  fund 
or  transfer  any  portion  thereof  to  any  other  fund,  as  in  so  doing  it  would 
necessarily   be   diverting  the  money   in   such   fund   from   the   channels 
through  which  the  law  creating  the  same  intended  it  to  go. 
KespectfuUy  yours, 

GRANT  FELLOWS, 
G-Ia-o.  Attorney  General. 


SCHOOL  I^\W.    rorXTY  XORMAI>;. 

1.  Where  Roai'd  of  Supervisors  has  failed  to  make  appropriation 
for  County  Xormal  fund,  the  County  Treasurer  cannot  ipake  any  pay- 
ments thereto  out  of  general  fund. 

March  11,  1913. 

Mr.  C.  F.  Flambling,  3It.  Pleasant,  Jlich.,  C/o  Central  State  Normal: 

Dear  Sir — I  have  your  communication  of  the  2nd  inst.  containing 
the  following  inquiry. 

"I  have  been  asked  by  parties  connected  with  one  of  the  County 
Normals,  as  to  the  interpretation  of  Section  5  of  Act  241  of  the  Public 
Acts  of  1!)(I3.   which  pi-ovides  for  the  County  Normal  Fund, 

This  act  says,  I  believe,  that  the  Normal  Board  shall  report  to  the 
Board  of  Supervisors  the  estimated  costs  of  instruction  less  the  ap- 
propriation made  by  the  State,  and  the  Board  of  Supervisors  must  make 
the  appropriation  at  the  October  Session  of  the  current  year.  This 
was  not  d(me,  and  now  they  want  to  know  whether  the  Board  of 
Supervisors  can  legally  pay  any  sum  from  the  general  fund,  now  that 
they  have  not  appropriated  and  provided  for  the  Normal  Fund."  . 
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In  reply  thereto  will  say  tbat  it  is  my  opinion  that  if  snb-division  3 
and  4  of  Sec.  5  of  Act  No.  241,  Public  Acts  of  VMS,  have  not  been  com- 
plied with,  that  is  to  Bay,  the  Board  of  HiipenisorB  have  not  made  an 
appropriation  for  the  County  Kormal  Fund,,  the  County  Treasurer 
would  not  hi  anthomed  to  make  any  payments  out  of  the  general  fund 
of  the  county  for  the  support  of  the  County  JN'ormal  school. 
Respectfully  vours, 

GR.tXT  FEMjOWS, 
P-l-o.  Attomev  fJeneral. 


DRAIN  LAW.    RELEABHS. 

1.  First  release  of  right  of  waj'  for  drain  covei-s  subsequent  im- 
provements. 

2.  If  additional  width   is  needed  for  new  improvements,  new  re- 
leases must  be  obtained. 

March  11,  1013. 

Mr.  Charles  B.  AVilmot,  Prosecuting  Attorney,  Gladwin,  Michigan: 

Dear  Sir — We  have  3'our  communication  of  the  27th  ult.  containing 
tbe  following  inquiry. 

"In  application  for  cleaning  out,  widening  and  dee)>ening  a  drain, 
but  where  the  course  of  the  original  drain  is  not  changed  in  any  way, 
does  the  county  Drain  Commissioner  have  to  obtain  a  new  release  of 
right  of  \vfty7" 

In  reply  thereto  I  call  your  attention  to  Sec.  4315,  C.  L.  1897,  which 
reads  as  follows: 

"Drain  Commissi  on  era  may  take  acknowledgments  of  releases 
of  right  of  way  and  administer  oaths  in  all  proceedings  in  any 
way  pertaining  to  drains  under  this  act,  A  simple  form  of  re- 
lease of  right  of  way  and  damages  that  shall  set  forth  by  reference 
to  the  survey  of  the  drain,  or  by  other  convenient  description,  that 
particular  land  intended  to  be  conveyed,  and  signed  and  acknowl- 
edged by  the  person  having  tJie  right  to  convey,  Khali  be  deemed 
a  sufficient  conveyance  under  the  provisions  of  this  act,  .\ll 
releases  for  rights  of  way  shall  be  deemed  to  include  sufficient 
ground  on  each  side  of  the  center  line  of  such  drain  for  the 
deposit  of  the  excavations  therefi'om." 

Also  call  your  attention  to  Sec.  4379,  C.  L.,  as  amended  by  Act  No, 
18.1  of  the  Public  Acts  of  1911,  which  contains  the  following: 

"In  case  such  dniin  is  deepened,  widened  or  straightened,  he 
shall  make  his  first  order  of  determination  ami  lake  the  steps 
thereafter  to  be  taken  as  heretofoi-e  provided  for  laying  out  and 
establishing  drains"  •  •  •  •  "in  cases  where  a  natural  water 
course  shall  need  deepening,  widening,  cleaning  out,  sfi-aigbten- 
ing  or  exiending.  it  shall  be  immaterial  whether  the  application 
shall  l)e  to  lay  out  and  establish,  clean  out,  deepen,  widen, 
straighten  or  extend,  but  where  a  right  of  way  shall  he  neces- 
sary the  County  Drain  (\)inniisfioner  shall  take  such  steps  to 
obtain  a  right  of  way  as  hereinbefore  provided." 
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AIbo  to  Sec.  43S2,  C.  L.  reading  as  follows: 

"All  the  powers  conferred  by  this  act  for  establishing  and  con- 
structing drains,  and  for  the  enforcement  of  assessments  thereof, 
shall  also  extend  to  and  include  the  deepening,  'Widening  and  ex- 
tending of  any  drains  which  heretofore  have  been  laid,  or  may 
hereafter  be  constructed.  •  •  •  •  •  provided,  That  no  proceed- 
ings affecting  the  rights  of  persons  or  property  shall  be  had  under 
this  section,  except  upon  a  like  application,  notice,  hearing  and 
award  prescribed  in  this  act  for  the  construction  of  drains  in 
the  first  instance," 

Construing  these  provisions  together  I  am  of  the  opinion: 
1st.    That  the  release  of  the  right  of  way  given  at  the  time  of  the 
construction  of  the  drain  carries  with  it  the  right  to  enter  upon  the 
land  so  released  for  the  pur|>oBe  of  making  necessarj'  improvements  in 
the  drain. 

2nd.  If  in  making  such  improvements  additional  land  is  required  on 
either  side  of  the  drain  for  the  purpose  of  excavating,  or  of  depositing 
the  excavations,  it  would  be  necessary'  to  obtain  additional  rights  of 
way  from  the  owners  of  the  land  traversed  by  the  drain.  In  this  connec- 
tion  I  would  call  your  attention   to  the  following  cases. 

Patterson  vs.  Mead.  148  Mich.  664. 
Harris  vs.   Boutwell.  lofi   Mich.  455. 

Respectfully  vours. 

GRANT  FELJjOWS. 
I'-la-o.  .Attorney  Oeneral. 


COl^TY  ROAD  SYSTEM.  The  question  of  i-escinding  the  adoption  of 
the  county  road  wystera  may  be  submitted  by  the  Board  of  Super- 
visors at  either  a  general  or  spe<'ial  election. 

March  11.  IftlS. 
E.  L.  Pitts.  County  Clerit.  Centreville.  Mich.; 

Dear  Sir — Your  inqniry  of  the  8th  relative  to  the  rescission  of  the 
vote  by  which  your  county  has  adopted  the  county  road  system  has  been 
received. 

In  repiv  thereto  I  would  call  vour  attention  to  Sees.  28  and  29  of 
Chapter  4  of  Act  Xo.  2S^  of  the  rublic  Acts  of  1909.  These  sections 
point  out  the  procedui-e  that  is  to  be  followed  in  submitting  the  ques- 
tion of  rescission  to  the  people.  You  will  note  that  the  proceedings 
subsequent  to  the  resolution  of  the  board  of  supen-isors  provided  for 
in  Sec.  28  are  to  be  held  in  accordance  with  the  regulations  governing 
the  adoption  of  the  County  Road  System  in  the  first  instance  as  out- 
lined in  the  first  three  sections  of  chapter  4.  1na»<much  as  the  question 
of  the  adoption  of  a  county  road  system  may  be  submitted  by  the 
board  of  supervisors  at  either  a  general  or  special  election,  it  follows 
that  the  question  of  rescission  may  likewise  be  submitted  at  a  special 
election  if  the  board  of  supenisors  so  determine.  That  is,  whether 
such  submission  is  made  at  a  general  or  «j)ecial  election  rests  entirely 
in  the  discretion  of  the  board.  Respectfallv  vours, 

ORAXT  FELIXliWB, 
Ca-la-o.  Attom4i<,'>P^t 
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HIGHWAY  LAW.  CONSTRUCTION.  The  inconsistwicy  betwe^i  scc- 
tioos  1  and  8  of  Chapter  3  of  the  highway  law  was  brought  about  by 
an  ameadment  to  section  1  after  the  bill  was  priDted,  consequently, 
section  1  is  coutrolling  and  a  good  roads  district  is  to  be  dissolved 
in  accordance  therewith. 

March  11,  1913. 

Mr.  D.  Stuart  McClure,  Attorney  at  Law-,  Marlette,  Michigan : 

Dear  Sir — Your  letter  of  the  6th  inst.  calling  my  attention  to  the 
apparent  conflict  between  sections  1  and  8  of  chapter  3  of  the  highway 
law  relative  to  the  dissolution  of  good  roads  districts  has  been  received, 

I  think  your  position  that  the  provisions  of  these  two  sections  are 
in  conflict  is  well  taken.  I  And  ujion  examination  of  the  record  of  the 
bill  during  its  passage  through  the  legislature  that  the  inconsistency 
between  the  sections  referred  to  was  brought  about  by  an  amendmmt 
after  the  bill  was  printed.  It  appears  that  after  tlie  bill  had  passed 
the  Senate,  section  1  of  chapter  3  was  amended  by  the  hout^e.  the 
amendmeDt  including  all  of  the  section  after  the  seventh  line  thereof. 
This  amendment  was  subsequently  concurred  in  by  the  Senate  as  shown 
by  the  Journal  of  that  body  on  page  1328.  This  being  the  explanation 
of  the  couHicting  provisions  of  sections  1  and  8  of  the  chapter,  I  am  of 
the  opinion  that  under  the  rules  of  statutory  construction  recognized 
in  this  State,  section  1  must  be  held  to  be  controlling  and  that  in  con- 
sequence a  good  roads  district  is  to  be  dissolved  in  accordance  with 
the  provisions  of  that  section  rather  than  of  section  8. 

Respectfully   vours. 

GRANT  FELLOWS. 

Ca-g-o.  Attorney  General. 

PEES  OF  (.'OUNTY  TREASUKEE.  The  amoimt  of  the  fee  for  the 
making  of  a  certificate  of  payment  of  faxes  is  controlled  by  Act  173, 
P.  A.  1903. 

March  11.  1913. 

Mr.  Gustavus  May.  Fart,  Michigan: 

Dear  Sir — Your  letter  of  March  5th  relative  to  the  fees  to  be  charged 
by  a  county  treasurer  for  the  making  of  his  certificate  of  the  payment 
of  taxes  in  pursuance  of  the  provisions  of  section  135  of  Act  2(>6  of  the 
Public  Acts  of  1893.  as  amended,  has  been  received. 

In  reply  to  your  question  I  wouJd  say  that  the  matter  is  governed  by 
section  2548  of  the  Compiled  I^ws  of  1897.  as  amended  by  .\ct  No. 
173  of  the  Public  Acts  of  1903.  The  latter  act  in  specifying  the 
various  fees  to  which  the  county  treasurer  shall  be  entitled  reads 
in  part  as  follows: 

'•For  each  certitlcafe  fifteen  cents.  ])rovided  that  for  state- 
ments in  rrapect  to  the  payment  of  taxes  required  by  section  135 
of  Act  206  of  the  Public  Acts  of  1893.  the  county  treasurer  shall 
i^ceive  Ave  cents  for  each  description  of  land  contained  therein. 
Provided,  further,  that  in  no  case  shall  any  abstract,  list,  copy 
of  statement  made  and  required  by  this  act  lie  fnmisheji  for 


less  sum  than  fifteen  cents." 
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Under  this  provision  of  the  statute,  it  appears  that  the  minimum  fee 
to  which  you  ore  entitled  would  be  fifteen  cents  in  all  cases,  and  if  the  ■ 
deed  contained  more  than  three  descriptions  you  would  be  entitled  to 
an  extra  five  cents  for  each  description'  above  that  number,  that  is, 
the  fee  is  the  same  for  a  certificate  to  a  deed  bearing  three  descriptions 
as  it  is  to  one  containing  but  a  single  description.  In  the  instance  to 
which  you  refer  in  your  letter  in  which  there  were  the  three  descriptions, 
yon  would  be  entitled  to  a  fee  of  fifteen  cents. 

Respectfully  yours, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


DIVISION  OF  CAUCUS.  Where  certain  members  of  a  caucus  with- 
draw and  nominate  a  second  ticket,  such  ticket  is  not  entitled  to  be 
printed  upon  the  ballot. 

March  11,  1913. 
C.  K.  Hoffman,  Esq.,  Mesick,  Mich.,   R.F.D.  No.  1: 

Dear  Sir — Under  date  of  the  5tb  inst.  yon  have  asked  for  an  opinion 
from  this  department  relative  to  a  caucus,  regularly  called,  dividing 
and  placing  two  tickets  in  the  field.  You  wish  to  know  if  this  can 
be  done  legally. 

In  reply  to  your  inquiry  I  assume  that  the  real  question  is  whether 
or  not  the  two  tickets  so  nominated  can  both  be  printed  on  the  ballot. 
It  is  my  opinion  that  such  cannot  legally  be  done.  Sec.  11465  of  the 
Compiled  l/Ews  of  1897,  points  out  the  requirements  to  which  caucuses 
must  conform  in  order  that  the  candidates  of  such  shall  be  entitled 
to  a  place  upon  the  printed  ballot.  In  the  instance  to  which  you  refer 
the  minority  must  be  deemed  to  have  withdrawn  from  the  caucus  of 
either  party,  to  have  held  a  caucus  of  their  own  without  any  preliminary 
formalities  whatever,  and  to  have  nominated  a  ticket  which  consequently 
can  be  considered  only  as  a  ticket  of  the  individuals  present  at  the 
minority  meeting.  It  would  not  be  competent  (or  the  majority  at  the 
regularly  called  caucus  to  give  the  dissenting  minority  right  or  power 
to  disr^^rd  the  requirements  of  the  statute. 

I  am  therefore  of  the  opinion  that  only  the  ticket  nominated  by  the 
majority  at  such  caucus  is  entitled  to  a  place  upon  the  ballot. 
Bespectfully  yours, 

GRANT  FELLOWS. 
Ca-la-o,  Attorney  General. 


STATUTE  OF  LIMITATIONS.  The  length  of  time  that  real  estate 
must  remain  in  peaceful  possession  in  order  to  render  the  title  in- 
contestable is  governed  by  section  9714,  Compiled  Tjaws  of  1S97. 

March  11,  1913. 
B.  T.  Hubbard,  Esq..  Westuiistev,  Texas: 

Dear  Sir — In  reply  to  your  recent  inquiry  as  to  the  length  of  time 
that  real  estate  must  remain  in  peaceoble  possession  in  order  to  make 
the  title  thereto  incontestibie,  I  would  say  that  our  statute  limiting  ac- 
tions relating  to  real  property.  Sec.  9714  of  the  C  U  of  1897.  of  the 
State  of  Michigan,  reads  as  follows: 
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"That  after  the  Slst  day  of  December  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  siity-three,  no  person  shall  bring 
or  maintain  any  action  for  the  recovery  of  any  lands  or  the  pos- 
session thereof,  or  make  any  entry  thereupon  unless  such  action 
is  commenced  or  entry  made  within  the  time  herein  limited  there- 
for, after  the  right  to  make  snch  entry  or  to  bring  such  action 
shall  have  first  accrued  to  the  plaintiff,  or  to  some  person  through 
whom  he  claims,  to-wit: 

1st.  Within  five  years  where  the  defendant  claims  title  to 
the  land  in  question  by  or  through  some  deed  made  upon  a  sale 
thereof  by  an  executor,  administrator  or  guardian,  or  by  a  sheriff 
or  other  proper  ministerial  oEQcer  under  the  order,  judgment,  de- 
cree or  process  of  a  court  or  l^al  tribunal  of  competent  juris- 
diction within  this  state,  or  by  a  sheriff  upon  a  mortgage  fore- 
closure sale; 

2nd.  Within  ten  years  where  the  defendant  claims  title  under 
a  deed  made  by  some  oflBcer  of  this  state,  or  of  the  United  States, 
authorized  to  make  deeds  upon  the  sale  of  lands  for  taxes  as- 
sessed and   levied  within  this  state; 

3rd,  Within  fifteen  years  in  all  other  cases," 

It  follows  the  language  of  the  statute  quoted  that  such  property  must 
be  held  for  a  period  of  five,  ten  or  fifteen  years,  dependent  upon  the 
sources  from  which  the  defendants  in  the  case  claim  title. 

Trusting  that  the  statute  gives  you  the  information  desired,  I  am. 
Yerv  respectfully, 

GEAXT  FEIJX>WS, 
Ga-Ia-o.  Attorney  General. 


MORTGAGE  TAX  LAW.     Bonds  secured  by  mortgage  upon  which  the 
specific  tax  has  been  paid  are  exempt  from  taxation. 

March  11.  1913. 
Cooke,  Holtz  &  Co..  39  South  T^satle  Street.  Chicago.  Illinois: 

Gentlanen — Your  letter  of  March  8th  submitting  the  following  in- 
quiry to  this  department  has  been  received: 

"We  would  nice  to  ascertain  whether  there  has  been  any  official  ruling 
in  your  State  as  to  whether  the  firet  mortgage  bonds  of  a  water  works 
company  operating  in  a  city  in  Michigan,  which  company  owns  con- 
siderable real  estate  upon  which  these  bonds  will  be  a  first  mortga^,  as 
well  as  ui)ou  alt  other  property  of  the  company,  can  be  made  exempt 
from  taxation  under  the  new  law  which  permits  the  esemption  of  mort- 
gages upon  the  pttvment  of  a  registration  fee  of  fifty  cents  upon  each 
»1 00.00." 

In  reply  to  your  inquiry  I  would  say  that  section  5  of  Act  91  of 
the  Public  Acts'  of  1911,  which  is  the  act  to  which  you  refer,  covers  the 
proposition  which  you  have  submitted.  It  is  evidently  the  intent  of  the 
section  cited  that  "the  bonds  are  to  be  exempt  from  further  taxation 
upon  the  payment  of  the  specific  tax  upon  the  mortgage  i»rovided  for 
in  the  act. 

Yerv  respectfullv, 

GRANT  FKLLC>WS.(H)<^le 

Ca-g-o.  Attorney  General.*" 
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HOLDING  OF  CAUCUSES.  Five  days'  notice  of  the  tiolding  of  a 
caucus  must  be  given  and  the  names  of  the  candidates  of  any  political 
organization  must  be  presented  to  the  Board  of  Election  Conunia- 
eioners  not  less  than  five  days  prior  to  the  election. 

March  11,  1913. 
Mr.  A.  L.  McCloy,  Esq.,  Reese,  Michigan: 

Dear  Sir — Tour  letter  of  the  5th  Inst,  requesting  an  opinion  from 
this  department  upon  the  matters  therein  submitted,  has  been  received. 
Your  statement  and  inquiry  are  as  follows: 

"The  Village  of  Reese  held  a  caucus  and  nominated  officers  for  vil- 
lage election.  A  few  men  did  not  like  the  result  so  they  poBted  noticed 
on  the  4th  and  held  caucus  on  the  5th  and  nominated  officers  on  their 
side.  How  long  has  caucus  notice  have  to  be  posted  before  caucus  and 
how  long  betwe^i  caucus  and  election?  Election  being  the  10th  of 
March  they  had  one  day  between  notice  and  caucus  and  five  days  count- 
iog  Sunday.  Have  these  men  the  right  to  place  their  candidates'  naraen 
on  ballot?" 

In  reply  thereto  I  would  call  your  attention  to  the  provisions  of  sec- 
tion 11465  of  the  Compiled  Laws  of  1897,  which  require  that  five  days' 
notice  of  the  caucus  shall  be  given  either  by  publication  in  a  daily  news- 
paper, or  by  posting  notices  in  at  least  three  public  places  in  the  pre- 
cinct. In  the  case  to  which  you  refer,  it  appears  that  the  proper  notice 
of  the  caucus  w^s  not  given.  Relative  to  the  length  of  time  that  qiust 
elapse  between  the  caucus  and  the  election,  I  would  call  your  attention 
to  section  3660  of  the  Compiled  Laws  of  1807,  which  reads  as  follows: 

'*In  municipalities  governed  by  this  law.  the  names  of  candi- 
dates shall  be  given  by  the  committees  of  the  various  political 
organizations  to  the  Board  of  Election  Commissioners  of  such 
municipality  not  less  than  five  days  before  each  election,  and  the 
proof  copy  of  the  ballot  shall  be  o[)en  to  the  inspection  of  the 
chairman  of  each  committee  at  the  office  of  the  township  clerk  and 
city  or  village  clerk  or  recorder  not  less  than  two  clear  secular 
days  before  such  election." 

Under  this  section  it  follows  that  the  proof  copy  of  the  ballot  must 
be  ready  and  subject  to  the  inspection  provided  for  in  the  statute  at  least 
two  days,  Sunday  and  holidays  excepted,  before  election  day,  and  that 
the  Board  of  Election  Commisxioners  of  the  village  are  not  bound  to 
accept  and  print  ui>on  the  ballot  the  uames  of  any  candidates  presented 
by  any  political  organization  less  than  five  days  previous  to  the  election. 

You  nlso  wish  to  know  if  a  postmaster  or  mail  carrier  may  hold  an 
elective  office. 

In  reply  to  this  question  I  would  say  that  he  may  do  so  unless  pro- 
hibited by  some  statutory  or  constitutional  provision  relating  to  such 
other  office,  or  unless  the  duties  of  such  other  office  are  of  such  a  char- 
acter as  to  render  it  incompatible  with  that  of  postmaster  or  mail 
carrier. 

Respecffullv   vours. 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 
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KOAD  COMMISSIONER.  FIIAISG  OF  VACAKCY.  The  vacancy  in 
the  uflice  of  road  commiBsioner  iB  to  be  filled  temporarily  by  the 
Board  of  Supervisors.  Such  appointee  holds  until  the  flret  of  May 
following  in  the  year  in  which  the  regular  session  of  the  legislature 
is  held.  At  the  general  April  election  preceding  such  first  day  of 
May  a  commissioner  is  to  be  elected  for  the  balance  of  the  term. 

March  11,  1913. 
Haeon  &  O'Connor,  Attorneys  at   I-aiv,  L'Anse,   Mich.: 

Gentlemen — ^Yonr  inquiry  of  the  6th  inat.  relative  to  the  filling  of  a 
vacancy  in  the  board  of  county  road  commissioners  caused  by  the  removal 
of  an  incumbent  who  had  two  years  yet  to  serve,  has  been  received. 

It  appears  that  such  removal  was  made  too  late  to  permit  the  uomi- 
nation  of  candidates  to  fill  the  office  thus  made  vacant  at  the  goieral 
electioD.  Sec.  8  of  Chapter  4  of  the  County  Road  Law  as  amended  by 
Act  No,  148  of  the  Public  Acts  of  lilll,  controls  the  manner  of  filling 
vacancies.     That  section,  as  amended,  reads  in  part  as  follows: 

"In  case  a  vacancy  shall  occur  in  the  office  of  county  road  com- 
missioner, the  board  of  supervisors  may  appoint  a  commissioner 
to  flU  such  vacancy,  who  shall  hold  office  until  the  first  day  of 
May  following  in  the  year  in  which  a  regular  session  of  the 
[legislature  is  held.  At  the  general  election  to  be  held  on  the 
first  Monday  in  April  preceding  such  first  day  of  May,  a  comr 
missioner  shall  he  elected  for  the  unexpired  term  of  such  vacancy." 

The  statute  does  not  seem  to  expressly  make  provision  for  such  a 
case  as  has  arisen  in  jour  county  in  which  the  vacancy  occuiTed  before 
the  election  but  too  late  to  permit  the  nomination  of  candidates  at  the 
primary. 

I  am  of  the  opinion  that  under  the  circumstances  in  this  case  and 
inasmuch  as  the  general  priniar;v  law  requires  the  nomination  of  can- 
didates for  this  office  to  be  held  under  the  primary  Kistem,  that  the 
vacancy  cannot  be  filled  at  the  April  election.  It  seems  to  me  that  the 
board  of  supeiTisoi-s  ai-e,  under  the  stjitute,  authorized  to  appoint  some 
penmn  to  fill  the  vacancy  wlio  will  hold  office  until  the  first  day  of 
May,  1915,  that  being  the  next  year  in  which  a  r^jular  session  of  the 
Legislature  will  be  held  in  view  of  the  fact  that  the  statute  requires 
the  vacancy  to  be  filled  at  a  general  April  election  it  occurs  to  me  that 
a  special  primary-  and  election  cannot  legally  be  lield,  that  is,  the 
statute  having  specifically  pointed  out  the  particular  election  at  which 
Buch  vacancy  is  to  be  filled,  it  would  not  be  competent  for  the  board 
of  supervisors  to  call  a  special  primary  and  election  for  that  purpose. 
Respectfully  yours, 

gbant'peijjows, 

Ca-la-o.  Attorney  General. 
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BI'KIAL  OP  IDEXTIFIKD  sriCIDE. 

Under  given  fii<-tR.  case  in  not  a   State  ease  but  one  fiu"  county, 

March  11.  liH:l. 
Mr.  Thomas  J.  (ireeii.  Pni««'Hting  Attorney.  Sault  Kte  Marie.  Mich,: 

Hear  Sir — I  have  your  communication  of  the  2(itli  ult.  containing  the 
following  inquiri': 

•'A  woodtiman  recently  committed  suicide  in  this  county  aliout  thirty 
miles  fi-om  liere.  The  Hheriff  was  called  to  tlie  place,  going  alone  as 
both  of  the  coroners  wei-e  absent  from  the  county.  He  found  on  the 
man's  jierson  and  among  his  effects  |fift.Hl.  On  his  return  to  the  city, 
he  delivered  the  money  to  ()ne  of  the  coroners  who  then  arranged  to 
hflve  a  local  undertaker  bring  the  body  to  the  city  and  after  keeping  it 
alwut  a  week,  it  was  buried.  From  an  examination  of  the  ctmtents  of 
the  suicide's  trunk,  his  name  was  learned  and  the  fact  that  he  had  re- 
cently come  to  this  country'  from  tJermany.  The  coroner  at  the  time 
he  made  arrangements  for  the  burial  asked  the  undertaker  if  he  could 
bury  the  deceased  for  the  amount  which  had  been  found  in  his  clothing 
and  the  undertaker,  although  he  says  the  actual  charges  would  have  run 
a  little  over  the  amount  of  Jfifl.lO,  agreed  to  take  that  in  settlemMit  and 
the  money  was  paid  over  to  hini  by  the  coroner.  The  matter  has  now 
been  called  to  my  attenti<m  by  the  sheriff.  The  undertaker  takes  the 
IKisition  that  the  deceased  was  not  an  unknown  within  the  meaning  of 
Ke<-tion  llf'SS  of  the  Compiled  laws  of  1887  and  that  the  provision  of 
that  section  and  also  of  section  llS.'t6  does  not  apply  and  that  the  case 
should  not  be  made  a  Rtate  case  but  that  the  money  on  the  deceased 
should  be  used  to  defer  the  expenses  of  bis  burial.  Kindly  advise  if 
Ui'w  should  he  treated  as  a  tittate  case  and  the  money  foand  on  the 
deceased  delivered  to  the  County  Clerk." 

In  reply  thereto  would  say  it  is  my  opinion  from  the  facts  submitted 
that  this  would  not  constitute  a  state  case,  within  the  meaning  of  Sec- 
tion 11835  of  the  Compiled  I^ws  of  18!>7.  It  is  my  impression  that 
the  projwr  course  for  the  ofKcials  to  pursue  in  this  matter  is  to  treat 
the  case  as  though  the  deceased  were  a  resident  of  the  county. 

This  would  necessitate  the  appointing  of  an  administrator  for  his 
estate  and  the  payment  of  the  expenses  of  his  burial  from  the  money 
found  in  his  possession.  The  expense  of  holding  au  inquest,  if  any, 
would  he  borne  by  your  county. 

Yonr  attention  is  called  to  the  case  of  People  vs.  Hoffman,  142  Mich. 
531. 

Respectfullv   vours, 

GRANT  FELIjOWS. 

P-la-o.  .Attorney  General. 
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CRIMINAL  LAW.     DESERTION  AND  ABANDONMENT.     EXTRA 

DITION,  Constructive  presence  is  not  sufficient  to  render  one  a  fngi- 
tive  from  jnstice  within  tbe  meaning  of  the  Federal  statute  authorizing 
extradition. 

March  12,  1913. 

Mr.  Louis  H.  Osterhoune.  Prosecuting  Attorney,  Grand  Haven,  Michigan: 

Dear  Sir — I  am  in  receipt  of  jour  letter  of  the  7th  inst.  in  which  yon 
request  an  opinion  from  me  as  to  the  merits  of  a  desertion  and  abandon- 
ment case  in  your  county.  As  I  understand  the  facts  and  circumstances 
upon  which  thin  case  has  arisen,  they  are  in  substance  as  follows:  Tbe 
party  against  whom  tlie  complaint  has  been  made  separated  from  his 
wife  in  1907,  and  after  an  attempt  to  secure  a  divorce  from  her,  entered 
into  an  agreement  witli  her,  by  the  terms  of  which  he  was  to  pay  her 
a  stipulated  amount  monthly,  for  the  support  of  herself  and  infant 
children;  that  the  husband  then  left  this  State  and  went  to  Montana 
where  he  now  resides ;  that  he  kept  up  the  payments  as  per  the  agreement 
until  approximately  a  year  ago;  and  that  a  divorce  proceeding  in- 
stituted last  April  is  now  pending  between  the  parties  in  the  Montana 
court.  You  wish  to  know  if  you  should  apply  to  the  Governor  of  this 
State,  asking  him  to  make  requisition  upon  the  Governor  of  Montana  for 
the  return  of  the  husband  to  answer  to  the  chai^  of  desertion  and 
abandonment. 

Thin  is  a  case  arising  under  .\ct  144  of  the  I'ublic  Acts  of  19(17.  which 
provides  in  part  as  follows: 

"Any  per»m  who  deserts  and  abandons  his  wife  or  deserts 
and  abandons  his  minor  children  under  fifteen  yeai-s  of  age  and 
without  providing  necessary  and  pn»i)er  shelter,  food,  care  and 
chtthing  for  them,  shall  upon  conviction  l)e  deemed  guilty  of  a 
felony." 

It  will  be  noted  from  a  reading  of  the  act  that  several  elements  enter 
into  the  offense.  There  must  l»e  a  "desertion"  and  "abandonment." 
and  also  the  neglect  to  provide  the  wife  and  children  with  nei'essary 
and  proper  shelter,  food,  etc.  The  Supreme  Court  of  this  Ktate  in  the 
cases  of  People  v.  Stickel.  156  Mich.  577;  and  Pe<)ple  v.  .\lbright,  Ifil 
Mich.  400,  have  defined  these  various  elements.  Pui-snant  to  those 
decisions.  I  am  inclined  to  doubt  if  the  offense  was  complete  at  the 
time  you  suggest,  that  is,  on  the  Ist  of  No\ember.  1907.  Tlie  fact  that 
the  husband  made  tbe  specific  agreement  refen-ed  to  and  that  for  a 
period  of  approximately  five  .^ears  he  continued  to  send  money  for  the 
support  of  the  wife  and  children  negatives  the  idea  that  he  intended 
to  "abandon"  and  "desert"  his  family  at  that  time.  The  violation  of 
Act  144  took  ])]ace.  it  seems  to  me.  at  tbe  time  when  the  husband  and 
father  neglected  and  refused  to  longer  MU)i]mrt  the  wife  and  children, 
which  neglect  and  refusal  according  to  your  statement  wcun-ed  approxi- 
mately one  year  ago.  It  is  true  of  course  that  Parkhurst  was  not  at 
that  time  a  resident  of  this  State.  However,  our  Supreme  Court  in  a 
recent  case  decided  under  this  stntute  has  laid  down  the  nile  that  the 
crime  is  committed  whei-e  the  wife  iuid  children  reside  and  that  the. 
husband's  presence  at  that  place  is  not  nwessary  to  complete  thetitfBt^Jc 
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Assuming  tben  that  the  crime  was  actually  committed  at  the  time 
when  Parkhurst  ceased  to  provide  for  his  family,  the  question  is  pre- 
eented,  can  he  be  extradited  from  the  iState  of  Montana  and  brought 
back  here  for  trial.  Constructively  he  was  preeent  in  the  State  at  the 
time  of  the  commission  of  the  crime  so  that  the  real  question  in  issue 
is  whether  or  not  "constructive"  presence  is  sufficient  to  render  him  a 
"fugitive  from  justice"  wdthin  the  meaning  of  section  5278  of  the  Com- 
piled Statutes  of  the  United  States,  under  the  provisions  of  which 
extradition  proceedings  are  maintained.  The  Supreme  Court  of  the 
United  States  in  the  case  of  Hyatt  v.  Corkran,  188  U.  S.  691  says : 

"The  exercise  of  jurisdiction  by  a  State  to  make  an  act  committed 
outside  its  border  a  crime  against  the  State  is  one  thing,  but  to  assert 
that  the  party  conmiitting  such  act  comes  under  the  federal  statute  and 
is  to  be  delivered  up  as  a  fugitive  froui  the  justice  of  that  State  is  quite 
a  different  proposition." 

This  is  a  leading  case  upon  the  subject  in  the  federal  courts  and 
holds  that  one  who  is  only  constnictivety  present  even  though  he  had 
committed  a  crime  against  a  state  under  the  laws  of  that  state,  could 
not  be  considered  a  fugitive  from  justice,  and  therefore,  that  he  could  not 
be  extradited  from  the  state  in  which  he  was  found  to  the  state  against 
which  the  crime  had  been  committed.  See  also  as  upholding  the  general 
rule  the  following  cases: 

McNickols  V.  Pease,  207  U.  8.  100. 
Jones  V.  Leonard,  50  Iowa  106. 
Hyatt  V.  Corkran,  172  N.  Y.  176. 
Hartman  v.  Aveline,  63  Ind.  344. 

Opinion  of  Governor  Hilt  in  the  matter  of  Mitchell  4  K.  Y.  C.  R. 
596. 

My  attention  has  not  been  called  to  any  decision  that  lays  down  a 
contrary  holding  to  the  one  maintained  by  the  cases  cited.  J  am  con- 
f:trained  to  take  the  position,  therefore,  that  Parkhurst  is  not  a  fugitive 
from  justice  within  the  meaning  of  section  5278  of  the  Federal  Statutes, 
and  that  he  cannot  be  extradited  from  the  State  of  Montana.  This  de- 
partment has  previously  passed  upon  a  case  involving  the  same  rule 
and  has  adhered  to  the  rule  su^ested.  (See  report  of  Attorney  General 
for  1965,  page  78.) 

1  am  enclosing  herewith  blank  forms  used  in  making  application  to 
the  Governor  for  requisition  upon  the  Governor  of  another  state  for 
the  arrest  and  surrender  of  a  fugitive  from  justice.  I  think  that  these 
blanks  indicate  the  data  that  is  to  be  placed  before  the  Governor  in 
ninkiug  such  application.  They  may  perhaps  be  of  8er^'ice  to  you  in 
some  futnre  case  that  may  arise  in  your  county.  I  am  also  returning  the 
copy  of  the  Answer  to  the  Bill  of  ('oinplaint  in  the  divorce  case. 
Respectfully  yours, 

GRANT  FEIjI/>\VS. 

Ca-g-o.  At(<imey  <>eneral. 


.yGoogle 
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LEGAL  HOLIDAYS.     The  12TU  of  Febi-uai-y  is  a  holiday  only  for  the 
specific  pui-poue  indicated  by  Act  ^6  1'.  A,  1909. 

March  12,  1913. 
Mr.  Irving  J.  Weber,  Newberrj',  Michigan: 

Dear  Sir — Your  letter  of  the  7th  Inst,  requesting  an  opinion  from 
this  department  as  to  whether  or  not  Lincoln's  birthday  is  a  l^al  holi- 
day in  this  State  for  the  purpose  suggested  in  your  statement,  has  been 
received,  Y'ou  "wish  to  know  whether  or  not  an  employe  of  the  State 
working  by  the  month  can  be  legally  docked  a  day  pro\'idiug  sucJi  em- 
ploye does  not  work  on  that  day,  it  being  a  part  of  the  contract  of  em- 
ployment that  the  employe  shall  not  work  on  Sundays  or  legal  holi- 
days. 

In  reply  to  your  inquiry,  I  would  say  that  Lancoln's  birthday  is  made 
a  holiday,  by  act  No.  246  of  the  Public  Acts  of  1909,  only  for  the 
specific  purposes  indicated  by  the  act.  Those  purposes  are,  the  presen- 
tation for  payment,  and  the  protesting  of  negotiable  paper,  and  the 
holding  of  courts.  Inasmuch,  therefore,  as  such  day  is  not  a  holiday 
for  any  other  purpose,  it  follows  that  it  is  to  be  regarded  precisely 
as  would  any  other  day  of  the  month  upon  which  under  the  contract 
of  employment  the  employe  is  required  to  work. 

Respectfully  yours, 

GRANT  FELLOWS, 

Ga-g-o.  Attorney  General. 


ADOPTION   OF   MINOR   CHILD.     Pi-obate  Court   has  no  authority 
to  vacate  or  annul  order  of  adoption  r^r«larly  made. 

March  12,  1913. 
Frank  L.  Doty,  Prosecuting  Attorney,  I'ontiac.  Mich.: 

Dear  Sir — I  have  before  me  ,vour  communication  of  the  19th  ult..  also 
that  of  Mr.  Gillespie  of  the  fith  inst.  asking  for  an  opinion  as  to 
whether  or  not  a  Probate  Court  has  authority  to  annul  an  order  of 
adoption  of  a  minor  child. 

Sec.  8T80,  C.  L.  of  1897,  being  sec.  5  of  the  Act  providing  for  the 
adoption  of  minors,  and  for  changing  of  name  of  said  minoi-s  when  a 
change  of  name  is  desired,  and  for  making  them  heirs  at  law  of  the 
person  or  persons  adopting  them,  provides  as  follows: 

"And  if  he  {the  judge  of  pi-obate)  shall  be  satisfied  as  to  the 
good  moral  character,  and  ability  to  support  and  educate  such 
child,  and  of  the  suitableness  of  the  home  of  the  person  or  per- 
sons adopting  said  child,  he  shall  make  an  order  to  be  entered  on 
the  journal  of  the  Probate  Ccmrt  that  such  person  or  persons 
do  stand  in  the  place  of  a  parent  or  parents  of  such  child,"  and 
after  providing  for  the  change  of  name,  continues,  "and  the 
person  or  persons  so  adopting  such  child  ghall  thereupon  stand 
in  the  place  of  a  parent  or  paivnts  to  such  child  in  law,  and  he 
liahle  to  all  the  duties  and  entitled  to  all  the  rights  of  dice^f)*^|c 
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thereto,  and  snch  child  shall  tbereiipou  become  and  be  au  heir  at 
law  of  such  pereon  or  peraoiis,  the  same  us  if  be  or  she  were  in 
fact  the  child  of  said  persoa  or  pensons." 

In  my  opinion  the  Probate  Court  would  have  ao  legal  auHiority  to 
vacate  or  annul  an,v  order  of  adoption  of  a  minor  child  made  iu  pur- 
suance of  Sec.  8780,  C,  L.  1897,  but  if  the  natural  parents  of  said 
child  desire  to  re-adopt  the  child  and  its  foster  parents  are  willing  that 
this  should  be  done,  and  the  court  should  find  that  the  natural  parents 
are  proper  people  to  have  the  care,  custody  and  education  of  said  child, 
and  that  they  were  in  a  position  to  and  would  give  the  child  a  suitable 
home,  he  would  have  authority  to  enter  an  onier  of  adoption  to  the 
natural  parents  upon  proper  application  being  made  and  proceedings 
taken  according  to  law. 

Very  respectfully, 

GRANT  FELLOWS, 

G-la-o.  Attomev  General. 


TAXES  PAID  UNDER  PROTEST.    Should  be  accounted  for  and  paid 
over  in  the  usual  way  in  settl^uent  with  county  treasurer, 

March  12.  1913. 
Milo  O.  Bennett,  Prosecuting  Attorney,  Kalamazoo,  Mich.: 

In  Re  Kalamazoo  Paper  Co.,  et  al,,  vs.  Kalamazoo  Township. 

Dear  Sir — I  have  before  me  your  communication  of  the  6th  inst. 
relative  to  the  taxes  paid  under  protest  by  plaintiffs  in  the  above  en- 
titled cause,  and  you  ask : 

"Would  it  he  proper  for  the  Township  Treasurer  to  retain  the  money 
and  allom'  the  County  Treasurer  to  balance  his  books  by  means  of  a 
verified  statement  of  the  Township  Treasiirer  as  to  the  state  of  affairs 
regarding  the  amount  retained,  and  which  would  othem-ise  not  be  ac- 
counted for  by  the  Township  Treasurer,  otherwise  than  by  this  affidavit." 

Permit  me  to  call  your  attention  to  Act  No.  193  of  the  Public  Acts 
of  1901,  amending  section  No.  3877  C.  L.  of  1897.  which  reads  as  follows: 

"Within  one  week  after  the  time  specified  in  his  warrant,  the 
Township  Treasurer  or  other  collecting  officer,  shall  pay  to  the 
County  Treasurer  all  state  and  county  taxes  collected,  and  within 
the  same  time  shall  make  bis  statement  of  unpaid  taxes  upon 
real  and  personal  properly  as  required  in  the  following  section. 

Sections  3878  and  3879.  O.  L.  1897,  provide  for  the  receipting  of  the 
amount  so  paid  over,  and  for  the  crediting  of  the  same  on  the  books 
of  the  County  Treasurer,  and  provide  for  the  endorsement  of  such 
settlement  on  the  bond  of  the  Township  Treasurer,  which  endorsement 
shall  operate  as  a  discharge  of  said  Treasurer  and  his  sureties  from 
obligation  thereon  in  case  the  return  of  the  Township  Treasurer  is 
found  to  be  correct. 

In  the  case  of  Oceana  County  vs.  Supervisors  of  the  Township  of 
Hart.  48  Mich.,  319,  the  court  held  that  a  Township  Treasurer  Is  bound 
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to  account,  either  in  money  or  in  the  retnni  of  unpaid  taxeB  for  the  fall 
nmouDt  of  taxes  levied  and  put  in  his  hands  for  collection. 

I  believe  the  proper  course  for  your  Township  Treasurer  to  pursue  in 
this  matter  would  be  to  make  his  setttement  with  the  County  Treasurer 
in  the  usual  way,  and  if,  upon  a  final  detenuinatiou  of  the  rase  by  the 
courts,  the  taxes  as  levied  are  adjudged  illegal,  the  matter  can  then  be 
adjusted  satisfactorily,  in  the  usual  way. 

Verv  respectfullv, 

GRANT  FELLOWS, 

G-la-o.  Attorney  Oeneral. 


SUPERINTENDENT  OF  POOR.  Relative  to  compensation  for  per- 
sons for  monev  expended  in  oaring  for  persons  who  are  residents  of 
■CHiio. 

March  12.  IftlS. 

Olen  C.  Gillespie,  Assistant  Prosecuting  Attorney,  Pontiac,  Michigan: 

T»ear  Sir — Replying  to  yours  of  the  24th  ult.  in  which  you  ask  whether 
or  not  the  superintendents  of  the  poor  of  your  County  have  any  remedy 
against  certain  counties  in  the  8tate  of  Ohio,  for  money  extended  in 
caring  for  poor  persons  who  are  residents  of  Ohio  and  who  have  re- 
cently come  to  your  Count.i'. 

The  statute  (Sec.  24  of  Chapter  2, 1'.  S.  Compiled  Statutes.  Sup.  1011 1. 
confers  original  jurisdiction  upon  the  United  States  District  Court  in 
matters  growing  out  of  a  controversy  betn-een  citizens  of  different  states, 
where  the  amount  involved  exceeds  the  sum  of  $3,000,00.  exclusive  of 
interest  and  cost. 

I  am  inclined  to  the  belief  that  the  Board  of  Superintendents  of  the 
Poor  of  the  County  if  the  claim  was  for  a  sufficient  amount  could  pro- 
ceed in  the  Federal  courts  under  this  statute.  Undoubtedly  the  amount 
of  youp  claim  is  limited,  and  I  should  be  inclined  to  the  belief  that  it 
would  be  necessary  for  you  to  take  proceedings  in  the  courts  of  the 
State  of  Ohio  which  would  hardly  be  as  satisfactory  a  forum  as  you 
might  desire.  I  am  assuming  that  your  claims  are  sinall  and  below  the 
limit  provided  in  the  Federal  statute.  There  does  not  seem,  however, 
to  lie  any  satisfactory  provision  covering  the  matter  referred  to  by  you. 
\'erv   respectfullv, 

GRANT  FF>L1X)\VS, 

F-[ji-o.  Attorney  (ipueral. 


SPECIAL  PRIMARY  ELECTION  LAW.  OFFICIAL  BALLOT.  It 
is  not  necessary  to  place  a  cross  in  the  square  to  the  left  of  a  name 
written,  printed  or  gmsted  on  a  special  primary  election  ballot. 

March  12.  Iftia. 

ll(m.  .\dell)ei't  D.  Kdwards,  House  of  Kepresen  tat  Ives.  Capitol.  J..(msing. 

Michigan : 

Dear  Sir — !  have  before  me  a  fac  simile  c»f  tlie  official  primary  elec- 

ti<m  ballot  intended  for  use  at  the  special  prtmtii'y  ele<'lion  to  l>e  held 

March  28th.   l!ll!{.   for  the  selection   of  a   candidate   for  the  office  of 
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County  Treasurer.  This  pro])OHed  ballot  is  made  up  in  the  foUowiug 
manner.  After  tbe  heading,  there  appeors  in  the  middle  of  the  ballot 
the  woi-dB  "<:;ounty  Treasurer."  Immediately  below  these  two  words 
there  is  printed  the  words  "Vote  for  one"  in  small  type  and  in  paren- 
thesis. Below  the  foregoing  a  blank  line  is  printed,  aud  to  the  left 
thereof  a  square. 

Yon  wish  to  be  informed  whether  it  is  necessary,  if  a  voter  writes, 
prints  or  pastes  the  name  of  a  candidate  upon  this  blnnk  line,  to  also 
make  a  cross  in  the  square. 

In  order  to  have  such  a  linllot  counted  as  a  vote  for  any  oue  it  is 
necessary  that  the  voter  write,  print  or  paste  the  name  of  a  candidate 
on  the  blank  line  printed  thereon  for  thnt  purpose.  A  voter  cannot  vote 
for  more  than  one  candidate  and  there  is  but  one  candidate  for  «  par- 
ticular office  to  be  selected.  The  necessity,  therefore,  for  making  a 
cnis»  in  the  square  does  not  exist.  It  is  therefore  not  necessary  for 
a  vottT  to  make  a  cross  in  the  square  in  addition  to  writing,  printing 
or  pasting  the  name  of  a  candidate  upon  a  ballot.  If,  however,  the 
Board  of  Primary  Election  Inspectors  should  find  a  ballot  -with  tbe 
cross  marked  in  the  square  such  ballot  ought  not  to  be  thrown  out  for 
that  cause. 

This  holding  would  seem  to  follow  the  decision  of  our  Supreme  Court 
in  Johnson  vs.  Hoard  of  Canvassers  of  the  Village  of  Ca«iovia.  101 
Mich.  187. 

Verv  respectfullv, 

GKANT  FELIX)W8. 

Lrla-o.  Attorney  General, 


HOME  RULE  LAW.  NOMINATION  OP  CHARTER  COMMIR 
HIONEE.  Candidates  for  the  office  of  charter  commissioner  should  be 
nominated  in  the  same  manner  as  candidates  for  city  and  ward  offices. 

March  12,  1913. 
Clifton    M.   Kolb,    Attorney   at    Law,    Monroe.    Mich.: 

My  Dear  Sir — Your  communication  of  March  8th  is  received. 

Yon  inquire  in  regard  to  the  manner  in  which  candidates  for  tbe 
office  of  Charter  Commissioner  in  your  city  should  be  nominated.  In 
reply  thereto  "B-ould  sav  this  matter  seems  to  be  governed  by  Section 
18  of  Act  No.  203  of  the  Public  Acts  of  1911.  The  iHtter  portion  of 
this  section  seems  to  make  it  clear  that  candidates  for  the  office  of 
charter  commissioner  should  be  nominated  in  the  same  manner  as  can- 
didates for  city  and  ward  offices  are  nominated. 

I  wish  to  suggest  that  it  is  my  understanding  that  the  Legislature 
has  passed  a  home  rule  bill  which  has  been  given  immediate  effect,  and 
if  signed  by  the  Governor,  ought  (o  l»e  considered  by  you,  unless  steps 
have  been  taken  toward  the  selection  of  candidates  for  charter  commis- 
sioner. 

Verv  respectfullv, 

GRANT  FEUX>WS, 

Ij-la-o.  Attorney  General. 
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HOMESTEAD  EXEMPTION.  All  real  estate  of  the  value  of  flfiOO 
need  and  owned  as  a  homestead  by  a  soldier  or  sailor  of  the  federal 
government  is  exempt. 

March  12,  1913. 

Qeorge  B,  Richards,  Supervisor  of  York  Twp.,  Milan,  Mich.: 

Dear  Sir — Replying  to  joor  communication  of  the  22nd  ult.  in  which 
you  ask  for  infonnation  relative  to  an  exemption  of  homestead  of 
Soldiers  and  Sailors  who  after  the  death  of  their  wife  have  lived  in 
rented  bouses  in  other  townships,  would  say  that  the  language  of  the 
Act  under  consideration  is  "all  real  estate  to  the  value  of  one  thousand 
dollars  used  and  owned  as  a  homestead  by  any  soldier  or  sailor  of  the 
Federal  Government,"  etc. 

Yon  will  notice  by  this  language  that  the  word  "used"  found  in  this 
statute  indicates  an  intention  upon  the  part  of  the  L^islature  to  exempt 
only  those  homesteads  which  are  used  by  the  soldiers  or  sailors.  Under 
ordinary  circumstances  a  person  could  claim  the  benefit  of  the  ex- 
emptions laws  in  a  homestead  not  actually  occupied  by  him  if  it  -were 
his  intention  to  return  to  it  and-claira  it  for  a  home. 

I  am  inclined,  however,  to  the  belief  tliat  it  was  the  intention  of  (he 
lefpslature  to  confine  this  exemption  to  liomestead  whicli  were  actually 
used  by  the  soldiers  and  not  to  land  owned  by  him  which  might  be 
under  the  exemption  laws  regarded  as  a  homestead  but  which  was  not 
used  by  him  as  a  home. 

Trusting  that  this  answers  your  inquiry.  I  remain. 

Very  respectfully, 

GBAXT  FELLOWS. 

F-pi-o.  Attorney  General. 

TAXATION.     The  amount  of  indebtedness  owing  by  a  taxpayer  may  be 
offset  against  credits  upon  which  he  is  subject  to  taxation. 

March  13,  1913. 
Mr.  William  F.  Best,  Connty  Clerk,  Hershey,  Michigan: 

]>eap  Sir — Your  letter  of  the  5th  inst.  relative  to  the  collection  of  taxes 
upon  a  certain  mortgage  has  been  received.  Your  statement  and  inquiry 
lire  as  follows: 

"Tliere  is  a  secret  or  fraternal  society  in  Park  Lake  and  they  borrowed 
?100.00  to  build  hall  which  Ihey  were  half  owner  of;  later  they  bought 
the  other  half  and  borrowed  another  |100.00. 

Three  men  signed  note.''  for  the  $200.00,  then  Ihey  in  return  were  se- 
cured by  mortgage  on  the  property  of  society  to  the  amount  of  this 
f200.00  to  aeciire  the  payment  of  these  two  notes.  |50.00  was  paid  on 
one  of  the  notes  over  a  year  ago.  The  supervisor  has  assessed  one  of 
these  men  |200.00  for  this  mortgage;  I  presume  that  he  did  not  have 
him  sign  a  statement  at  all.  These  men  gave  their  notes  for  $200.00  less 
fifty  dollars  now  paid  would  be  debits  they  could  claim  on  the  state- 
ment of  $1.10.00.  And  hold  a  mortgage  of  $150.00  yet  due  as  credit  on 
the  statement,  is  the  way  it  looks  to  me.  The  men  that  hold  the  notes, 
are  the  ones  that  should  pay  the  tax.     Both  parties  have  asked  me  foxalc 
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friendly  way  what  to  do  in.  the  matter.     Will  you  please  let  nie  know 
as  to  whether  they  have  to  pay  the  tax  or  not." 

In  reply  to  your  question  I  would  say  that  subdivision  6  of  section  3831 
of  the  Compiled  I^ws  of  1897  permits  a  taxpayer  to  offset  any  in- 
debtedness owing  by  him  against  credits  upon  which  he  is  subject  to 
taxation  consequently  while  the  mortgage  being  a  credit  is  subject  to 
be  taxed  against  the  party  or  parties  holding  it,  these  parties  may 
offset  the  indebtedness  which  they  owe.  It  they  are  dissatisfied  with  the 
action  of  the  supervisor  they  may  put  the  matter  before  the  Board  of 
Review  for  final  action. 

The  parties  who  now  hold  the  notes  to  which  you  refer  are  of  course 
subject  to  taxation  thereon. 

Bespectfullv   vours, 

grant'fellows.  . 

Ca-g-o.  Attorney  (reneral. 


INCOMPATIBLE  OFFICES.  A  mayor  of  a  city  who  is  by  virtue  of 
such  office  also  a  member  of  the  county  board  of  supervisors  is  not 
eligible  to  the  office  of  county  road  commissioner. 

March  13.  1913. 

Simpson  Brothers,  Whittemore,  Michigan : 

Gentlemen — Under  date  of  the  10th  inst.  you  have  submitted  to  this 
department  an  inquiry  as  to  whether  or  not  a  candidate  for  the  office 
of  county  road  commissioner  is  eligible  to  the  office  of  Mayor  of  your 
city. 

In  reply  to  your  question  I  find  that  Whittemore  was  incorporated 
as  a  city  under  the  provisions  of  Act  No.  352  of  the  Ixical  Acts  for 
the  year  1907,  and  that  section  7  of  the  act  makes  the  Mayor  of  the 
city  ex-ofScio  a  member  of  the  Board  of  Supervisors  of  the  county  with 
the  ri^t  to  vote  upon  all  questions  coming  before  such  board. 

Section  7  of  Chapter  i  of  Act  No.  283  of  the  Public  Acts  of  1909. 
relative  to  the  qualifications  and  election  of  members  of  the  Board  of 
County  Road  Commissioners,  contains  the  following  provision :  "•  •  • 
No  member  of  the  Board  of  Supervisors  shall  be  eligible  to  the  office 
of  County  Road  Commissioner,  and  such  office  shall  not  be  held  by  the 
same  person  at  the  same  time." 

Under  the  language  quoted,  it  folhiws  that  the  same  person  may  not 
hold  the  office  of  County  Road  Commissioner  and  Mayor  of  your  city  at 
the  same  time.  One  who  already  holds  the  office  of  Mayor  is,  under 
the  statute,  not  eligible  to  be  elected  county  road  commissioner,  and 
a  county  road  comniisKioner  who  is  elected  ti>  the  office  of  Ma.vor  would 
thereby  vacate  the  former  ofiice. 

Bespectfullv   vours, 

orant'fellows. 

Ca-g-o.  Attorney  General. 
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I'BISIAKY  LAW.    A  part.v  inn,v  nominate  as  its  candidate  one  who  is 
not  enrolled  in  anv  partv. 

March  13,  19l3. 

Mr.  Charles  I>.  Moriart.v.  GII3  S,  Janiex  Street,  I/udingtou.  Michigan: 

Dear  Sir — I  am  in  receipt  of  joar  letter  of  the  7th  inst.  in  which  jou 
refer  to  the  nomination  of  a  candidate  for  alderman  in  .Your  ward  on 
the  Republican  ticket  who  is  not  enrolled  in  any  part.v.  You  wish  to 
know  if  the  name  of  such  candidate  can  be  placed  on  the  official  ballot 
at  the  coming  election. 

In  reply  to  your  question  I  would  say  that  there  is  no  provision  of  the 
primary  law  to  which  my  attention  is  called  that  would  render  such  can- 
didate ineligible  to  a  place  on  the  ticket.  It  is  provided  bv  Act  No.  281 
of  1909,  as  amended  by  Act  279  of  1911.  in  section  41  of  said  act.  "That 
all  votes  cast  for  any  candidate  upon  the  ballots  of  one  political  party 
when  such  candidate  is  enrolled  as  a  member  of  another  party  shall  not 
be  counted,"  This  prohibition  does  not  extend  to  one  who  is  not  enrolled 
as  a  member  of  any  party,  and  there  is  nothing  in  the  act  referred  to  to 
prevent  the  nomination  by  any  party  of  an  uueorolled  voter  who  ie 
otherwise  qualified. 

Verv  respectfnllv, 

GBAXT  FELIX)WS. 

Ca-g-o.  Attorney  General. 

MORTGAGB  TAX  LA«".  A  land  contract  offered  for  record  by  a 
vendee  is  subject  to  the  puvment  nf  the  specific  tax  provided  bv  Act 
91  P.  A.  1911. 

March  13.  1!H3. 

Mr.  George  F,  McKwen.  Register  nf  Deeds.  Escanaba.  Michigan: 

Dear  Sir — Your  letter  of  the  iiSth  ultimo  relative  to  the  application 
of  the  mortgage  tax  law  in  Bj)eciflc  case«  cited  by  you  has  been  received, 
Tlie  first  in.xtance  Kupposes  the  case  of  a  land  contract  presented  for 
record  as  a  deed  by  the  vendee  who  wishes  to  protect  his  own  right. 
You  desire  to  know  if,  inosnuu-h  as  the  re<'ording  of  the  instrument  as  a 
deed  will  not  protect  the  party  of  the  first  pait,  the  vendee  is  required 
to  pay  the  tax  of  one-half  of  one  yter  cent. 

In  reply  to  your  question  I  would  say  that  Act  91  appears  to  make 
no  distinction  between  cases  in  which  the  land  contract  is  offered  for 
record  by  the  vendor  to  be  i-ecoi-ded  as  a  mortgage  and  cases  in  which 
it  may  be  offered  by  the  vendee  to  be  recor<led  as  a  deed.  Kather,  it 
would  seem  that  section  8  of  the  act  cimtemplates  that  it  may  be 
offered  by  either  one  of  the  pai-ties  thei-eto.  The  seition  cited  specifically 
()n>vides  that  the  land  contract  shall  not  I*  enforcible  until  the  tax 
imiHised  by  the  act  is  paid.  It  would  seem  to  follow  therefore  that  if 
the  vendor  negle<'ts  or  i-efuses  to  have  the  instrumrait  recorded,  then 
the  vendee  iniist  do  so  and  pay  the  tax.  otherwise  such  vendee  may  not 
enfoi-ce  any  right  that  he  may  have  under  the  contract. 

On  first  thought  this  may  seem  like  an  unjust  hardship  upon  the 
vendee.  However,  it  seems  to  me  that  the  intent  of  the  statute  is  fleariy 
expressed  and  the  matter  of  the  recording  and  the  payment  of  iCfliiW<ito|c 
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tax  is  one  that  the  parties  mast  be  (leemed  to  bare  in  mind  at  the 
time  the  contract  is  entered  into  and  if  the  vendor  wishes  to  protect 
himself  against  being  compelled  to  record  the  instrument  and  pay  the 
tax  thereon,  he  ehould  do  so  at  thtCt  time.  I  am  also  of  the  opinion 
that  the  contract  referred  to  by  yon  in  the  first  instance  is  within  the 
scope  of  the  statute.  Section  1  of  the  act  specifically  states  that  "Ex- 
ecutory contracts  for  the  sale  of  real  property"  shall  be  included  within 
the  class  of  credits  taxable  under  the  provisions  of  Act  91. 

Your  second  supposed  case  is  that  in  which  a  land  contract  and  deed 
are  e^fficated  as  a  part  of  the  same  transaction  and  in  which  the  laud 
contract  is  given  as  security.  T  think  that  there  is  no  question  but 
that  this  land  contract  comes  within  the  plain  intent  of  the  statute.  It 
is  clearly  embraced  within  the  provisions  of  section  1.  Consequently, 
it  is  subject  to  taxation  under  the  provisions  of  the  act  in  the  same 
manner  as  is  the  land  contract  referred  to  in  the  first  instance. 
Very  respectfully, 

GRANT  FELLOWS. 

Ca-g-o.  Attorney  General. 

PRlM^UtY  ENROLLMENT.    A  change  in  party  aflBliation  can  be  made 
only  <m  enrollment  day. 

March  IS,  1913. 

Mr,  William  M,  Collier,  Rnral  Route  No.  5,  Musk^on,  Michigan: 

Dear  Sir — ^Your  letter  of  the  10th  inst.  has  been  received.  You  have 
submitted  the  following  statement  and  inquiry  to  this  ofBce  and  have 
asked  for  an  opinion  thereon : 

"Will  yon  kindly  give  roe  your  opinion  on  the  following  questions.  If 
a  person  enrolled  as  a  Democrat  wii4ied  to  change  his  party  affiliation 
and  enroll  as  a  Republican  and  should  file  an  affidavit  with  the  city 
recorder  on  January  3rd  and  the  recorder  places  his  name  on  the 
enrollment  book  as  a  Republican  and  erases  his  name  as  formerly  en- 
rolled, would  he  be  entitled  to  demand  a  Republican  ballot  and  vote  for 
tbe  Republican  nominees  at  the  primary  election  held  March  5th.  If  not, 
would  he  still  be  considered  a  Democrat  after  his  name  is  erased  as 
formerly  enrolled  and  be  allowed  to  vote  a  Democratic  Ballot." 

Replying  to  your  statement  I  would  respectfully  refer  you  to  section  11 
of  Act  No.  281  of  the  Public  Acts  of  1909.  That  section  covers'  the 
proposition  of  change  of  enrollment,  and  reads  as  follows: 

"Whenever  an  enrolled  voter  has  changed  his  party  affiliation 
and  desires  to  be  enrolled  as  a  member  of  another  political  party 
he  may  personally  make  application  only  on  enrollment  day  for 
re-enrollment  to  the  enrollment  board  and  said  board  shall  there- 
upon re-enroll  the  name  of  said  enrolled  voter  and  at  the  same 
time  draw  a  pen  mark  through  the  name  of  said  enrolled  voter 
as  previously  enrolled  and  opposite  said  name  as  previously  en- 
rolled and  shall  write  the  word  're-cnrolled'  and  the  date  of  said 
enrollment." 

Yon  will  note  from  the  language  of  this  section  that  the  change  In 
party  afBliation  can  be  made  onlv  on  enrollment  day  and  in  Ihe  manner 
89  '  loaoyCiOOgle 
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indicated  by  the  language  quoted.  It  follows  therefore,  that  the  at- 
tempt to  re-enroll  in  the  manner  suggested  by  yonr  statanent  was 
without  any  force  or  effect  whatei'er.  Such  being  the  ease,  the  peraon 
most  be  deemed  to  be  still  enrolled  as  a  Democrat  and  entitled  to  the 
ballot  of  that  party. 

Verv  respectfully, 

GRANT  FELLOWB, 
Ca-g-o.  Attorney  General- 

QUALIFICATIONS  OF  ELECTORS.  RBSIDBXCE.  One  who  leaves 
his  voting  precinct  with  no  intention  of  returning  thereto,  five  days 
prerions  to  election  and  enters  another  voting  precinct,  has  no  ri^t 
to  vote  in  either, 

March  13.  1913. 

Mr.  E.  C,  Corrigan,  ("oloma,  Michigan: 

Dear  Sir — Your  inquiry  of  the  11th  in»t.,  requesting  an  opinion  from 
this  department  has  been  received.  You  wish  to  know  if  one  who  leaves 
his  voting  precinct  five  days  previous  to  election  and  enters  another 
voting  precinct  has  the  right  to  vote  in  either. 

In  reply  I  would  say  that  section  1  of  article  3  of  the  Constitution 
of  the  State  requires  that  the  elector  must  reside  in  the  township  or 
ward  in  which  he  offers  to  vote  twenty  days  preceding  the  election, 
therefore,  one  who  enters  such  township  only  five  days  prevthus  to  the 
election  is  not  entitled  to  vote  thereat. 

Inasmuch  a»  the  voter  has  left  his  foi-mer  township  he  can  no  longer 
be  deemed  a  resident  thereof,  and  consequently,  is  not  entitled  to  vote 
there.  In  other  'wtords.  such  voter  is  not  entitled  to  vote  in  either 
precinct,  under  the  law  as  it  now  stands. 

Verv  respectfullv, 

GRANT  FELIX>WS, 

Ca-g-o.  Attorney  General. 


SCHOOL  OFFICERS.  CONTRACT.  The  fact  that  a  member  of  a 
township  school  board  has  stock  in  and  is  a  director  of  a  bank  bars 
the  board  from  naming  such  bank  a.*!  a  depository-  of  the  school  money. 

March  13.   1913. 
Mr.  H.  A.  Sheffield,  Richland,  Michigan  : 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  10th  inst,  in  which 
you  request  an  opinion  from  me  upon  the  following  inquiry; 

"Would  the  fact  that  a  member  of  a  township  school  board  had  stock 
in  and  was  a  director  of  a  bank  bar  the  Board  from  naming  the  bank 
as  a  depositor!'  of  the  school  money?  May  the  treasurer  of  a  township 
school  district  dejtosit  the  money  in  any  bank  they  may  choose  without 
the  consent  of  the  School  Board?" 

In  reply  to  your  question,  I  assume  that  your  township  school  dis- 
trict is  organized  under  the  provisions  of  Act  117  of  the  Public  Acts  of 
19ft9.  The  third  subdivision  of  section  12  of  that  act,  relative  to  the 
powers  and  duties  of  the  treasurer  provides  as  follows: 
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"He  may,  with  the  consent  of  the  Board  of  Education,  deposit 
school  moneys  with  any  bank  or  banking  corporation  or  trust 
company  for  safe  keeping  and  require  such  bank  or  company  to 
pay  interest  thereon.  Soch  deposit  shall  be  made  in  his  name  as 
treasurer  of  the  district  and  such  interest  sbal)  be  accounted  for 
to  the  district  and  become  a  part  of  the  general  fuud  of  said 
district  ■  ■  "." 

Yon  will  note  from  the  language  quoted  that  the  consent  of  the  Board 
is  necessary  before  the  treasurer  is  authorized  to  deposit  the  money  in 
any  particular  bank.  It  also  appears  that  the  amount  of  interest  is 
not  fixed  by  the  statute  but  is  left  to  be  settled  as  a  matter  of  contract 
foetweenthe  treasurer  and  the  bank.  It  occurs  to  me  that  the  depositing 
of  this  money  of  a  district  in  the  manner  indicated  by  the  statute  con- 
templates a  contractual  relation  betn"een  such  district  and  such  bank. 
Section  21  of  the  act  imposes  certain  restrictions  upon  the  members  of 
the  Board  of  Education,  containing  among  others  the  following  specific 
inhibition. 

!<••»»  gg  shall  not  be  personally  interested  in  any  way 
whatever,  directly  or  indirectly,  in  any  contract  with  the  district 
in  which  he  holds  office." 

I  am  of  .the  opinion-  that  one  who  is  a  director  and  stockholder  in 
a  bank  in  which  the  district  money  is  deposited  must  be  deemed  to 
hare  an  interest  in  a  contract  with  the  district,  and  am  therefore  con- 
strained to  take  the  position  that  the  district  money  should  not  be  de- 
posited in  the  particular  bank  indicated. 

Very  reapectfuUv, 

GRANT  FELLOWS, 
Ca-g-o.  Attorney  General. 

VOCATIONAL  TAXES.  It  is  within  the  power  of  the  legislature  to 
impose  a  tax  of  2%  upon  the  value  of  the  catch  made  by  commercial 
flshermoi. 

March  13,  1913. 

Bon.  William  R.  Oates,  State  Game.  Fisb  &  Forestry  Warden,  Lansing, 
Michigan : 

Dear  Sir — You  have  recently  asked  for  my  opinion  as  to  the  constitu- 
tionality of  the  measure  imposing  a  tax  on  commercial  fishermen  of 
2%  on  the  value  of  the  catch,  and  applying  the  proceeds  of  such  tax 
to  the  carrying  on  of  the  work  of  procreation  of  fish  in  the  various 
waters  of  the  State. 

In  reply  to  your  inquiry  I  would  say  that  the  tax  suggested  is  in  the 
nature  of  a  vocational  one,  nnd  as  such  is  within  the  power  of  the  State 
to  exact.  The  right  and  the  duty  to  protect  fish  and  to  r^tulafe  the 
catching  thereof  is  recognized  in  every  tltate. 

People  V.  Collison  8.'>  Mich.  105. 

Osborne  v.  Charlevoix  Circuit  Judge  114  Mich.  fiSiJ. 

This  is  a  power  that  the  State  has  repeatedly  exerclMed  in  th^cqnalit^ 
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meat  of  various  statutes  reguiating  the  maoner  of  fiskiug,  the  amount 
that  can  be  lawfully  taken  any  one  day,  and  prohibiting  in  certain 
waters  of  the  State  by  certain  specitted  means.  Altowinj;  individuals 
to  catch-  fish  or  game,  especially  for  commercial  purposes,  is  in  the 
nature  of  a  privilege  which  it  is  competent  for  the  State  to  tax. 
Enactments  imposing  vocational  taxes  of  a  similar  nature  have  been 
universally  upheld.  The  Supreme  Court  in  the  case  of  Ash  v.  People, 
11th  Michigan  P.  347,  has  decided  that  it  is  competent  for  a  municipality 
to  impose  a  license  tax  upon  dealers  in  meats.  Similarly  laws  imposing 
a  license  tax  upon  hawkers  and  peddlers,  brokers,  barbers,  and  others 
pursuing  a  vocation  of  public  concern,  the  carrjing  on  of  which  is 
in  the  nature  of  a  privilege  have  been  held  to  be  valid  as  a  proper 
exercise  of  the  police  power  of  the  State.  With  regard  to  the  disposi- 
tion of  the  money  received  from  such  tax,  no  constitutional  objection 
occurs  to  me  to  prevent  its  use  as  such.  It  is  within  the  power  of  the 
l^islatnre  to  impose  specific  taxes  and  the  object  to  which  any  tax  is 
to  be  applied  must  be  distinctly  stated. 

I  am  of  the  opinion  therefore  that  the  measure  suggested  by  you 
would,  if  enacted,  be  constitutional. 

Very  respectfully, 

GRAKT  FELLOWS, 

Ca-g-o.  Attorney  General. 


TOWNSHIP  CLERK.  BOND.  Uability  of  sureties  extends  to  the  per- 
formance of  all  duties. 

OFFICES.  IKCOMPATIBIIJTY.  The  following  offices  are  held  not 
incompatible :  Constable  and  member  of  the  school  board ;  justice  of 
the  peace  and  manager  of  a  county  farm ;  deputy  sheriff,  justice  of 
the  peace  and  truant  officer. 

March  13,   1913. 

Mr.  John  E.  Smith,  Chase,  Michigan : 

Dear  Sir — Your  letter  of  tbe  10th  inst  submitting  several  inquiries 
to  this  department  has  been  received. 

In  reply  to  your  question  as  to  the  extent  of  liability  of  the  sureties 
on  tbe  bond  of  the  township  clerk  I  -n-OMld  say  that  it  is  governed  by  the 
provisions  of  section  2342  of  the  Compiled  Laws  of  18ftT,  which  provides 
as  follows: 

"Each  township  clerk  shall  within  the  time  limited  for  filing 
his  oath  of  office  and  befoi'e  entering  upon  the  duties  of  his  ofiiLe 
give  a  bond  to  the  township  in  such  sum  and  with  such  sureties  as 
the  Township  Board  shall  require  and  approved  conditioned  for 
the  faithful  discharge  of  the  duties  of  his  ofBce  according  to  law. 
and  especially  for  the  safe  keeping  of  the  records,  books  and 
papers  of  said  township  in  the  manner  required  by  law  and 
for  their  delivery  on  demand  to  bis  successor  in  office,  which 
bond  shall  be  filed  in  the  office  of  the  supervisor.     *     •     •" 

It  follows  from  tbe  language  quoted  that  the  liability  of  tbe  sureties 
covers  not  only  the  safe  keeping  of  the  books,  records,  etc.,  but  also 
the  performance  of  any  other  duty  placed  upon  the  clerk  by-law.       ■ 
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The  sureties  cannot  be  held  iii  anj  cttse  for  a  greater  amount  than 
is  indicated  in  the  bond  itself. 

I  note  j'our  suggestion  that  the  funds  of  the  towuMfaip  have  been 
overdr*wii.  If  yoa  have  reason  to  believe  that  there  has  b^n  any  crim- 
inal act  committed  in  connection  therewith  you  should  at  once  lay  the 
matter  before  the  prosecuting  attorney  of  your  county.  He  is  the  proper 
official  to  look  into  the  matter  and  take  such  steps  as  should  be  taken. 

In  reply  to  your  other  questions  as  to  the  holding  of  certain  offices  at 
the  same  time  by  the  same  person,  I  would  say  that  I  know  of  no 
reason  why  a  man  cannot  be  a  member  of  a  school  board  and  at  the 
same  time  a  constable  of  a  township.  Likewise,  there  is  nothing  to 
prevent  his  holding  the  office  of  justice  of  the  peace  and  at  the  same  time 
operating  a  county  farm ;  nor  the  holding  of  the  offices  of  deputy  sheriff, 
Justice  of  the  peace  and  truant  officer.  The  duties  of  these  various 
offices  are  not  in  conflict,  and  hence  they  cannot  be  deemed  to  be  in- 
compatible in  such  a  way  as  to  pre\'ent  their  being  held  by  one  person. 
Very  -  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


ELECTIOX  LAW.     MARKING  OF  BALLOTS.     The  provision  of  act 
Xo.  214,  P.  A.  1901,  control  in  determining  the  validity  of  a  ballot. 

Slarch  13,  1913. 
Mr.  John  L.  Walking,  Merrill.  Michigan : 

Dear  Sir — Your  letter  of  the  11th  inst.  enclosing  two  samples  marked 
ballots,  has  been  received.  You  wish  to  know  if  ballots  marked  in  this 
way  are  to  be  counted  or  not. 

In  reply  to  your  question  I  would  say  that  the  manner  of  marking 
a  ballot  by  the  voter  is  indicated  in  section  3636  of  the  Compiled  Laws 
of  1897,  as  amended  by  Act  No.  214  of  the  Public  Acts  of  1901.  In 
accordance  with  the  provisions  of  that  act  I  would  say  that  the  first 
sample  ballot,  which  I  have  taken  the  liberty  to  mark  "A"  is  in  com-_ 
pliance  -with  the  law  and  should  be  counted  as  one  vote  for  each  can- 
didate thereon  before  whose  name  a  cross  in  the  proper  square  appears. 
The  fact  that  there  ie  no  cross  in  the  circle  at  the  head  of  either 
ticket  does  not  render  it  invalid. 

With  regard  to  the  second  ballot,  which  I  have  marked  "B,"  it  is 
my  opinion  that  it  should  be  counted  as  a  vote  for  each  of  the  candi- 
dates before  whose  name  the  cross  is  made  with  the  exception  of  the 
candidates  for  trustee  for  the  two  year  term.  It  appears  from  an  ex- 
amination of  the  ballot  that  there  were  three  candidates  to  be  elected 
to  such  office.  The  ballot  as  marked  indicates  an  attempt  to  vote  for 
four.  Act  No.  214  of  the  Public  Acts  of  1901,  contains  the  following 
clause : 

"If  any  cross  is  placed  in  the  cii-cle  under  the  party  name, 
a  cross  in  the  square  before  the  name  of  any  candidate  shall 
be  deemed  a  vote  for  such  candidate  except  in  ca^es  where  the 
elector  votes  for  more  candidates  for  the  same  office  than  are  to 
be  elected." 
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Under  this  langaage  it  follows  that  tlie  ballot  caDDut  be  counted  hb 
a  vote  for  any  of  the  candidates  for  trustee  for  the  two  year  term. 
I  am  returning  herewith  the  ballots  which  yon  have  submitted. 
Very  respectfullv, 

GRANT  PELLOWB, 
Ca-g-o.  Attorney  Qeneral. 


GAME  AND  FISH  LAWH.    Certain  acts  relative  to  fishing  in  Saginaw 
Bay  and  Saginaw  River  considered. 

March  13,  1913. 
Hon.  G.  It  Weadock,  Member  of  Henate.  (^apitol,  Lansing: 

Dear  Sir — You  have  submitted  to  this  department  the  following  in- 
quiries and  have  requested  an  opinioD  thereon: 

"Is  net  fishing  prohibited  in  Sagina-v  River  and  Saginaw  Bay?  If 
so,  by  whet  law.  Does  House  File  d4  allow  fishing  in  either?  If  not, 
what  is  the  proper  form  of  amendment  to  file  91  to  prevent  it?" 

Act  76  of  the  Public  Acts  of  1907  prohibits  the  taking  of  flsh  by  any 
means  other  than  with  book  and  line  or  by  spearing  in  the  waters  of 
Saginaw  River,  Saginaw  Bay  and  certain  other  rivers  and  streams  men- 
tioned in  the  act.  Inasmuch  as  act  76  is  limited  in  its  application  to 
a  certain  locality  it  must  be  deemed  to  be  a  local  act.  In  1909,  the 
legislature  amended  section  5  of  Act  No.  Ill  of  the  Public  Acts  of  1889 
in  such  a  way  as  to  permit  the  nse  of  nets  in  both  Saginaw  Bay  and 
Saginaw  River.  The  question  is  presented  therefore  whether  or  not 
act  76  of  1907  is  repealed  by  the  amendment  of  1909,  which  is  act  72  of 
the  public  acts  of  that  year. 

It  is  the  general  rule  that  repeal  by  implication  will  not  be  favored  by 
the  courts,  and  eB{)ecially  so  when  the  act  claimed  to  have  been  repealed 
is  a  local  act  and  the  repealing  statute  a  general  one.  The  rule  is  laid 
down  in  36  Cyc.  page  1090,  as  follows: 

"When  the  provisions  of  a  general  law  applicable  to  the  entire 
slate  are  repugnant  to  the  provisions  of  a  prei'ionsly  enacted 
special  law  applicable  in  a  particular  locality  only,  the  passage  of 
such  general  law  does  not  operate  to  modify  or  repeat  the  Bi)ecial 
law,  either  in  whole  or  in  part  unless  such  implication  or  repeal 
is  provided  for  by  express  words  or  arises  by  necessary  implica- 
tion." 

It  seems  to  me  that  the  present  instance  is  one  that  comes  within 
the  last  exception  indicated  in  the  rule,  that  is,  repeal  by  necessary 
implication.  Act  76  of  the  Public  Acta  of  1907  is  clearly  repugnant  to 
the  provisions  of  section  5  of  the  general  law  of  1889,  as  amended  by  Act 
72  of  1909.  -The  former  expressly  prohibits  the  use  of  nets  in  the  waters 
of  Saginaw  Bay  and  of  Saginaw  River,  while  the  latter  expressly  allows 
such  use.  It  must  be  considered,  therefore,  that  act  76  insofar  as  it 
relates  to  the  waters  of  Saginaw  Bay  and  Saginaw  River  has  been 
repealed. 

I  alno  find  that  act  No.  184  of  the  Public  Acts  of  1911  amends  the  same  , 
section  of  the  general  fl«h  law  as  does  act  72  of  1909,  and  conseqnetttWIC 
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BUpereedes  the  am^Ddinent  introduced  b.v  the  latter  act.  'As  it  now 
stands,  eectioo  5  of  Act  No.  Ill  of  the  Public  Acts  of  1889,  as  amended, 
reads  as  follows: 

"It  shall  be  unlawful  for  any  persoa  or  persons  to  take  or 
catch,  or  attempt  to  take  or  catch  any  fl»h  any  time  with  seines, 
pound  nets,  gill  nets  or  any  specieB  of  nets  in  any  of  the  waters 
■  of  this  state  except  lakes  Michigan,  Superior,  Huron,  Erie  and 
Saginaw  Bay,  except  as  provided  in  Act  No.  76  of  the  Public  Acts 
of  1907,  and  the  Bays  and  harboni  connected  with  said  lakes: 
Provided,  That  the  use  of  dip  nets  in  catching  mullet,  red'  sides, 
carp  and  suckers  shall  not  be  unlawful." 

The  reference  in  the  section  as  amended  to  Act  76  of  1907  doubtless 
indicates  that  the  legislature  considei-ed  that  act  to  be  in  force  which 
was  of  course  the  case  insofar  as  act  76  regulated  Ashing  in  waters 
other  than  Saginaw  River  and  Saginaw  Bay,  that  is,  the  exception  can 
be  construed  as  referring  to  such  portion  of  Act  76  as  was  not  repealed 
by  the  amendment  of  19tl9,  I'nder  any  view  of  the  case,  it  would  not 
be  competent  for  the  legislature  to  attempt  to  revive  act  76  insofar  as 
Jt  had  been  repealed.  8uch  an  attempt  would  be  in  violation  of  section 
21  of  article  5  of  the  Constitution  which  contains  this  provision: 

"No  law  shall  be  revised,  altered  or  amended  by  reference  to 
the  title  only ;  bnt  the  act  revised  and  the  section  or  sections  of 
the  act  altered  or  amended  shall  be  re-enacted  and  published  at 
length." 

An  attempt  of  this  kind  on  the  pari  of  the  legislature  would  likewise 
be  in  violation  of  the  general  rule  of  statutory  construction  as  laid 
down  in  section  51  of  the  Compiled  I^ws  of  1897: 

"Whenever  a  statute  or  any  part  thereof  shall  be  repealed  by 
subeequent  statute,  such  statute,  or  any  pari  thereof,  so  repealed, 
shall  not  be  revived  by  the  repeal  of  such  subsequent  repealing 
statute," 

In  replying  to  your  question  therefore,  act  76  of  1907  is  eliminated 
from  consideration.  It  appears,  however,  that  the  amendment  intro- 
duced byact  184  of  1911  is  sufficiently  brotid  to  prohibit  the  use  of  nets 
in  the  waters  of  Saginaw  River,  such  waters  not  being  excepted  from 
the  provisions  of  the  act.  Saginaw  Bay  being  expressly  excepted,  it 
follows  that  there  is  no  prohibition  in  the  law  as  it  now  stands  against 
the  use  of  nets  therein.  Section  3  of  House  Bill  No.  375,  file  No.  94,  a 
copy  of  which  you  have  submitted  with  your  inquiry  does  include  the 
waters  of  such  bay,  consequently,  if  enacted,  both  Saginaw  River  and 
Saginaw  Bay  will  be  brought  within  the  provisions  of  the  statutes 
regulating  the  use  of  nets  therein. 

Verv  respectfullv, 

C.RAXT  FRiJX>\VS. 

Ca-g-o.  Attorney  Oeneral. 
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FOREIGN  CORPOHATiOKS.  RECEIVER.  The  receiver  of  a  foreigD 
corporation  authorized  to  carry  on  the  business  of  such  corporation 
cannot  cany  on  bnsiuesB  in  another  state  if  the  corporation  itself 
could  not  do  bo. 

March  13,  1913. 

Mr.  Shirl^  W.  Bmith,  Secretary,  University  of  Michigan,  Ann  Arbor, 
Michigan : 

Dear  Sir — ^Yoar  letter  of  the  7th  inst.  addressed  to  this  department 
has  been  received.  As  I  understand  the  situation  presented  by  your 
inqniry,  it  is  in  substance  hb  follows:  A  foreign  corporation,  not  an- 
thorized  to  do  business  within  this  Btate  has  gone  into  the  hands  of  a 
receiver  appointed  by  the  court  of  the  state  in  which  the  corporation  has 
its  domicile.  The  receiver  now  claims  the  right  to  do  business  in  Michi- 
gan without  regard  to  the  fact  that  the  corporation  was  not  so  author- 
ized. The  receiver  takes  the  position,  if  I  understand  your  statemeat 
correctly,  that  he  has  such  right  as  an  individual.  Yon  wish  to  know 
whether  or  not  his  position  is  correct. 

In  reply  to  your  question  I  would  say  that  the  receiver  of  a  foreign 
corporation  who  is  appointed  and  is  given  authority  by  the  court  ap- 
pointing hiiD  to  carrj-  on  the  business  of  the  corporation  is  deemed  to 
have  the  same  status  with  reference  to  tlie  conduct  of  such  business 
that  the  corporation  itself  has.  Such  being  the  case,  it  would  not  be 
competent  for  him,  nor  could  the  court  appointing  him  grant  him  au- 
thority to  exercise  powers  that  the  corporation  did  not  possess.  Stated 
specifically,  such  receiver  cannot  carry  on  the  business  in  a  foreign  state 
when  the  corporation  conld  not  do  so.  It  should  be  borne  in  mind 
that  the  receiver  is  an  officer  of  the  court  ap[>oiiiting  him.  and  his 
powers  insofar  as  the  court  is  able  to  confer  them  are  indicated  by 
the  order  of  his  appointment.  In  the  case  that  you  have  stated,  it  is 
my  opinion  that  the  court  appointing  the  receiver  could  not  confer 
upon  him  the  power  to  do  business  and  to  enter  into  contracts  outside 
of  the  jurisdiction  of  the  court  and  that  this  conclusion  would  be  true 
regardlesB  of  whether  such  receiver  wan  appointed  to  carry  on  the  busi- 
ness of  the  corporation  or  to  wind  up  its  affairs. 

This  view  of  the  case,  it  seems  to  me,  disposes  of  the  Contention  of 
the  receiver  that  he  may  do  business  in  this  state  as  an  individiwl.  His 
fundamental  status  as  such  receiver  is  not  that  of  an  individual  but 
solely  that  of  an  officer  of  the  court  making  the  ap|H>intraent. 

Trusting  that  I  have  interpreted  your  question  correctly  and  have 
given  the  information  desired.  I  am. 

Verv  l^e8pectfultv, 

(5RAXT  FRLT/)WS, 

Ca-g-o.  Attorney  General. 
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Bl'SINEBS  COLLEGES,  PRIVATE  SCHOOI^.  ETC.    Extanption  from 
taxation. 

March  13,  1913. 
Twin  City  Commercial  School,  Menominee,  Mich.: 

Oentlemen — I  have  yonr  commnnication  of  the  8th  inst.  containing 
the  following  inqairy: 

"We  should  like  information  in  regard  to  whether  the  private  bus!- 
nesB  schools  of  the  state;  that  is,  schools  commonly  known  as  Business 
colleges  and  Commercial  Schools  are  taxed,  and  if  so,  is  it  legal.  Our 
City  Attorney  saggests  that  we  write  you  for  advice  in  regard  to  the 
above  question.  Vt'e  have  never  before  paid  a  tax;  this  year  we  are 
taxed. 

The  writer  has  been  connected  with  businens  schools  in  various  parte 
of  the  state,  and  has.  never  known  of  their  paying  a  tax  on  school 
property.  However,  we  deaire  to  do  the  right  thing  in  this  matter 
and  if  it  is  legal,  the  tax  will  be  gladly  paid;  but  we  feel  as  if  we  ought 
not  gay  taxes  on  school  property  unless  all  other  schools  of  this  class 
in  the  Slate  of  Michigan  are  doing  the  same." 

In  reply  thereto  vour  attention  ia  called  to  Sec.  3830  of  the  Compiled 
Laws  of  1897  as  amended  by  Act  No.  44  of  the  Public  Acts  of  1901, 
and  to  Sec.  3832  C.  L.  as  amended  by  Act  No.  25  of  the  Public  Acts  of 
1895,  which  sections  deal  with  exemptions  of  property  from  taxation. 
Sec.  3830  provides  in  part  as  follows : 

"The  following  real  estate  shall  be  exempt  from  taxation: 
•  •  •  •  »  4j|j.  gocii  i-pai  estate  as  shall  be  owned  and  occupied 
by  library,  benevolent,  charitable,  educational  and  scientific  insti- 
tutions, incorporated  under  the  laws  of  this  state,  with  the 
buildings  and  other  property  thereon,  while  occupied  by  them 
solely  for  the  purposes  for  which  they  were  incorporated:  pro- 
vided that  such  exemption  shall  not  apply  to  fraternal  or  secret 
societies,  but  alt  chnritable  homes  of  such  societies  shall  be 
exempt." 

Section  3832  provides  in  part  as  follows : 

"The  following  personal  property  shall  be  exempt  from  taxa- 
tion, to-wit :  Ist.  The  personal  property  of  benevolent,  charitable, 
educational  and  scientific  institutions  incorporated  under  the  laws 
of  this  state:  provided,  that  such  exemption  shall  not  apply  to 
secret  or  fraternal  societies,  but  the  personal  property  of  all 
charitable  homes  of  such  societies  shall  be  exempt." 

Under  the  construction  placed  upon  the  above  sections  by  the  Supreme 
Court  I  am  of  the  opinion  that  an  incoi-porated  business  college  would 
come  within  the  meaning  of  the  words  "Educational  and  Scientific  In- 
stitutions" and  its  property,  within  the  limits  of  the  above  quoted  sec- 
tions, would  be  exempt  from  taxation. 

Home  and  Day  School   vs.  Detroit,  70   Mich.,  page  521. 

Eespectfullv  yours, 

GRANT  FELTX)WS. 
Ca-g-o.  Attorney  <ienera!. 
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HOME  RULE  LAW.  NOMINATION  OF  CHARTER  COMMIS- 
SIONER. Candidates  for  charter  commissioner  are  selected  in  the 
same  manner  as  candidates  for  ward  and  city  ofBces. 

IMMEDIATE  EFFECT  CLAUSE.  Senate  Enrolled  Act  No.  twelve  of 
the  Legislative  Bession  of  1913,  cannot  be  given  immediate  effect. 

March  13,  1913. 
C.  O.  Monroe,  Editor,  ^outh  Haven,  Michigan: 

Dear  Sir — I  have  jour  communication  of  March  Tenth,  in  which  you 
ask  to  be  advised  how  candidates  for  Charter  Commissioner  should  be 
nominated  in  a  city  which  has  not  adopted  the  primary  system  for 
nominating  city  officers. 

In  reply  thereto  would  say  Section  18  of  Act  203  of  the  Public  Acta 
of  1911,  provides  in  part  that  "the  names  of  all  cmdidates  who  have  been 
duly  nominated  as  hereinafter  provided  shall  be  placed  upon  a  separate 
ballot  at  the  election  designated  to  be  held  for  the  election  of  a  Charter 
Commissioner  and  without  their  party  affiliations  designated;  •  •  • 
The  nomination  and  election  of  the  members  of  such  Commission,  except 
as  herein  specified,  shall  be  conducted  as  near  as  may  \te  as  now  pro- 
vided by  law  for  the  nomination  and  election  of  city  and  wBrd  officers 
in  the  respective  cities  of  this  state." 

In  accordance  with  the  foregoing  language  and  under  authority  of 
said  Act,  it  is  my  opinion  that  it  is  not  necessary  to  have  the  primary 
election  law  in  force  in  a  particular  city  as  a  condition  precedent  to 
the  nomination  of  candidates  for  Charter  Commissioner  but  that  the 
system  under  authority  of  which  candidates  for  city  and  ward  oflQces  are 
selected  would  be  controlling. 

Your  attention,  however,  is  challenged  to  the  provisions  of  Senate 
enrolled  Act  No.  12,  passed  by  the  Legislature  i»f  1!)13,  and  approved  by 
the  Goi'emor  Tuesday,  which  amends  Section  18  of  the  Act  to  which 
I  have  herein  referred.  A  different  method  for  the  selection  of  candi- 
dates for  Charter  (Commissioner  is  prescribed  in  this  later  act.  Howe\-er, 
it  is  provided  in  the  later  act  that  "this  act  is  hereby  declared  to  be 
immediately  necessary  for  the  preservation  of  the  public  peace,  health 
and  safety.  My  opinion  was  requested  as  to  the  validity  of  inserting 
these  last  quoted  words  in  this  particular  act.  It  was  my  opinion,  and 
I  have  not  changed  my  mind,  that  this  act  is  not  immediately  neces- 
sary for  the  preservation  of  the  public  peace,  health  and  safety  and 
that  this  clause  in  the  act  violates  a  plain  provision  of  the  Constitu- 
tion, is  invalid  and  of  no  force  or  effect.  The  act  was  ordered  to  take 
immediate  effect,  which  action  was  based  upon  the  above  quoted  lan- 
guage. It  is  my  opinion  that  the  legislature  did  not  have  the  authority 
to  give  this  act  immediate  effect  for  -wiiich  reason  Section  18  of  Act  203 
of  the  Public  Acts  of  1011,  to  which  I  herein  referred  will  remain  in 
force  and  effect  until  ninety  days  from  the  end  of  the  session  of  the 
Legislature  of  1913,  and  that  if  candidates  for  Charter  Commissioners 
are  selected  prior  to  the  date  wlien  said  Senate  enrolled  Act  No.  12 
actually  and  legally  takes  effect,  that  such  candidates  should  be  se- 
lected under  authoritv  of  Section  IS  of  Act  203  of  the  Public  Acts  of 
1911. 

Verv  respectfullv,  >nol(" 

GRANT  FELIX>WS,  6'^ 

L-pi-o.  Attorney  GMieral. 


ATTORNBTT  GENERAL. 


MICHIQAK  STATE  PRISON.  REVOLVING  FUND.  PRISON  FARM. 
The  Revolving  Fuad  cannot  be  used  b;  the  Board  of  Control  for  the 
parchaee  of  a  prison*  farm. 

March  13.   1913. 

Mr.   Nathan  F.   Siropeoo,  Warden,  Michigan    State  Prison,   Jackson, 
Michigan : 

Dear  Sir — I  have  received  jour  inquiry  relative  to  the  right  of  the 
Board  of  Control  of  the  Michigan  State  Prison  to  use  any  part  or 
portion  of  the  so-called  "Revolving  Fund"  for  the  purchase  of  a  farm 
or  machinery-  incidental  thereto. 

The  so-called  "Revolving  Fund"  is  pi-ovided  for  in  Act  211  of  the 
Public  Acts  of  1907.  .\nother  act  which  I  have  also  examined  in  act 
No.  150  of  the  Public  Acts  of  1911,  providing  for  a  "State  Account 
fund,"  I  have  carefully  considered  the  provisions  of  these  acts.  It 
is  my  opinion  that  it  was  not  the  intent  of  the  l^islature  in  the  pas- 
sage of  either  act  to  appropriate  money  for  the  purchase  of  a  fann  or 
the  necessary  incidents  thereto.  I  am  unable  to  find  any  language  that 
can  be  reasonably  construe^  to  confer  any  such  authority  upon  the 
Board  of  Control. 

The  Board  of  Control  may  have  the  right  and  authority  to  purchase  a 
prison  farm,  but  such  right  and  authority  may  be  actually  exercised 
only  when  the  L^islature  has  made  an  expressed  appropriation  therefor. 

The  option  and  papers  between  yourself  and  Francis  M.  Etlisou  are 
herewith  returned. 

Verv  reepectfullv. 

GRANT  FELLOWS, 

L-pi-o.  Attorney  General. 


HOME  RULE  LAW.  IMMEDIATE  EFFECT  CLAUSE.  Senate  en- 
rolled Act  number  twelve  of  the  L^slative  Session  of  1913,  cannot 
be  given  immediate  effect, 

March  13,  1913. 

Homer  McBride.  City  Attorney,  Flint.  .Michigan: 

Dear  Sir — I  wrote  you  Tuesday  relative  to  your  inquiry  submitted 
under  the  so-called  Home  Rule  Bill.  Vou  stated  that  a  Charter  Com- 
mission has  been  in  existence  in  your  City  for  some  time,  and  you 
asked  to  be  advised  what  effect  the  passage  of  the  Home  Rule  Bill  of 
the  Legislature  of  1913  would  have  upon  your  Commission  or  its  work. 

I  learned  yesterday  that  Senate  enrolled  act  No.  12  was  apprmed  by 
the  Governor- 
It  appears  from  an  examination  of  this  Act  that  it  was  ordered  to 
take  immediate  effect,  based  upon  Section  3  thereof,  which  provides 
that  "this  act  is  hereby  declared  to  be  immediately  necessary  for  the 
preservation  of  the  public  peace,  health  and  safety." 

I  have  heretofore  expressed  an  opinion  relative  to  this  identical 
measure  to  the  effect  that  the  Legislature  cannot  legally  insert  the 
above  quoted  words  therein,  and  that  therefore  in  including  those  words 
in  the  Bill  a  plain  provision  of  the  Constitution  has  been  violated,  and 
this  portion  of  the  Act  is  invalid  and  of  no  force  and  effect.    I  have  not 
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changed  my  opiDion.  Those  acts  which  are  not  legally  given  immediate 
effect,  do  not  take  effect  until  the  expiration  of  ninety  days  from  the 
end  of  the  session  at  which  they  are  passed. 

It  IB  therefore  my  opinion  that  Act  279  of  the  Public  Acts  of  1909, 
aa  amended  by  Act  203  of  the  Public  Acts  of  1911,  will  remain  in  full 
force  and  effect  nntil  said  Senate  enrolled  Act  No.  12  actually  and 
legally  takes  effect. 

Verv  respectfully. 

GRANT  FEUjOWS, 

Irpi-o.  Attorney  General. 


PRIMARY  RLECTION  LAW.  FIFTEEN  PER  CENT  TLAT'SE. 
Method  prescribed  for  determining  the  neoeswiry  vote  under  the  fifteen 
per  cent  clause  in  the  Primarv  Election  I^w. 

March  13,  1913. 

Mr.  S.  Engene  Hull,  Assistant  City  Attorney,  tirand  Rapids,  Mich.: 

I>ear  Sir — In  considering  the  various  questions  submitted  from  differ- 
ent cities  throughout  the  State  relative  to  the  application  of  the  so- 
called  fifteen  per  cent  clause,  being  the  proviso  of  Section  37  of  the 
Primary  Election  Law,  to  the  election  of  candidates  for  T\iird  and  city 
o£Bces,  my  attention  has  been  called  to  certain  statements  set  forth 
in  my  opinion  to  you  rendered  under  date  of  March  7th,  1913,  which 
may  be  misleading,  or  at  least  not  clearly  understood  nnlera  there  is  a 
clear  understanding  of  the  facts  under  consideration  at  the  time  that 
opinion  was  rendered. 

That  opinion  was  rendered  upon  the  understanding  that  there  was  but 
one  candidate  of  the  democratic,  progi-essive  and  socialist  parties  for 
the  city  offices  therein  mentioned,  and  also  one  candidate  of  each  tff 
the  above  named  political  parties  for  each  ward  office.  We  stated :  '"In 
the  case  of  the  candidates  for  the  city  offices  in  question,  it  was  neces- 
sary that  at  least  one  of  the  party  candidates  secure  a  number  of  votes 
equivalent  to  fifteen  per  cent  of  the  votes  cast  by  his  party  for  the 
office  of  Secretary  of  State  at  the  last  November  election,  to  entitle 
any  such  candidates  to  nomination  or  a  place  upon  the  official  election, 
ballot."  This  statement  is  correct  in  its  application  to  the  facts  con- 
sidered. It  would  not  necessarily  be  correct  if  there  were  numerous 
candidates  of  the  same  political  party  for  the  same  office.  It  was  not 
the  intuit  to  hold  that  in  every  case  it  would  be  necessary  to  have  at 
least  one  candidate  of  a  political  party  for  a  city  office,  and  at  least  one 
candidate  of  a  political  party  for  a  ward  office  to  receive  the  necessary 
fifteen  per  cent  vote  as  a  condition  precedent  to  the  nomination  of  the 
candidates.  What  I  wish  to  l*e  understood  as  holding,  and  it  is  for 
the  purpose  of  making  this  point  clear  that  I  am  writing  you,  is  that 
at  least  one,  or  if  there  are  numerous  candidates  for  all  the  offices,  all 
the  candidates  for  some  one  office,  whether  a  ward  or  city  office,  must 
i-cceive  the  necessary  fifteen  per  cent  vote  or  that  particular  political 
party  fails  to  make  n  nomination.  To  illustrate.  Ten  thousand  may 
he  the  necessary  fifteen  per  cent  vote  of  a  particular  political  party  iu 
a  particular  city.  No  one  candidate  for  a  city  office  receives  the  neces- 
sary ten  thousand  votes  in  the  city,  although  there  may  he  numerous 
candidates  for  the  same  office,  the  sum  total  of  their  vote  l>ein(9^t^9^yfti|(j 
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thousatid  votes.  Then  the  particular  candidate  for  ttiat  office  who  re- 
ceives the  highest  vote  is  nominated,  as  also  each  other  candidate  for 
city  office  who  receives  the  highest  vote.  The  same  is  true  in  the  case 
of  a  ward  office.  The  Statute  prescribes  that  "no  certificate  of  nomi- 
nation shall  be  given  to  any  person  whose  political  party  with  which 
he  is  enrolled  casts  at  such  primary  election  less  than  fifteen  percentum 
of  the  vote  cast  by  snch  political  party,  etc."  It  will  he  observed  that 
it  is  the  vote  cast  by  the  political  party  that  is  controlling.  It  must  he 
clear  in  the  above  illustration  that  while  no  individual  candidate  re- 
ceives the  necessary  fifteen  per  cent  vote,  his  political  jiarty  has  actually 
cast  the  necessary  fifteen  per  cent  vote,  which  is  all  that  is  necessary 
or  required. 

I  deem  it  wise  to  call  this  point  to  your  attention  at  this  time  in 
order  that  there  may  be  no  misunderstanding. 

Reepectfallv  yours, 

GRANT  FELLOWS, 

I>-la-o.  Attorney  tienersl. 


TOWNSHIP  OFFirERS.  RKMOVAL  FROM  TOWNSHIP.  Removal 
from  township  of  one  holding  office  of  member  of  Board  of  Review 
vacates  said  office.  A  resident  of  an  incorporated  city  is  disqualified 
from  holding  office  of  member  of  Board  of  Review  in  township  in 
which  citv  is  located. 

March  13,   1913. 

Richard  Fuerst.  Twp.  Clerk.  Burleigh  Twp.,  Whittemore,  Mich.: 

Dear  Sir — I  have  before  me  your  communication  of  the  5th  inst.  rela- 
tive to  a  person  having  moved  out  of  your  township  into  the  tjty  of 
Whittemore  sometime  ago.  who,  at  the  time  of  his  removal,  held  the 
office  of  member  of  Board  of  Review  of  said  Township,  in  which  you 
ask:  "Would  his  residing  in  the  City  of  Whittemore  allow  or  entitle 
him  to  a  vote  in  the  township,  or  hold  office  as  a  member  of  the  Board 
of  Review  of  said  township?" 

I  take  it  that  the  city  of  Whittemore  is  incorporated  under  Act  No. 
279,  Public  Acts  of  1909.  which  provides  in  Sec.  3  thereof,  for  the  elec- 
tion of  a  mayor,  a  body  vested  with  legislative  power,  clerk,  a  treasurer, 
an  assessor  or  board  of  assessors,  and  a  board  of  review. 

It  also  provides  for  the  levy,  collection  and  return  of  state,  county 
and  school  taxes  in  conformity  with  the  general  laws  of  the  State. 

Under  the  above  mentioned  provisions  of  the  act  it  is  evident  that  the 
Board  of  Review  of  the  city  of  Whittemore  would  he  vested  with  certain 
authority  roncerning  the  review  for  purposes  of  taxation,  against  prop- 
erty located  in  the  city  only,  thereby  divesting  from  the  Board  of 
Review  of  the  Township  of  Burleigh  any  authority  relative  to  the  review 
of  assessments  of  ])roperty  in  the  said  city  of  \Vhittemora 

Sec.  2327.  Compiled  Laws  of  1897.  provides  that  every  township  office 
shall  become  vacant  upon  the  happening  of  either  of  the  events  speci- 
fied in  Chapter  1.5  of  the  Compiled  IjBws  of  1897,  as  "creating  a  vacancy." 
That  portion  of  Chapter  15  referred  to,  being  section  1155,  C.  L.  1897, 
subdivision  4  thereof,  in  providing  tliat  every  olHre  shall  be  vacant,  on 
the  happening  of  either  of  the  following  events  before  the  expiration  of 
the  ferm  of  office,  provides  as  follows: 


Digitized  oy 


Google 


31S  ANNUAL  BBPORT.  191S. 

"Upon  his  (the  officer)  ceasing  to  be  an  inhabitant  of  this 
State;  or  if  the  office  be  local,  of  the  district,  county,  township, 
cit;  or  village,  for  which  he  shall  have  been  elected  or  appointed, 
or  within  which  the  duties  of  his  office  are  required  to  be  dis- 
charged." 

The  person  to  whom  you  refer  having  removed  from  the  township  of 
Burleigh  into  the  city  of  Whittemore,  would  be  deemed  to  have  ceased 
to  be  an  inhabitant  of  the  town^ip  for  which  he  had  been  elected  a 
member  of  the  Board  of  Review,  and  within  which  township  the  duties 
of  his  office  as  member  of  Board  of  Review  were  required  to  be  dis- 
charged, and  the  office  would  thereby  become  vacant. 

As  to  his  right  to  vote  in  the  Ton-nship  of  Burleigh,  the  ConstitutiMi, 
Article  III,  Sec.  1,  in  providing  for  the  qualifications  of  electors  reads 
in  part  as  follows: 

"But  no  one  shall  be  an  elector  or  entitled  to  vote  at  any  eleg- 
tion  unless  he  shail  be  above  the  age  of  twenty-one  years  and  has 
resided  in  this  State  six  months  and  in  the  township  or  ward 
in  which  he  offeif  to  vote  ttrenty  tfai/s  next  preceding  such  elec- 
tion." 

Unless  this  person  has  been  a  resident  of  the  township  in  which  he 
seefcs  to  vote  at  least  twenty  days,  next  preceding  any  election,  at 
which  he  proposes  to  offer  bis  vote,  he  would  not  be  deemed  to  be  a 
qnalifted  elector  of  such  toniiship. 

Respectfullv  yours, 

GBAXT  FELrX>WS, 
G-Ia-o.  Attorney-  General. 


REiVIEW  OF  ASSESSMENT  BY  TAX  COMMISSIONER.  FINAL.  The 
review  of  assessments  of  property  by  Board  of  State  Tax  Commis- 
sioners is  final  and  the  local  assessor  must  spread  taxes  according 
to  the  valuations  as  fixed  by  the  Board. 

March  13th,  1913. 

8.  S.  Carleton.  Adjt.,  Orcutt  Post  No.  79,  G.  A.  R.,  Kalamazoo,  Mich.: 

Dear  Sir — Replying  to  your  communication  of  the  25th  ult,  in  which 
you  state  "Our  local  assessor  has  raised  the  assessment  of  some  of  the 
comrades'  homes  above  the  values  fixed  by  the  tax  commissioner,  de 
privlng  them  of  the  benefits  which  they  would  receive  under  the  soldiers' 
Exemption  Law,"  will  say  Act  No,  171  of  the  Public  Acts  of  1911, 
provides  for  un  exemption  from  taxation  of  all  real  estate  to  the  value 
of  |1,000,0()  used  and  owned  as  a  homesteiid  by  any  soldier  or  sailor 
of  the  Federal  Government  who  served  three  months  or  more  in  the 
('ivil  or  Mexican  War,  and  extends  this  exemption  to  any  wife,  or 
widow  of  such  S4>tdier  or  sailor  under  certain  conditions  named  in  said 
Sec.  11  of  said  act,  ^tec.  152  of  the  Public  Acts  of  1311,  provide  for 
the  review  of  assessments  by  the  board  of  State  Tax  Commissioners  of 
the  State  of  Michigan,  and  among  other  things  provides  as  follows: 
"Tlie  action  of  said  hoard  or  member  done  as  provided  in  this  act  shall 
l»e  final."     (It  was  also  held  in  the  case  of  State  Tax  Commissioner  vs. 
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Qainn,  125  Mich.  128,  that  it  is  the  duty  of  the  assesBor  to  spread  the 
taxee  on  the  roll  according  to  the  valuations  as  made  or  changed  by 
the  State  Board  of  Tai  Commissioners.)  If  your  local  assessor  has 
raised  the  assessment  of  any  comrade  above  the  value  as  fixed  by  the 
board  of  State  Tax  Commissioners  during  the  last  three  years,  provided 
the  property  so  assessed  remains  substantially  the  same,  he  has  acted 
without  legal  authority  and  the  assessment  is  void,  and  your  remedy 
wonld  be  to  pay  the  taies  so  levied  under  protest  and  take  the  matter  up 
with  your  township  board  for  the  remittance  of  the  same. 

Ver\'  respectfully, 

GRANT  FELLOWS, 
Gla-o.  Attorney-  Oeneral. 

LIQUOR  DEALERS.  tt"HOLESALE.  WAREHOUSE  AX1>  AGEXCY. 
Xo  more  than  one  wnr^ouse  or  agency  to  be  established  and  main- 
tained by  any  niiolesale  dealer  in  any  township,  village  or  city. 

March  13th,  1913. 

Arthur  8.  Fetters,  Sec'y.,  American  Brewing  Co.,  Detroit,  Micb.: 

Dear  Sir — Replying  to  your  communication  of  the  26th  nit.  addressed 
to  Hon.  Franz  C.  Kuhn,  in  which  you  ask  "Would  it  be  necessary  to 
have  any  additional  license  to  what  we  now  have  should  we  arrange 
to  have  a  warehouse  for  bottle  beer  in  another  part  of  the  city  in  which 
we  are  located,  from  which  to  deliver  bottle  beer,  provided  that  all  sales 
are  made  from  the  brewery?" 

Sec.  1  of  Act  2»1  of  the  Public  Acts  of  1909.  after  providing  that 
"Any  perB4)n  or  corporation  or^niaed  under  the  laws  of  this 
OP  any  other  state  of  the  United  States,  engaged .  wholly  or  chiefly 
in  the  business  of  selling  at  wholesale  any  of  the  liqnors  mentioned 
in  this  section,  may  establish  and  maintain  a  warehouse  or 
agency  in  connection  therewith  in  any  tOHtiship,  village  or  city 
in  this  state,  for  the  storage  and  sale  at  wholesale  of  brewed 
OP  malt  liqaors  manufactured  by  such  person  or  corporation,  either 
in  this  state  or  any  other  state  of  the  United  States,  and  may  so 
sell  and  deliver  the  same  in  any  such  township,  village  or  city,  or 
in  any  other  city,  township  or  village  upon  pa.xTnent  of  a  license 
fee  of  fifty  dollars  for  each  such  warehouse  and  agency  so  es- 
tablished;" provides  as  follows: 

"Provided,  That  no  more  than  one  such  warehouse  and  agency 
may  be  established  by  any  i»uch  j)erBon  or  corporation  in  any 
one  township,  village  or  city," 

According  to  the  last  mentioned  provision  of  the  taw  if  you  already 
have  one  such  ware  house  in  the  City  of  Detroit,  in  my  opinion.  ,vou 
would  be  precluded  by  the  alwve  quoted  provision  fn)m  establishing  a 
second  warehouse  in  that  city ;  or  if  you  have  no  warehouse  in  the  Oit.v 
of  Detroit  at  the  present  time  you  could  establish  a  warehouse  for 
bottle  beer  there  upon  pa.>Tnent  of  a  license  fee  of  foO.OO,  for  wich  ware 
house  and  agency  so  established. 

Verv  respectfuliv. 

GRANT  FELIX)WS. 

G-la-o.  Attorney  Oeneral. 
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MORTGAGE  TAX  LAW.  In  computing  tiie  speoific  tax,  the  connty 
treasurer  ia  governed  hy  the  amount  appearing  as  secnred  by  the 
inBtniment  preswited. 

March  17,  1913. 

Wilbur  K.  Bums,  Attorney  nt  La^wv  NiieR,  Mich.: 

Dear  Sir — ^Your  letter  of  the  13th  inst.  has  been  received. 

In  reply  thereto  1  would  say  that  in  my  opinion  the  tax  in  the  case 
to  which  you  refer  should  be  computed  upon  the  entire  |14,000,  regard- 
less of  the  fact  that  a  portion  of  that  amount  was  paid  in  cash  upon 
the  execution  of  the  instrument.  The  mortgage  tax  law,  which  is  Act 
No.  91  of  the  Public  Acts  of  1911  seems  to  contemplate  that  the  treas- 
urer in  computing  the  amount  of  the  tax  is  to  be  guided  solely  by  the 
face  of  the  instrument.  You  will  note  from  the  reading  of  that  Act  that 
no  provision  is  made  for  determining  the  amount  secured  by  a  mort- 
gage except  by  reference  to  the  face  of  the  instrument,  except  as  indi- 
cated in  Sec.  5  of  the  Act.  This  omission  is  rendered  the  more  signifi- 
cant by  the  provisions  of  Sec,  (i  relative  to  the  recording  prior  to  Jan, 
Iflt,  1912,  of  mortgages  previously  executed,  and  upon  wbich  a  portion 
of  the  amount  secured  had  been  paid.  ' 

As  bearing  upon  this  proposition  and  supporting  the  position  that 
this  department  has  taken  I  would  respectfully  refer  you  to  the  case  of . 
the  People  vs.  Noeller,  137  N.  W,,  245,  decided  by  onr  Supreme  Court 
last  July. 

Trusting  that  I  have  indicated  the  position  of  this  department  upon 
this  question,  I  am, 

Respectfally  yours, 

GR.\NT  FELLOWS, 

Ca-la-o.  Attorney  General. 


VILLAGE  ELECTION.  SPECIAL  QUESTIONS.  The  state  law  does 
not  require  ballots  used  in  voting  on  special  questions  submitted  under 
a  village  charter  to  be  numbered. 

March  17,  1913. 

Mr.  Edward  W.  Hymen,  Clio.  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  communication  of  the  15th  inst. 
relative  to  the  ballots  used  at  your  recent  election  in  voting  on  certain 
propositions  submitted.  You  wish  to  know  if  these  ballots  should  have 
been  numbered. 

In  reply  to  your  question  I  would  say  that  the  numbering  of  ballots 
used  at  elections  is  governed  by  the  provisions  of  Act  214  of  the  Public 
Acts  of  1901.  The  provisions  of  that  act  do  not  extend  to  ballots 
used  in  voting  upon  special  questions  that  may  be  submitted  under  a 
village  charter.  My  attention  is  challenged  to  no  statute  of  this  state 
that  requires  such  ballots  to  be  numbered  in  order  to  be  legal.  I  would, 
however,  suggest  that  you  examine  your  village  charter  to  ascertain  if 
there  is  any  such  re<|uirement  imposed  by  it.  Very  likely  your  village 
attorney  can  advise  you  upon  that  point. 

Very  respectfullv, 

GRANT  FELTX)WS, 

Ca-g-o.  Attorney  General.     . 
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SALOONS,  LICENSING  OF.  The  township  board,  village  or  city  coun- 
cil have  uo  authority  to  grant  licenses  to  saloons  tu  excess  of  the 
number  limited  by  statute  in  such  township,  village  or  city. 

March  17,  1913. 
John  Peterson,  Township  Cleit,  Bergland  Twp.,   Bei^land,  Mich.: 

Dear  Sir — Replying  to  yonr  communication  of  the  28th  ult.  in  which 

yon  state: 
"We  have  in  the  township  of  Bergland  two  saloona  at  present.    The 

population  is  about  four  hnndred.     A  third  party  wishes  to  engage  in 

saloon  business  next  May.     Have  the  township  Board  any  legal  right 

to  grant  said  third  partv  a  saloon  license?" 
Section  39  of  Act  No"  291  of  the  Public  Acts  of  1909,  provides' as 

follows: 

"That  if  after  this  act  takes  effect  the  number  of  retail  deal- 
ers in  any  township,  village  or  city,  shall  be  iu  excess  of  the 
ratio  of  one  to  each  five  hundred  inhabitants,  acording  to  the 
last  United  States  census,  no  license  or  licenses  shall  be  issued  to 
any  person  or  persons,  to  take  place  of  such  license  or  licenses 
as  shall  have  been  revoked  as  in  this  act  provided,  or  shall  volun- 
tarily have  been  surrendered,  until  the  ratio  of  the  licenses  granted 
and  the  saloons  in  such  township,  village  or  city  shall  not  exceed 
one  saloon  for  every  five  hundi^  iDhabitauts  thereof,  according 
to  the  last  United  States  coisus:  Provided  further,  that  said 
ton'aship  board,  board  of  trustees,  council  or  common  council 
of  any  township,  village  or  city,  may  by  ordinance  limit  the 
number  of  licenses  to  be  granted  for  such  township,  village  or 
city;  but  the  number  of  licenses  issued  shall  in  no  case  exceed 
one  to  every  five  hundred  inhabitants,  according  to  the  laat  United 
States  census,  excepting  as  herein  provided:" 

The  population  of  your  township  b^ng  about  foar  hundred  as  you 
state,  and  having  already  two  saloons  in  said  township,  the  town^ip 
board  would  have  no  legal  right  to  grant  a  license  for  a  third  saloon 
in  said  township.  I  apprehend  that  the  existence  of  two  saloons  in 
your  township  at  the  present  time  is  due  to  the  fact  that  they  existed 
at  the  time  Act  No.  291  of  the  Public  Acts  of  1909  became  operative, 
and  have  never  had  their  license  revoked  or  have  voluntarily  sorrendCTed 
the  same. 

Beepectfullv  yours. 

GRANT  FELLOWS, 
G-la-o.  Attorney  General. 

41     . 
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DESERTION  OF  WIFE  AND  MINOR  CHILDREN.  VENUE.  Under 
Act  No.  144,  P.  A.  1907,  prosecution  for  deaertion  may  be  had  in 
the  county  where  desertion  took  place,  or  in  any  county  within  the 
state  where  the  wife  or  children  reside  uiKin  complaint  of  proper 
oflSclalB  of  that  county. 

March  17,  1913. 

Walter  E.  Grelick,  Sheriff,  Ijeelanau  County,  Ti-averse  City,  Mich.: 

Dear  Sir — I  have  before  me  your  communication  of  the  24th  ult, 
in  which  you  say  "a  family  moved  from  Ijeelanau  County  some  time  last 
September  to  Traverse  City  in  Grand  Traverse  County,  They  have 
applied  for  help  from  Ijeelanau  County  and  are  receiving  help  at  the 
present  time  from  this  county,  the  husband  has  abandoned  his  family 
and  it  ia  desired  to  prosecute  him  on  that  charge.  Will  you  please 
let  me  know  which  county  shall  take  hold  of  this  matter." 

At  common  law  the  venue  should  always  be  laid  in  the  county  where 
the  offense  was  committed,  but  to  the  rule  there  are  certain  excep- 
tions fixed  by  statute.  Act  No.  144  of  the  Public  Acts  of  1907,  pro- 
vides for  the  punidiment  of  any  person  who  deserts  and  abandons  his 
wife,  or  deserts  and  abandons  hi^  minor  children  under  fifteen  years 
of  age,  without  providing  necessai"}'  and  proper  shelter,  food,  care 
and  clothing  for  them,  and  Sec.  4  of  said  act  provides  as  follows: 

"Any  of  the  Superintendents  of  the  Poor  of  the  city  or  county, 
or  the  County  Agent  of  the  State  Koai-d  of  Corrections  and 
Charities  for  the  county  wherein  the  wife  or  minor  children  of  the 
person   complained  of  reside,   may   make   the   complaint." 

In  my  opinion  the  county  authorities  mentioned  in  said  Sec,  4  of 
the  county  wherein  the  wife  or  children  of  this  person  reside,  are  au- 
thorized to  make  a  complaint  against  this  jiei-sou  for  the  violation 
of  the  statute,  and  the  case  could  be  tried  in  said  county,  that  is  to 
say,  if  the  wife  and  children  reside  in  Grand  Traverse  County,  the  Supts. 
of  the  Poor  or  the  County  Agent  of  Grand  Travei-se  County  may  make 
the  complaint  in  Grand  Traverse  County.  Said  Sec.  4,  however,  is  not 
exclusive  and  the  wife,  or  any  other  person  intei-ested,  may  make 
complaint  in  the  county  wherein  the  abandoumrait  took  place,  and 
the  case  tried  in  such  county.  The  evident  puriwse  of  see.  4  of  Act 
No.  144  of  the  Public  .\cts  of  1907  was  to  permit  the  Superintendents 
of  the  Poor  op  the  County  Agent  of  any  County  in  the  state  where  an 
abandoned  family  resided,  to  make  com])lnint  and  have  the  case  tried 
and  determined  in  such  county,  thereby  relieving  the  ja-osecution  of 
the  necessity  of  bringing  material  witnesses  fi-oni  some  remote  part 
of  the  state  to  apjvear  and  give  evidence  at  the  trial. 

Very   respect  full  v. 

"grant  fellows. 

Glao.  .\ttorney  General, 


.yGoogle 
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VILLAGE  ELECTION.  BALT>OT.  CROSS  IN  CIRCLE  AT  HEAD 
OF  THE  TICKET.  Where  there  is  but  one  ticket  printed  on  the 
ballot  it  is  not  necessary  for  the  voter  to  place  a  cross  in  the  circle 
at  the  head  of  the.ticliet. 

March  17,  1913. 

F.  B.  Hall,  Augusta,  Mich.: 

Dear  Sir— Your  communication  of  the  11th  inst.  addressed  to  this 
department  has  been  received.  You  state  that  at  your  recent  village 
election  there  was  but  one  ticket  in  the  field,  that  the  voters  used 
gnmiued  slips  and  that  the  canvasaing  board  rejected  all  ballots  not 
having  a  cross  in  the  circle  under  the  name  of  the  ticket.  You  wish 
to  know  if  the  board  was  right  in  rejecting  such  ballots. 

In  reply  to  your  inquiry  I  would  say  that  the  Supreme  Court  of 
this  State  in  the  case  of  Johnson  vs.  Board  of  Cauvassers,  101  Mich. 
187,  has  held  that  where  there  is  but  one  name  upon  the  ballot  for 
each  office,  such  ballot,  if  voted,  tnhould  be  counted  as  one  vote  for 
the  name  of  ench  candidate  printed  thereon.    The  court  says: 

"It  is  true  that  the  law  was  not  technically  complied  with  by  those 
who  caat  these  ballots  but  the  stamping  of  these  ballots  would  not, 
so  far  as  we  can  see.  have  added  to  the  certainty  of  the  voters  in- 
tention, nor  does  the  failure  In  any  way  hazard  the  rights  of  any  one. 
In  such  a  ease  the  voter  should  notbe  deprived  of  his  vote  if  it  can 
be  avoided." 

It  follows  under  the  authority  of  this  holding  that  the  ballots  re- 
ferred to  should  have  been  counted  as  one  vote  for  each  candidate  whose 
name  was  printed  tliereon.  unless  such  name  or  names  were  erased. 
Any  person  whose  name  was  written  or  pasted  upon  such  ballot,  if  the 
name  of  the  candidate  printed  thereon  was  erased  or  covered  up,  is  en- 
titled to  one  vote.  The  general  rule  governing  such  cases  is  that  the 
intention  of  the  voter  muct  appear  from  the  ballot. 

Respectfullv, 
GRANT   fellows; 

Ca-la-o.  Attorney  General. 


ELECTION  LAW.  The  action  of  the  Board  of  inspectors  in  calling 
the  attention  of  voters  to  certain  slips  does  not  invalidate  the  elec- 
tion, there  being  no  evidence  of  fraud  of  intentional  wrong-doing. 

March  17,  1913. 
H.  Sprague,  Burlington,  Mich.: 

Dear  Sir — Your  letter  of  the  13th  inst.  relative  to  the  use  of  slips 
at  your  recent  election  and  the  action  of  the  Board  of  Inspectors  in 
calling  the  attention  of  voters  thereto  has  been  received. 

In  reply  thereto  I  would  say  that  in  the  absence  of  any  showing  of 
actual  fraud,  or  that  voters  had  been  unduly  influenced  by  the  manbers 
of  the  board,  the  election  is  not  open  to  question.  I  do  not  think 
that  such  practices  should  be  encouraged,  but  it  does  not  appear  from 
your  letter  that  there  was  any  intentional  wrong  doing  on  the  part 
of  any  one,  or  that  any  voter  was  actually  influenced  by  the  conduct 
referred  to.     Any  private  individual   who  may  consider  that  the  elec- 
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tion  was  tainted  with  fraud  and  that  his  rights  were  impaired,  shoald 
consult  private  counsel  and  take  such  action  as  iB  neceesary  to  pro- 
tect his  rights. 

Reepectfnllj  yours, 

GEAUT  FELLOWS, 
Ca-la-o.  Attorney  Gena^I. 


MORTGAGE  TAX  LAW.  The  amount  of  the  specific  tax  is  to  be 
determined  by  reference  to  the  sum  appearing  to  be  secured  upon  the 
face  of  the  instrnment. 

March  17,  1913. 

Mr.  Wilbur  N.  Boms,  Attorney  at  T^aw,  Niles,  Michigan : 

Dear  Sir — Your  letter  of  the  6th  inst.  relative  to' the  amount  of 
mortgage  tax  on  a  certain  land  contract,  has  been  received.  You  state 
that  the  total  consideration  for  the  sale  of  the  land  was  ^14,000,  that 
13,000  wad  payable  in  cash  upon  the  delivery  of  the  contract  and  that 
the  balance  is  payable  in  yearly  payments  of  fl,000  each.  You  de- 
sire to  linow  whether  the  county  treasurer  is  ^ititled  to  collect  one- 
half  of  one  per  cent  upon  the  full  amount  of  |14,000,  or  upon  that 
amount  less  the  cash  payment  of  fS.OOQ,  that  is,  upon  the  fll,0OO, 
which  is  the  unpaid  balance. 

In  reply  to  your  question  I  would  say  that  the  statute  seems  to 
require  that  the  tax  shall  be  based  upon  tfie  amount  secured  by  the 
mortgage.  This  department  has  heretofore  held  that  the  county 
treasurer  is  to  be  guided  by  the  face  of  the  insfniment  itself  in  de- 
termining what  the  amount  secured  thereby  actually  is.  In  the  case 
to  which  you  refer,  if  it  appears  from  the  face  of  the  instrument  that 
the  full  amount  of  |14,000  is  secured  thereby,  then  the  treasurer  is 
entitled  to  compute  the  tax  upon  that  basis.  If,  on  the  other  hand, 
it  appears  from  such  instrument  that  the  total  amount  actually  se- 
cured thereby  is  but  fll,000,  then,  in  my  opinion  sucb  amount  is  to 
be  used  in  computing  the  tax. 

Kespectfultv  TOurs, 

GR.tNT  ■  PEIXOW8, 

Ca-g-o.  Attorney  General, 


CANDIDATES  FOR  TOWNSHIP  OFFICES.  There  is  nothing  in  the 
law  to  prevent  a  caucus  of  one  party  nominating  as  its  candidate 
for  township  office  one  who  is  enrolled  as  a  member  of  another 
party. 

March  17,  1913. 

Richard  B.  Hewitt,  Esq.,  C/o  General  Fire  Extinguisher  Co.,  Detroit, 
Mich.: 

Dear  Sir — Your  letter  of  the  5th  inst.  has  been  received. 

You  wish  to  know  if  it  is  necessary  for  a  township  candidate,  in 
order  to  be  eligible  to  be  enrolled  under  the  party  nominated,  that 
is,  if  a  republican  caucus  could  nominate  as  its  candidate  forkgitOT^ih 
ship  office,  one  who  is  enrolled  as  a  democrat.  '^ 
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In  reply  to  jour  inquiry  I  will  say  that  under  the  old  system  of 
Dominations  by  caucus,  by  which  candidates  for  township  offices  are 
nominated,  there  is  no  necessity  for  a  candidate  being  enrolled  as  a 
member  of  the  party  nominating  him;  consequently  there  is  nothing 
in  the  law  to  prevent  a  republican,  caucus  nominating  an  enrolled 
democrat  or  a  democratic  caucus  nominating  an  enrolled  republican. 
Respectfully  yours, 

GRAUT  FELLOWS, 
Ca-lao.  Attorney  General. 


PRIMARY  EILECTTON  LAW.  The  city  primary  and  a  county  primary, 
although  held  on  the  same  day  are  entirely  separate  and  distinct, 
and  the  electors  participating  solely  in  the  city  primary  are  not  to 
be  considered  in  determining  whether  or  not  the  candidates  for 
county  offices  on  any  ticket  were  nominated. 

March  17,  1913. 

Mr.  Harris  E.  Qalpia,  Prosecuting  Attorney,  Muskegon,  Michigan : 

Dear  Sir — I  have  received  your  letter  of  the  15th  inst.  in  which  you 
request  an  opinion  from  me  on  the  15%  clause  of  section  37  of  the 
primary  act  You  state  that  at  the  last  primary  election  in  Muskegon 
County  360  electors  of  the  National  Pr<^res8ive  party  voted  that  od 
the  same  day  a  primary  election  was  held  also  in  the  City  of  Muske- 
gon, and  that  474  National  Progressive  votes  were  cast  for  the  various 
candidates  for  Mayor  of  that  city.  You  further  state  that  15%  of 
the  total  number  of  votes  cast  by  that  party  for  Secretary  of  State 
last  fall  is  504,  and  wish  to  know  of  those  progressives  who  partici- 
pated in  the  city  primary  election  but  not  in  the  county  primary 
election  held  on  the  same  day  are  to  be  considered  for  the  purpose  of 
determining  whether  or  not  the  candidates  for  county  offices  are  en- 
titled to  a  place  upon  the  ballot  nnder  the  provisions  of  section  37  of 
the  primary  act 

In  reply  to  your  inquiry  I  would  say  that  in  my  opinion  the  city 
primary  and  the  county  primary,  though  held  on  the  same  day  are 
to  be  considered  as  separate  and  distinct  and  that  the  requirement  of 
the  statute  would  neecBsitate  that  15%  of  the  electors  of  the  National 
Prc^reseive  party  who  voted  for  Secretary  of  State  last  fall  must  par- 
ticipate in  the  county  primary  if  the  names  of  its  candidates  are  to 
be  printed  upon  the  official  election  ballot.  The  controlling  provision  of 
the  statute  reads  as  follows : 

"Provided,  That  no  candidate  for  any  city,  county,  district 
or  state  office  shall  be  deemed  nominated,  and  no  certificate  of 
nomination  shall  be  given  to  any  person  whose  political  party 
with  which  he  is  enrolled  casts  at  such  primary'  election  less 
than  15%  of  the  vote  cast  by  such  political  party  for  Secretary 
of  State  at  the  last  preceding  biennial  or  November  election, 
and  in  such  case  such  political  party  shall  not  be  entitled  to 
have  the  names  of  any  candidates  printed  npon  the  official 
election  ballot." 

Under  the  language  quoted,  it  appears  to  me  that  when  the  noraina- 
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tion  of  candidates  for  county  offices  is  iu  qaeatioD  that  the  words,  "at 
such  primary  election"  moBt  be  construed  to  mean  at  the  county  pri- 
mary election.  I  am  constrained  to  taie  the  position,  therefore,  &at 
no  candidate  for  the  ofBce  of  county  road  commissioner  on  the  Na- 
tional Progressive  ticket  in  your  connty  is  entitled  under  the  pro- 
visions of  section  37  to  have  the  required  certificate  of  n(HniDation 
isaaed  to  him  or  to  have  his  name  printed  upon  the  election  ballot. 
Very   respectfully, 

GRANT  FELLOWS, 
Ca-g-o.  Attorney  General. 


WORKMAN'S   COMPENSATION  LAW.     CITIES   AND  VILLAGES, 
VOLUNTEER  FIREMEN. 

1.  Oitiea  and  villages  are  included  as  employers  under  Compen- 
sation Act. 

2.  Volunteer  Firemen  are  employes  within  meaning  of  the  Act. 

March   18th,   1913. 
Hon.  Wayne  R.  Rice,  House  of  Kepi-esentatives,  Capitol,  Lansing: 

Dear  Sir — In  response  to  your  oral  request  for  an  opinion  as  to 
■fthether  volunteer  Ar^nen  in  cities  and  villages  come  within  the  pro- 
visions of  the  Workingmen's  Compensation  Act  so  as  to  be  entitled 
to  compensation  for  injuries  received  while  fighting  fires  in  the  service 
of  such  cities  and  villages,  I  would  advise  as  follows: 

Cities  and  Villages  are  authorized  by  the  laws  relating  thereto  to 
employ  men  to  protect  property  located  within  their  confines  from  fire. 

Section  3277  Etseq,  Compiled  IjBWs;  and 
Section  287S  Etseq,  Compiled   Laws. 

This  can  be  accomplished  either  by  a  permanent  fire  department  or 
by  i>aying  for  the  help  as  needed,  namely, — by  the  so-called  volunteer 
system.  In  very  many  cities  and  villages  the  work  of  controlling  and 
extinguishing  fires  is  done  by  volunteer  firemen  who  are  paid  at  a 
given  rate  for  each  fire  as  it  occurs. 

The  provisions  of  the  Workingmeo's  Compensation  Law  which  seem 
to  be  applicable  are  as  follows: 

Part  I,  Section  5  "The  following  shall  constitute  employers  subject 
to  the  provisions  of  this  Act :  I,  The  State  and  each  County,  Gity, 
township,  incorporated  Village  and  school  district  therein."  •  •  •  •  • 

Part  I,  Section  7  "The  term  'employe'  as  used  in  this  Act  shall  be 
construed  to  mean:  I,  EJvery  person  in  the  sen'ice  of  the  State,  or  of 
any  County,  City,  township,  incorporated  village  or  school  district 
therein  under  any  appointment,  or  contract  of  hire,  express  or  implied, 
oral  or  written,  except  any  ofllcial  of  the  state,  or  of  any  county,  city, 
township,  incorporated  village  or  Bchool  district  therein:  Provided, 
that  one  employed  by  a  contractor  who  has  contracte^l  with  the  County, 
City,  township,  incorporated  village,  school  district  or  the  state, 
through  its  representatives,  shall  not  be  considered  an  employe  of  the 
State,  Connty.  city,  towntrtiip,  incorporated  Village  or  school  district  i 
which  made  the  contract."  k)OylC 
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There  can  be  no  donbt  that  an  the  r^tularly  employed  firemen  in 
cities  and  villages,  where  a  fire  department  with  a  paid  force  is  main- 
tained would  come  within  the  proviBions  of  the  law,  the  eame  as  other 
employes  of  the  cities  or  villages;  this  because  cities  and  villages  are 
expressly  declared  to  be  employers  within  the  meaning  of  the  act,  and 
employes  of  cities  and  villages  are  declared  to  be  employes  within  the 
meaning  of  the  act.  As  a  general  proposition,  an  employe  is  one  who 
works  for  another.     (Webster's  definition). 

The  definition  of  employer  and  employe  as  given  in  the  Act  does  not 
seem  to  carry  with  it  any  particular  requirement  as  to  the  period  of 
employment,  nor  does  it  import  continuous  employment. 

T  am  of  the  opinion  that  any  appreciable  period  of  time  in  which 
one  person  is  in  the  employ  of  another  would  be  suflicient  to  consti- 
tute the  relation  of  employer  and  Miiploye  between  them.  Neither  does 
the  act.  except  in  Section  2  of  part  II,  place  any  restrictions  on  the 
kind  of  work  thnt  constitutes  employment  within  the  meaning  of  the 
law.  The  principal  desideratum  is  that  the  relationship  exists  and 
that  injury  is  received  in  the  course  of  the  employment.  These  facts 
being  established  and  the  employer  or  employe  not  being  within  the 
excepted  classes,  the  right  to  the  benefits  conferred  by  the  Act  follow 
the  injury. 

Although  the  matter  is  not  free  from  doubt.  I  am  inclined  to  the 
opinion  that  your  inquiry  should  be  answered  in  the  afilrmative.  The 
exact  or  approximate  compensation  to  which  an  injured  volunteer  fire- 
man would  be  entitled  to,  would  in  my  opinion  be  rather  diflScult  of 
computation  under  the  provisions  of  section  2  of  part  II,  but  as  that 
only  affects  the  amount  recoverable  and  not  the  right  to  recover  I 
shall  not  further  enlarge  upon  it  in  this  opinion. 

Respectfully  yours, 

GRANT  FELrX)WS, 

P-pi-o.  Attorney  General. 


PAYMENT  BY  CHECK.  Such  payment  is  not  legal  tender.  In  ab- 
sence of  contract  no  one  can  be  compelled  to  accept  a  check  in  pay- 
ment of  any  debt  but  may  insist  that  he  receive  cash. 

March   18th.   1913. 
John  Fitzgibbon,  Lansing,  Michigan: 

Dear  Sir — I  am  returning  herewith  the  letter  of  J.  F.  Chapman 
addressed  to  the  Editor  of  the  Detroit  News  which  you  have  referred 
to  this  Department  for  an  opinion  on  the  various  matters  contained 
therein. 

The  first  proposition  referred  to  in  the  letter  relates  to  the  payment 
of  employes  by  check  instead  of  with  cash.  The  writer  wishes  to  know 
if  such  payment  is  legal. 

In  reply  thereto  I  would  say  that  the  custom  of  paying  by  check  is 
one  that  has  grown  up  in  the  business  world  mainly  because  of  the 
greater  convenience  of  such  a  method.  Strictly  speaking,  a  check  is 
not  recognized  by  the  law  as  legal  tender,  hence  it  follows  that  in  the 
absence  of  contract  upon  the  proposition  no  one  can  be  compelled  to 
accept  a  check  in  payment  of  any  debt  but  may  insist  that  he  receive 
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cash  instead.  In  most  inFtaaees,  however,  the  custom  of  different  em- 
ployers of  paying  by  check  is  so  well  knon-n  and  so  firmly  established 
that  it  may  be  considered  to  be  within  the  contemplation  of  the  parties 
as  the  contractual  method  of  payment  at  the  time  when  the  contract  of 
employment  is  made.  ]kfy  attention  has  not  been  challenged  to  any 
provision  of  the  statute  that  eeems  to  require  the  payment  of  cash  by 
employers,  as  your  correspondent  suggests. 

The  second  inquiry  requests  an  opinion  as  to  whether  or  not  the 
22nd  of  February  is  a  legal  holiday  within  this  State.  Regarding  this 
matter  J  would  call  your  attention  to  Act  So.  24G  of  the  Public  Acts 
of  1909,  which  provides  that  certain  days,  among  them  being  the  22nd 
of  February-  shall  be  regarded  as  holidays  so  far  as  the  holding  of 
courts,  and  the  preKcuting  for  payment  or  acceptance  or  the  protesting, 
of  negotiable  paper,  are  concerned.  It  does  not  appear  that  Washing- 
ton's Birthday  is  to  be  regarded  as  a  holiday  for  any  other  purpose  or 
purposes  than  those  suggested  in  the  act  referred  to. 

I  am  therefore  of  the  opinion  that  an  employe  who  refused  to  work 
upon  that  day,  unless  his  contract  for  employment  expressly  provided 
that  he  need  not  do  so,  must  be  deemed  to  have  broken  his  contract, 
and  consequently  is  subject  to  discharge  if  the  employer  sees  fit  to  take 
advantage  of  the  breach. 

As  to  the  number  of  hours  that  shall  constitute  a  day's  work  in  this 
State,  I  would  refer  you  to  Sec,  5453  of  the  C.  L,  of  1S9T,  which  reads 
as  follows: 

"The  People  of  the  State  of  Michigan  enact,  that  in  all  fac- 
tories, work  shops,  salt  blocks,  saw  mills,  logging  or  lumber 
camps,  booms  or  drives,  mines  or  other  places  used  for  mechani- 
cal, manufacturing,  or  other  purposes  within  the  State  of  Michi- 
gan, where  men  or  women  are  employed,  ten  hours  per  day  shall 
constitute  a  legal  day's  work,  and  any  proprietor,  stockholder, 
manager,  clerk,  foreman  or  other  employer  of  labor  who  shall 
require  any  {person  or  persons  in  their  employ  to  perform  more 
than  ten  hours  per  day,  shall  be  compelled  to  pay  such  employes 
for  all  over  time  or  extra  hours  at  the  regular  per  diem  rate 
unless  tliei-e  be  an  agreement  to  the  contrary." 

It  will  be  noted  that  the  section  is  expressly  declared  to  be  subject 
to  any  contract  which  the  parties  may  make,  consequently  there  is 
nothing  to  prevent  an  employer  and  employe  agreeing  upon  a  greater 
number  of  hours  as  a  day's  work,  and  such  an  agreement  will  be  im- 
plied in  case  the  employment  is  of  such  a  nature  as  to  call  for  irregular 
and  uncertain  hours.  Thus  it  has  been  held  by  our  Supreme  Court 
that  one  who  confnicted  to  work  as  night  watchman  with  full  knowledge 
that  the  employes  invariably  work  as  many  hours  per  day  as  the  business 
required  could  nol  recover  extra  compensation  under  this  act  for  over 
time.  It  has  also  been  held  that  this  statute  does  not  apply  to  service 
or  employment  by  the  week,  month  or  year. 

As  a  general  proposition  therefore,  this  matter  is  one  that  must  be 
governed  by  the  contract  of  employment.  If  such  contract  specifies  the 
number  of  hours  of  labor  per  day,  or  if  there  is  a  custom  r^ulating 
the  same  which  was  knowu  to  both  parties  at  the  time  the  contract 
was  entered  into,  then  the  employe  can  be  legally  i-equired  under.anch,! 
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cotttract  to  work  only  the  number  of  hours  called  for  therein.  Like- 
wise, if  he  refuses  to  work  such  number  of  hours  he  may  be  deemed 
to  have  broken  the  contract,  and  be  discharged  in  consequence. 

Where  the  contract  of  employment  is  not  for  any  definite  length  of 
time,  but  is  solely  at  the  will  of  the  employer,  the  relation  may  be 
terminated  at  any  time  and  for  any  reason  deemed  by  the  employer  to 
be  suffloient. 

Respectfully  yours, 

GRANT  FELLOWS, 

Ca-la-o.  Attorney  General. 


BEGISTEEED   PHARMACISTS.     A  registered   pharmacist  may  take 
into  partnership  with  him  one  who  is  not  re^stered. 

March   18th,    1913. 
Mr.  Von  W.  Fumiss,  Nashville,  Mich. : 

Dear  Sir — Your  communication  of  the  13th  inst.  has  been  received. 
Your  statement  and  inquiry  are  as  follows: 

"I  am  planning  upon  taking  in  a  partner  in  my  business,  who  is  not 
at  present  a  registered  pharmacist.  Could  we  call  the  firm  Fumiss  & 
Wotring  before  Mr.  Wotring  is  registered?  If  not,  what  liberties  have 
we  in  using  his  name  in  the  firm?" 

Replying  to  vonr  question  I  would  sav  that  this  matter  is  governed 
by  sections  14  and  15  of  Act  No.  332  of  the  Public  Acts  of  1905.  Sec- 
tion 15  of  that  act  reads  as  follows: 

"Except  as  prescribed  by  the  provisions  of  this  act  it  shall 
not  be  lawful  for  any  person  to  practit-e  as  a  roistered  pharma- 
cist, registered  druggist,  or  advertise  himself  by  sign  or  other- 
wise to  be  such,  or  to  engage  in,  conduct,  carry  on,  or  be  em- 
ployed in  the  dispensing,  compounding  or  retailing  of  drugs, 
medicines  or  poisons  within  this  State:  Provided,  This  section 
and  the  preceding  section  shall  not  be  construed  as  precluding 
any  person  from  owning  a  drug  store  or  pharmacy  if  all  of 
the  pharmaceutical  work  in  the  same  shall  be  under  the  per- 
sonal supervision  and  direction  of  a  registered  pharmacist." 

Under  the  provisions  of  this  act  there  is  nothing  to  prevent  your 
taking  Mr.  Wotring  into  partnership  with  yourself.  However,  until  he 
is  registered  as  a  pharmacist  he  may  not  hold  himself  forth  or  advertise 
in  such  a  manner  as  to  create  the  impression  that  he  is  a  registered 
pharmacist,  neither  could  he  dispense  or  compound  drugs,  medicines  or 
poisons,  as  snch  can  only  be  done  legally  by  a  pharmacist  who  is  regis- 
tered in  accordance  with  the  provisions  of  the  law.  As  suggested  by 
the  language  quoted  however,  there  is  no  legal  objection  to  his  name 
appearing  as  a  member  of  the  Arm. 

Respectfullv  yours, 

GRANT  FELLOWS, 

Ca-la-o.  Attorney  General. 
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WORKINGMEK'S  COMPEXSATION  LAW.  State  institutions  are  not 
embraced  with  the  provisions  of  part  5  of  the  act.  There  is  no  con- 
stitutional objection,  however,  against  taking  out  indemnity  insurance. 

March   18th,    1913. 

Dr.  E.  A.  Christian,  Med.  Kupt.,  I'ontiac  State  Hospital,  Pontiac,  Mich- 
igan: 

Dear  Sir — I  am  in  receipt  of  yours  of  the  26th  ultimo  enclosing  a 
cop.v  of  a  previous  communication  sent  by  you  to  the  State  Commissioner 
of  Insurance.  You  desire  an  opinion  from  me  as  to  wlietber  or  not  the 
state  institution  "can  do  other  than  caiTy  its  own  risk"  under  the 
Employers'  Liability  Act. 

Upon  the  proposition  submitted.  I  would  say  that  iu  my  opinion  state 
institutionti  are  not  embraced  within  the  proviKions  of  part  5  of  the  act 
referred  to.  This  portion  of  the  law  contemplates  the  establishment 
of  an  insurance  fund  to  be  administered  under  the  direction  of  the 
Commissioner  of  Insurance  according  to  the  provisions  of  the  act,  by 
not  less  than  five  employers  who  have  an  aggregate  number  of  employes 
of  at  least  3,000.  The  spirit  of  part  five  seems  to  require  that  each  em- 
ployer is  to  contribute  his  proportionate  share  of  the  fund.  It  occurs 
to  me  that  if  a  state  institution,  that  is  to  say  a  state  agency,  is  per- 
mitted to  join  with  private  employers,  as  must  necessarily  be  the  case 
if  they  are  to  be  allowed  to  come  in  at  all  as  members  of  such  fund, 
then  such  institution  is  assuming  a  certain  measure  of  responsibility  for 
the  payment  of  liabilities  placed  upon  private  employers.  In  actual 
operation  it  may  be  that  the  state  institutions  would  not  l>e  subject 
to  any  liability  whatever,  while  the  private  employers  with  whom  the 
state  institution  is  grouped  may  be  subject  to  the  payment  of  lai^ 
sums.  For  such  payment  the  institution  wwuld  be  liable  for  its  pro- 
portionate share.  In  other  words,  in  the  final  analysis  of  the  proposi- 
tion, it  seems  to  me  that  the  State  would  be  called  ui>on  to  assist  a 
private  employer  of  labor  who  might  be  a  member  and  a  contributor  to 
the  same  fund  as  the  state  institution.  In  my  judgment,  this  would  con- 
stitute a  violation  of  section  12  of  article  X  of  the  Constitution  which 
provides,  "The  credit  of  the  state  shall  not  be  granted  to,  nor  in  aid 
of  any  person,  association  or  corporation,  public  or  private." 

It  seems  to  me  from  an  examination  of  the  language  used  in  part 
5  of  the  Act  that  state  institutions,  as  employers,  were  not  within 
the  contemplation  of  the  legislature.  Rather  the  various  provisions  of 
that  portion  of  the  law  are  such  as  to  suggest  that  they  were  intended 
to  a])ply  to  private  employers  only. 

As  to  whether  or  not  the  management  of  a  state  institution  may 
take  out  indemnity  insurance  to  guard  itself  against  liability  imposed 
by  the  Act,  I  would  say  that  no  constitutional  objection  against  such 
insurance  suggests  itself  to  me  at  this  time.  This  is  rather  a  matter  of 
judgment  as  to  what  the  policy  of  the  various  state  institutions  shall 
be  along  this  line. 

Verv  respectfnllv, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General,     i 
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PEDDLING.    Act  Ko.  225,  P.  A.  1907,  is  invalid.    One  desiring  to  sell 
groceriee  from  a  wagon  must  take  out  a  license. 

March   18th,    1913. 
Hard  &  Whaley,   Springport,  X,  D.  No.  2,   Michigan: 

Qentlenien — Your  communication  of  the  13th  inst.  addressed  to  the 
State  Treasurer  has  been  referred  to  this  department  for  congideration. 
You  Btate  that  you  are  in  a  genera)  mercantile  businese  established  for 
several  years  and  desire  to  run  a  wagou  through  the  surrounding  country 
for  the  purpose  of  selling  goods  therefrom ;  and  wish  to  know  if  you  are 
required  to  take  out  a  license. 

Von  refer  to  section  5330  of  the  Compiled  Laws  of  1897,  as  amended 
by  Act  Ko.  225  of  the  Public  Acts  of  1907.  The  last  amendment  sought 
to  change  the  law  as  it  had  previously  stood  by  providing  that  any 
merchant  who  had  been  conducting  a  mercantile  business  "in  any  county 
of  the  state"  for  at  least  one  year  prevloue  may  sell  groceries,  drygoods, 
or  general  merchandise  from  a  wagon  without  a  license.  This  amend- 
ment has,  however,  been  attacked  as  unoonstitntioual  upon  the  ground 
that  it  discriminates  between  residents  of  this  state  and  residents  of 
other  states.  While  our  supreme  court  has  not  jiassed  directly  upon 
the  proj^sition,  yet,  it  is  strongly  intimated  that  such  amendment  is 
invalid  for  the  reason  suggested.  In  the  case  of  People  v.  Stewart, 
167  Mich.  417,  the  Court  uses  this  language: 

"In  1897,  Act  No.  248  of  the  Public  Acts  of  that  year  was  enacted, 
which  was  held  unconstitutional  by  this  Court  in  Rodgers  v,  Kent 
Circuit  Judge,  115  Mich.  441,  for  the  same  reason  that  is  u^ed  against 
the  amendment  in  Act  No.  225,  Pub.  Acts  1907.  to-wit,  that  it  dis- 
criminated against  a  non-resident  of  the  State.  If  it  is  true,  as  is  ui^ed, 
that  Act  No.  225,  last  above  referred  to,  is  unconstitutional  for  the  same 
reason,  then  section  5330,  2  Pomp.  Laws,  remains  in  force." 

This  would  seem  to  indicate  that  if  the  constitutionality  of  the  statute 
were  brought  squarely  before  the  court,  the  holding  in  Bodgers  v.  Kent 
Circuit  Judge  would  be  followed  and  the  amendment  held  invalid.  Such 
being  the  case,  the  matter  is  now  governed  by  section  5330  of  the 
Compiled  Laws  of  1897  as  amended  by  Act  No.  120  of  the  Public  Acts 
of  1905,  which  reads  as  follows : 

"Nothing  contained  in  this  chapter  ^all  be  construed  to  pre- 
vent any  manufacturer,  farmer,  mechanic,  or  nurseryman  from 
selling  his  work  or  production  by  sample  or  otherwise  without 
a  license  (nor  shall  any  peddler  in  meat  or  fish  be  prevented 
by  anything  herein  contained  from  peddling  such  meat  or  fish 
without  a  license),  nor  shall  any  wholesale  merchant  be  pre- 
vented by  anything  contained,  from  selling  to  dealers  by  sample 
without  license,  but  no  merchant  shall  be  allowed  to  peddle,  or  to 
employ  others  to  peddle  goods  not  his  own  manufacture,  without 
the  license  in  this  chapter  provided." 

It  follows  in  consequence  that  you  will  be  required  to  take  out  a 
license  in  order  to  sell  goods  from  the  wagon  as  suggested  in  your 
inquiry.  Verr  respectfully, 

GRANT  FELLOWB, 

Ca-g-o.  Attorney  General. 
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ELECTION  LAW.  MARKING  OP  BALIX)TS.  An  elector  placing 
a  croBB  in  the  circle  before  the  name  of  the  candidate  on  some  party 
ticket  other  than  his  own  is  deemed  to  have  crossed  oflE  the  name  of 
the  candidate  for  that  oflRce  on  his  own  ticket,  printed  opposite  the 
name  of  the  candidate  for  whom  he  votes, 

BALIX>T  BOXES.  A  separate  ballot  box  mnst  be  prepared  for  con- 
stitutional amendments,  othen\~ise  the  number  of  such  boxes  ia  dis- 
cretionary with  the  clerk. 

March   18th,   1913. 

Mr.  George  L.  Keeler,  Concord,  Mich,: 

Dear  8ir — I  am  returning  herewith  the  ballot  which  you  have  sub- 
mitted with  your  letter  of  the  14th  inst.  vith  n  request  for  an  opinion 
from  me  as  to  the  candidates  who  have  received  a  vote  for  trustee  on 
such  ballot. 

Inasmuch  as  a  cross  appears  in  the  circle  at  the  head  of  the  Republican 
ticket  it  follows  that  every  candidate  whose  name  appears  on  that  ticket 
is  entitled  to  one  vote  udIcsfi  his  name  has  been  erased  therefrom  or 
there  has  been  a  cross  placed  in  the  circle  before  the  name  of  some 
candidate  on  the  citizens  ticket.  Consequently  it  follows  that  Thomas 
Ariss,  Barney  Griswold  and  I'ercy  E,  Chappie  have  each  received  one 
vote.  This  conclusion  would  follow,  even  though  the  name  of  Abram 
K.  Tucker  had  not  been  erased,  under  the  provisions  of  Sec.  3C36  of 
the  Compiled  Laws  of  1897,  as  amended  by  Act  No.  214  of  the  Public 
Acts  of  1901,  Under  the  lauguage  of  the  section  cited  an  elector  who 
places  a  cross  in  the  circle  before  the  name  of  a  candidate  on  some  party 
ticket  other  than  his  own  is  deemed  to  have  crossed  off  the  name  of 
the  candidate  for  that  office  on  his  own  ticket  which  is  printed  opposite 
to  the  name  of  the  candidate  on  the  other  ticket  before  which  the  cross 
appears. 

You  also  -wiish  to  know  how  many  ballot  boxes  should  be  supplied  by 
the  township  clerk  for  the  coming  April  election.  This  is  a  matter 
that  is  governed  by  Section  3617  of  the  Compiled  I^aws  of  1897,  the  lan- 
guage of  which  seems  to  make  it  discretionary  with  the  clerk  as  to  the 
number  of  boxes  that  shall  be  furnished.  I  would  call  your  attention, 
however,  to  Sec,  3657,  C.  L.  of  1897,  which  requires  that  ballots  upon 
which  a  constitutional  amendment  is  submitted,  shall  be  deposited  in 
a  separate  ballot  b«}x  from  that  in  which  ballots  for  nominees  for 
different  offices  are  placed.  My  attention  has  not  been  challenged  to 
any  other  provisions  of  the  statutes  that  prescribe  the  number  of  such 
boxes  to  be  furnished  and  used.  From  the  two  sections  referred  to  it 
follows  that  you  will  need  at  least  two  ballot  boxes,  one  for  the  re- 
ception of  ballots  upon  the  adoption  of  constitutional  amendments  to 
be  submitted,  and  the  other  for  all  other  ballots.  It  would  be  com- 
petent, of  course,  for  the  township  clerk  to  furnish  a  third  ballot  box 
for  the  local  option  ballots,  but  in  the  absence  of  a  definite  require- 
ment to  that  effect,  he  is  not  compelled  so  to  do. 

Respectfully  vours, 

GRANT  FELIiOWS, 

Ca-la-o.  Attorney  General. 
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NOMINATIONS  FOR  TOWNSHIP  OFFICES.  The  provisions  of  the 
primary  law  relative  to  party  oirollinent  do  not  apply  to  nomina- 
tions of  candidates  for  to^mship  oflSces. 

March   18th,   1913. 

Mr.  0.  E.  Hawkins,  Mancelona,  Michigan: 

Dear  Sir — I  am  In  receipt  of  your  letter  of  the  15th  inst.  relative  to 
nominations  for  township  offices. 

You  wish  to  know  if  one  who  is  registered  as  a  National  Progressive 
may  attend  and  take  part  in  a  Republican  caucus  and  be  nominated  on 
the  Republican  ticket;  also  if  the  National  PTogressiveH  may  put  a 
person  not  restored  as  a  member  of  that  party  on  their  ticket. 

In  reply  to  your  inquiries  I  would  say  that  the  provisions  of  the 
primary  law  relative  to  party  enrollment  do  not  apply  to  nominations 
of  candidates  for  township  otBces.  There  is  nothing  in  the  law  to 
prevent  a  member  of  one  party  attending  the  caucus  of  another  pariy 
and  being  nominated  on  the  ticket  of  such  other  party.  Each  caucus 
is  itself  the  sole  judge  as  to  who  shall  be  permitted  to  take  part  in  its 
proceedings  and  may,  in  consequence,  include  members  of  other  parties. 
Likewise  there  is  nothing  to  prevent  the  national  progresaives  nominating 
as  their  candidate  for  any  township  office,  an  elector  who  is  not  enrolled 
as  a  member  of  their  party. 

Res|)ectfullv  vours, 

GRANT  ■fELIX)WS. 

Ca-la-o.  Attorney  General. 


ELECTION  LAW.  PRINTING  OF  BALLOTS.  Wliere  no  umninations 
for  a  county  office  were  made  at  the  primary  election,  a  blank  space 
should  be  left  on  the  ballot  so  that  voters  can  write  in  the  names  of 
their  candidates. 

March  18tli,  1913. 

Hon.  Fred  M.  Breen,  Judge  of  Probate,  Cadillac,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  ISth  Inst,  in  which 
you  state  that  no  nominations  of  candidates  for  the  office  of  County 
Road  Commissioner  in  your  county  wPre  made  at  the  recent  primary 
election.  You  wish  to  know  if  you  should  leave  a  blank  on  the  ballot  to 
be  used  at  the  election  so  that  the  voters  can  write  in  the  names  of 
their  candidates  thereon,  or  if  the  vacancies  must  be  filled  by  the  Board 
of  Supervisors. 

In  reply  to  your  inquiry-  would  say  that  proper  blanks  should  be 
left  on  the  ballot  so  that  the  electors  may  write  in  names.  The  fact 
that  there  are  no  candidates  for  the  office  entitled  to  have  their  names 
printed  oa  the  ballot  cannot  deprive  the  voters  of  the  right  to  elect  to 
this  office. 

Respectfully  yours, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 
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CRIMINAL  LAW.     JUSTICES  OF  I'EACE.     BI'^MOVAL  OF  CASES. 
PRACTICE. 

1.  One  Justice  may  practice  before  anotlier. 

2.  CanDot  give  judgment  in  any  case  in  wliitli  he  is  personally 
interested. 

3.  No  authority  for  removing  a  caee  from  one  justice  to  another  as 
a  change  in  venue.  Case  should  be  discontinued  and  new  warrant 
made  before  another  justice, 

March  18,  1913. 

Mr.  0.  Palmer,  Prosecuting  Attorney,  Grayling,  Michigan: 

Dear  Sir — I  have  your  communication  of  the  8th  inst.  containing  the 
following  inquiries : 

"Can  ii  justice  of  the  peace  l^ally  appear  in  the  court  of  another 
justice  as  an  attorney  or  counselor?  If  a  justice  of  the  peace  has  given 
coimsel  to  a  defendant  io  an  attachment  suit  out  of  which  an  assault 
and  battery  case  has  been  made  between  the  parties,  is  it  proper  for 
him  to  take  the  complaint  and  issue  a  warrant  for  his  client  vs.  the 
plaintiff  in  the  attachment  suit?  Even  if  the  warrant  was  issued  with 
my  order,  I  not  knowing  above  circumstances,  is  there  any  method  of 
removing  a  criminal  case  from  one  justice  to  another,  as  change  of 
venue?" 

In  reply  to  your  first  question  would  say  that  I  do  not  know  of  any 
law  prohibiting  a  justice  from  appearing  as  attorney  before  another 
justice. 

In  answer  to  your  second  question,  I  would  advise  you  that  section 
1109  of  the  Compiled  Laws  is  intended  to  prohibit  a  judge  of  any  court 
sitting  in  any  case  in  which  he  is  interested.  Where  a  judge  who  is 
disqualified  under  this  section  hears  a  case  and  renders  judgment  therein, 
his  judgment  is  void. 

Horton  v.  Howard,  79  Mich.  642. 

I  have  been  unable  to  find  any  statutory'  authority  in  this  State 
for  the  removal  of  a  criminal  case  from  one  justice  to  another  on  ac- 
count of  the  disqualification  of  the  justice  issuing  the  warrant.  The 
rule  in  civil  cases  laid  down  in  section  800  of  the  Compiled  Laws, 
would  not  in  my  opinion  be  applicabla  I  am  of  the  opinion  that  th< 
proper  course  for  you  to  pursue  would  be  to  move  to  dismiss  the  pro- 
ceedings, and  if  necessary  have  a  warrant  issued  before  another  justice, 
Verr  respectfuilv, 

GRANT  FELIX>WS, 

P-go.  Attorney  General. 
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MARRIAGE.    PROBATE  HEOISTBB. 

I,     Probate  register  not  authorized  to  perform  marriage  ceremonies 
under  Sec.  2554,  C.  L.  and  8612-8615,  C.  L. 

March  18,  1913. 

Mr.   Elmer  J.   Alway,   Probate  Register,   Manistee,   Mich, : 

Dear  Sir — Your  communication  of  the  12th  inst.  received. 

You  desire  to  linow  whether  a  Roister  of  Probate  has  authority  to 
perform  a  ceremony  of  marriage  in  the  same  cases  as  the  Judge  of  Pro- 
bate is  anthorized  to  act. 

In  reply  thereto  would  say  that  Sec,  2554  of  the  Compiled  Laws  pro- 
vides in  part  as  follo«-s:  "They  (probate  registers)  shall  exercise  and 
be  competent  to  do  all  acts  required  of  a  judpe  of  probate,  except 
judicial  acts."  Under  the  provisions  of  Sees.  8612  to  8615,  C.  L.,  a 
judge  of  probate  is  authoria^S  to  perform  a  ceremony  of  marriage  under 
certain  circumstances.  He  may  issue  a  marriage  license  to  the  persons 
who  come  within  the  purview  of  this  act,  "when,  according  to  his 
judgment  such  marriage  would  be  a  benefit  to  public  morals."  This 
clearly  makes  the  issuauce  of  a  marriage  license  and  the  performance 
of  the  marriage  ceremony  itself  a  judicial  act  on  the  part  of  the  judge 
of  probate  which  he  alone  is  authorized  to  perform. 

I  am  clearly  of  the  opinion  that  a  register  of  probate  would  not  have 
authority  in  the  matter. 

Resi)ectfullv  yours, 

GRANT  FELTX)WS, 

Pla-o.  Attorney  General. 


STATE  HOSPITAL.     Oity  ordinances  imposing  taxes  and  burdens  on 
State  property. 

1.  Cities  have  no  powers  to  impose  burdens  on  State  property. 

2.  City  ordinance  regulating  State  owned  side  track  not  approved. 

3.  Board  of  Control  of  Traverse  City  State  Hospital  has  no  au- 
thority to  accept  provisions  of  a  certain  ordinance. 

March  18,  1913. 

William  Lloyd,  Pree,,  Board  of  Control,  Traverse  City  State  Hospital, 
Manistee,  Mich,: 

Dear  Sir — I  have  your  communication  of  the  14th  inst.  with  reference 
to  the  authority  of  your  Board  of  Control  to  accept  a  certain  ordinance 
passed  by  the  Council  of  Traverse  City  recently,  and  entitled : 

"An  ordinance.  Granting  to  the  Traverse  City  State  Hospital 
the  right  and  privil^e  to  construct  and  maintain  and  use  a  rail- 
road tract  side  track  through,  over  and  across  certain  property 
within  tlie  City  of  Traverse  City,  Michigan." 

The  general  provisions  of  this  ordinance  are  similar  to  the  rights 
granted  to  private  individuals  in  stich  cases.  Section  6  provides  as 
follows : 

"In  the  use  of  said  side  track  it  shall  be  the  dutv  of  the  Traverse 
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City  State  Hospital  and  also  of  every  railroad  company  and 
all  railroad  employes  to  carefully  ^aJrd  the  movements  of  ail 
locomotives,  cars  and  trains  on  such  ^de  track,  and  particularly 
to  keep  a  suitable  lookout  and  use  due  care  at  all  street  crossing 
alltjy  cToesingB  or  any  public  thoroughfare  crossed  by  said  side 
track,  and  to  use  all  reasonable  precautions  to  protect  pedestrianB 
and  teams  from  collision  and  injury." 

This  section  would  make  the  State  Hospital  liable  for  the  neglect  of 
railroad  employes  operating  cars  or  trains  or  locomotives  on  this  side 
track,  and  would  also  compel  the  Hospital  to  guard  the  street  crossings, 
etc.,  along  the  right  of  way. 

Section  7  provides  as  foiloiwe: 

"It  shall  be  the  duty  of  the  said  Traverse  City  State  Hospital 
to  provide  flagmen,  watchmen  or  gates,  as  the  case  may  be,  when- 
ever ordered  by  a  resolution  of  this  Council,  or  its  successors,  so 
directing  the  same  to  be  provided  at  any  street  crossing,  alley 
crossing  or  the  crossing  of  any  thoroughfare  along  the  time  of  said 
track,  and  to  maintain  the  same  under  such  directions  as  the 
Council,  or  its  successors,  shall  provide." 

This  section  would  make  the  Traverse  City  State  Hospital  subject  to 
the  resolutions  of  the  City  Council,  so  far  as  the  operation  of  this  side 
track  is  concerned. 

Section  8  provides  as  follows: 

"Whenever  the  said  city  shall  in  the  course  of  improving  the 
streets,  alleys  or  thoroughfares  tliereof,  direct  that  any  street,  alley 
or  thoroughfare  crossed  by  said  side  track  he  improved,  graded  or 
paved,  the  said  Traverse  City  State  Hospital  shall  pay  for  the 
expense  of  improving,  grading  or  paving,  as  the  case  may  be,  of 
any  such  street,  alley  or  thoroughfare,  or  the  construction  of  any 
sewer,  drain  or  other  improvement,  and  such  portion  of  the  cost 
thereof  as  shall  be  assessed  or  charged  against  the  abutting  or 
adjacent  propertv  owned  or  controlled  by  the  Traverse  City  State 
Hospital  and  deemed  by  the  Council,  or  its  successors,  to  be 
benefitted  by  such  sewer,  drain  or  other  improvement,  grading 
or  paving,  as  the  case  may  be,  and  the  said  Traverse  City  State 
Hospital  shall  at  all  times  maintain  every  street,  alley  or  thorough- 
fare crossed  by  said  side  track  in  accordance  with  the  condition 
or  improvement  of  the  street,  alley  or  thoroughfare  as  designated 
or  ordei'ed  to  be  improi-ed  by  action  of  the  Council,  or  its 
successors,  and  shall  so  care  for  the  same  and  maintain  the  same 
between  the  rails  of  said  side  track  and  for  at  least  a  distance  of 
two  (2)  feet  on  the  outside  and  at  each  side  of  said  side  track." 

This  section  would  make  the  Hospital  liable  for  improving,  grading 
or  paving  along  the  right  of  way  and  to  its  proportionate  share  of 
special  assessments  for  all  purposes. 

Section  9  provides  as  follows : 

"The  said  Traverse  City  State  Hospital  shall  at  all  times  main- 
tain all  street  crossings,  alley  crossings  and  crossings  of  feh^rousb-iC 
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fares  over  which  the  Baid  side  track  is  located,  in  a  suitable  and 
proper  condition  for  travel  by  pedestriane  and  vehicles,  and  shall 
so  conBtnict  and  maintain  said  side  track  at  such  crossings  as 
to  render  said  crossings  convenient  and  reasonably  safe  at  all 
times,  and  shall  maintain  between  the  rails  of  said  side  track  and 
for  at  least  a  distance  of  two  (2)  feet  on  the  outside  and  at  each 
side  of  said  side  track,  all  necessary  and  proper  planking,  street 
material  or  paving,  as  the  case  may  be,  to  correspond  with  the 
street  alley  or  thoroughfare  adjacent  thereto  and  so  crossed  by 
said  track. 

This  section  would  entail  additional  expense  upon  the  Hospital 
for  the  maintenance  of  planking,  street  material  or  paving  at  the 
direction  of  the  city  Council." 

I  am  of  the  opinion  that  the  Board  of  Control  of  the  Hospital  have 
no  authority,  as  agents  of  the  State,  to  accept  an  ordinance  containing 
these  provisions  in  the  absence  of  special  enabling  legislation.  The  con- 
struction apd  maintenance  of  a  railway  side  track  involving  running 
rights  through  the  city  of  Traverse  City  is  not  within  the  contemplation 
of  the  Asylum  Laws  of  this  State.  It  is  my  luiderstanding,  however, 
that  a  bill  is  pending  in  the  Legislature  authorizing  the  construction  of 
this  side  track  to  be  built  under  the  restrictions  imposed  by  this  or- 
dinance. Until  the  bill  now  pending  becomes  law  I  feel  it  my  duty  to 
advise  you  that  your  Board  of  Control  is  without  authority  to  accept 
the  ordinance  submitted. 

Respectfully  yonrs, 

GRANT  FELLOWS, 

ria-o.  Attorney  General. 

Is'.  B.— The  bill  which  was  introduced,  referred  to  above,  did  not 
finally  contain   any  reference  to  the  ordinance.  G.  P. 


TRAVERSE   CITY.     Relative   to  passing  ordinance   in   regard  to   the 
Traverse  City  State  Hospital. 

March  19th,  1913. 

Hon.  John  Santo,  House  of  Representatives,  Capitol,  Lansing: 

My  Dear  Mr.  Santo — I  have  before  me  an  ordinance  pa^ed  by  the 
City  of  Traverse  City  granting  to  the  Traverse  City  State  Hospital 
the  right  and  privilege  to  construct  and  maintain  and  nse  a  railroad 
Bide  track  through,  over  and  across  certain  property  within  the  City 
of  Traverse  City.  Michigan. 

I  beg  to  advise  you  that  I  have  already  advised  the  Board  of  the 
Traverse  City  Hospital  that  it  was  beyond  its  power  to  accept  this 
ordinance  and  to  bind  the  state  by  its  terms.  However,  outside  of  any 
question  of  legal  right  it  seems  to  me  that  the  City  of  Traverse  City 
has  lost  sight  entirely  in  this  ordinance  of  the  fact  that  it  was  dealing 
with  the  Rtate  instead  of  the  fact  that  it  was  dealing  with  some  private 
individual.  It  should  be  Iwnie  in  mind  that  whatever  powers  or  rights 
the  City  of  Traverse  City  exercises  has  been  delivered  to  it  by  the 
State,  and  now  to  say  to  the  state  when  it  desires  to  use  certain  streets 
in  the  Citv  of  Traverse  Citv  that  it  can  onlv  do  so  undM  such  terms 
43'  *  ■  M..3oy  Google 
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aod  conditions  as  the  City  of  Traverse  City  sees  fit  to  impose  upon 
its  creator,  the  State,  and  that  the  City  of  Traverse  City  would  exact 
from  the  State  the  same  kind  of  a  harsh  bar^tn  tliat  it  would  ^act 
of  a  manufacturing  plant,  impreRses  me  with  the  fact  that  the  City  has' 
possibly  pafii<ed  this  ordinance  without  due  deliberation,  and  without 
full  consideration  of  the  party  with  whom  it  was  dealing.  If  the 
state  should  accept  this  ordinance  it  mould  make  itself  liable  for  acci- 
dents occurring  on  this  side  track,  would  render  itself  liable  for  the 
negligence  of  the  employes  of  the  railroad  company,  would  be  required 
to  police  the  property,  would  be  required  to  pave  and  build  side  \t'alks, 
and  in  fact  the  spirit  of  the  ordinance  entirely  loses  sight  of  the  fact 
that  the  Oity  is  dealing  with  the  state,  with  a  state  institution,  an 
institution  which'  is  taking  care  of  the  unfortunate  of  the  State,  at  state 
expense,  an  institution  which  must  be  of  benefit  to  the  City  of  Traverse 
City,  and,  yet,  the  conditions  of  this  ordinance  are  no  more  severe 
than  would  be  required  of  a  manufacturing  plant  similarly  situated  in 
Traverse  City. 

I  r^ret  very  much  that  the  City  should  assume  this  attitude,  and  I 
hope  that  upon  their  attention  being  called  to  the  fact  that  they  are 
not  dealing  with  a  private  individual,  but  are  dealing  with  the  State, 
they  will  i-econsider  this  proposition  and  authorize  the  State  under  an 
Ordinance  which  recognizes  the  rights  of  the  State  and  does  not  exact 
those  things  it  would  from  a  private  individual. 

Vei-v  i-espectfully, 

GRANT  FELLOWS, 

F-pi-o.  Attorney  General. 


STATE  BOARD  OF  REGISTRATION.     Right  to  take  away  physician's 
license  to  practice  in  the  State. 

March  Iflth,  1913. 

Pr.  Bret  Nottingham,  M.  D.,  State  Board  of  Registration  in  Medicine, 
Lansing.  Michigan: 

I>ear  Sir — I  am  in  receipt  of  your  inquiry  of  the  Thirteenth  inst, 
an  to  whether  or  not  it  is  necessar;*-  for  your  Hoard  to  wmit  until  a  per- 
son convicted  of  crime  has  been  released  fnun -prison  before  the  license 
of  such  person  is  revoked. 

In  replv  thereto,  I  am  assuming  Ihat  vou  i-efer  to  the  i-evocation  sug- 
gested iu  .\ct  164  of  the  Public  Acts  of  1907,  and  that  the  question 
presented  is  whether  or  not  a  hearing  fs  to  he  afforded  to  the  party 
whose  license  is  subject  to  i-evocation. 

The  statute  does  not  seem  to  call  for  a  hearing  in  any  case  except 
whei-e  the  certificate  is  attacked  upon  the  ground  of  miHtake  of  fact  on 
the  part  of  the  board  on  uiisi-epresentatiou  on  the  jtart  of  an  applicant. 
However,  I  ain  quite  strongly  impi-essed  that  it  ought  not  to  be  the 
rule  that  a  physician's  right  to  j)ractice  in  the  State  of  Michigan  should 
be  taken  away  from  him  without  giving  him  a  hearing.  I  do  not 
think  that  it  would  be  necessary-  to  wait  until  he  was  released  from 
priscm;  he  could  be  given  notice  while  in  prison  and  could  appear  by 
counsel,  or  by  some  one  authorized  to  represent  him.  I  should  regard 
it  as  an   imwise  practice  t<»  pnK-eed  witlumt  notice  as  a  revocation  of 
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the  liceose  of  the  ptijsician  means  the  taking  away  from  him  of  his 
bread  and  butter,  and  I  think  he  ought  to  be  permitted  to  have  his  day 
in  court. 

Very  respectfully, 

GRANT  FELLOWS, 
P-pi-o.  Attorney  General. 


VILLAGE.    President  of  shall  not  be  interested  in  contract  with. 
LIQUOR  LAW.     Clubs   fumishiug  liquor  to  member  subject  to  same 
restrictions  as  are  saloons. 

March  Iflth,  1913. 
E.   R.  Keech.  Rockford,   Mich.: 

Dear  Sir — I  have  yours  of  the  16tb  inst.  in  which  you  state :  "We 
have  in  Rockford  a  company  styled  The  Rogue  River  Electric  Light  & 
Power  Company,  which  furnishes  electric  lights  for  our  streets  and 
pumps  the  water  for  our  water  works. 

At  our  election  on  Monday,  March  10th,  a  man  was  elected  to  the 
office  of  Village  President  who  holds  stock  in  that  Company.  Now  can 
he  l^ally  be  President  of  the  Village  and  be  a  stockholder  in  a  com- 
pany that  we  are  doing  business  with?  Or  will  such  person  be  legally 
President  if  he  signs  said  stock  over  to  his  wife.  We  wish  to  transact 
all  our  business  in  a  legal  manner.  At  the  same  election  the  vote  was 
for  no  saloon  and  now  I  am  informed  that  a  Club  has  been  formed  for 
the  purpose  of  furnishing  liquors  to  its  members.  What  can  be  done 
about  it?  We  are  about  1000  inhabitants,  and  last  spring  passed  an 
ordinance  forbidding  any  saloon  or  bar  for  the  sale  of  liquors  in  our 
Village." 

In  reply  to  the  first  proposition,  I  call  your  attention  to  Section 
2753  of  the  Compiled  I^aws  of  1897,  which  providee : 

"Sec.  6.  No  member  of  the  council,  nor  any  officer  of  the  cor- 
poration, shall  be  directly  or  indirectly  interested  in  any  contract 
or  service  made  by.  or  to  be  performed  for  the  corporation:  Pro- 
vided, That  this  shall  not  prevent  officers  receiving  compensation 
authorized  by  this  act.  Any  violation  of  the  provisions  of  this 
section  shall  -work  forfeiture  of  the  office,  and  on  proof  thereof 
the  council  may  declare  the  office  vacant." 

The  above  is  self  explanatory. 

In  answer  to  the  second  proposition,  a  Club  would  come  under  the 
same  pn>visions  of  law  applying  to  saloons,  and  if  a  saloon  was  pro- 
hibited from  doing  business  in,the  community,  a  Club  could  not  legally 
retail  intoxicating  liquor.  If  the  same  is  attempted  I  would  suggest 
that  you  lay  the  facts  before  the  Prosecuting  Attomei"  of  your  County. 
Respectfully  voui-s. 

GRANT  FELWWS. 
O-pi-o.  Attorn^  General. 
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LEGISLATUKK,  Has  authority  to  make  rontinuinp  appropriation  for 
the  Michigan  State  Normal  College. 

March  19tli,  1913. 
Mr.  Charles  W.  McKenna,  Pres.,  State  Normal  College,  Ypaiianti,  Mich. : 

Dear  Sir — ^You  have  submitted  the  following  question  to  this  depart- 
ment, together  with  a  request  for  an  opinion  in  respect  thereto.  "Has 
the  legislature  power  to  make  a  continuing  appropriation  ftw  the  State 
Normal   College?" 

In  reply  thereto  would  state  the  constitution  of  Michigan  places  no 
limitation  upon  the  jiower  of  the  l^slature  to  make  an  appropriation 
beyond  its  own  life.  In  many  states  the  constitution  limits  the  power 
of  the  legislature  to  the  making  of  an  appropriation  only  during  the 
life  of  that  particular  legislature.  In  such  states  it  has  been  held  that 
attempts  to  make  appropriations  extending  bejond  the  life  of  the  l^isla- 
ture  are  unconstitutional  and  that  the  constitution  must  be  strictly 
conatmed  in  that  respect, 

State  V.  Medburry,  7  Ohio  State  Reports.  522. 

This  case,  however,  clearly  indicates  that  in  the  absence  of  such  a 
provision  in  the  constitution  the  l<^slature  would  have  such  power. 
The  question  has  been  squarely  passed  upon  by  the  Supreme  Court  of 
Colorado,  and  the  rule  is  laid  down  that  the  subject  and  duration  of 
appropriations,  definite  or  continuing,  is  wholly  within  the  discretion 
of  the  legislature  unless  restricted  by  the  constitution. 

Notwithstanding  the  power  of  the  legislature  to  make  a  continuing 
appropriation,  a  subsequent  legislature  would  have  the  right  to  repteal 
such  action. 

Trusting  that  the  above  sufBciently  answers  your  inquiry-,  I  am. 
Yours  pespectfully. 

GRANT  FELLOWS, 
.   Cr-g-o.  Attorney  Gwieral. 

PRIMARY  ELECTION  LAW.  FIFTEEN  PER  CENT  CLAUSE. 
Method  prescribed  for  determination  of  the  necessary  vote  under  the 
fifteen  per  cent  clause  in  the  Primary  Election  Law. 

March.  19th,  1913. 
Mr.  Richard  Lindsay,  City   Clerk.  Detroit.   Michigan: 

Dear  Sir — I  have  your  recent  inquiry  relative  to  the  applicability  of 
the  so-called  15%  clause  in  the  primary  election  law  to  the  selection 
of  candidates  voted  for  at  the  recent  primary  election  held  in  your  city. 

It  is  my  understanding  from  the  information  which  you  have 
furnished  that  at  your  recent  primary  election,  voters  in  the  various 
political  parties  voted  for  candidates  for  both  ward  and  city  offices. 
You  state: 

"The  point  I  wish  to  make  is  how  is  the  Canvassing  Board  expected 
to   arrive  at  this  vote?     In   other   words,   one  candidate  maff~receiv« 
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votes  of  his  party  that  another  candidate  will  not  receive.  For  in- 
stance, a  man  might  vote  for  Charter  Commissioner  and  fail  to  vole  or 
express  any  choice  for  Police  Justice,  or  vice  versa.  How,  then,  can 
you  determine  exactly  what  the  party  vote  is  in  any  city  or  district. 
Another  point  I  wish  you  would  dwell  on  in  your  answer  to  this  letter 
is  this:  If  the  party  vote  for  the  city  at  large  is  not  within  the  re- 
quirements of  the  la  percentum,  does  that  govern  the  various  wards  or 
shall  the  wards  ^tand  by  themselves  as  political  districts?  In  other 
language,  would  it  be  possible  for  the  party  to  fail  of  nominating  a 
city  officer  at  large  and  yet  qualify  for  the  nomination  of  ward  officers 
in  any  or  all  of  the  wards?" 

In  reply  thereto  would  say  the  so-called  15%  clause  reads  as  follows: 

'Trovided,  That  no  candidate  for  any  city,  county,  district  or 
State  office  shall  be  deemed  nominated  and  no  ceti:iflcate  of  nom- 
ination shall  be  given  to  any  person  whose  political  party  with 
which  he  is  enrolled  casts  at  such  primary  election  less  than 
fifteen  percentmn  of  the  vote  cast  by  such  political  party  for 
secretary  of  state  at  the  last  preceding  biennial  or  November  elec- 
tion; and  in  such  case  such  political  party  shall  not  be  entitled 
to  have  the  names  of  any  candidates  printed  upon  the  official  elec- 
tion ballot." 

It  will  be  observed  from  the  forgoing  language  that  the  15%  vote 
applies  to  the  political  party  rather  than  to  the  individual  candidata 
It  is  my  understanding  that  the  ward  must  be  considered  as  a  unit 
for  ward  offices,  and  the  city  as  a  unit  for  city  offices.  It  is  not  neces- 
sary for  evety  candidate  of  every  political  party,  either  for  ward  or 
city  offices,  to  secure  the  necessary  15%  vote.  It  is  necessary,  however, 
for  the  particular  political  party  to  cast  the  necessary-  15%  vote  in 
order  that  any  of  the  candidates  of  such  [lolitical  party  may  be  nomi- 
nated. In  determining  whether  the  political  party  has  cast  the  neces- 
sary 15%  vote,  either  in  a  particnlar  ward  or  in  the  city,  lie  canvassing 
bofu>3  has  a  right  to  take  into  consideration  that  vote  which  is  highest 
for  all  of  the  candidates  for  a  particular  office. 

To  illustrate.  Ten  thousand  may  be  the  necessary  15%  vote  of  a 
particular  political  party  in  a  particular  city.  A,  as  a  candidate  for  a 
.  particular  office,  may  receive  eight  thousand  votes,  which  number  may 
also  represent  the  highest  vote  cast  for  any  individual  candidate  for 
any  office^  However,  B,  C  aud  D  may  also  be  candidates  for  the  same 
office  for  which  A  Is  a  candidate,  and  their  total  vote,  plus  the  eight 
thousand  votes  cast  for  A,  may  be  in  the  aggre^te  of  twelve  thousand 
votes.  Twelve  thousand  votea  may  also  represent  the  highest  number  of 
votes  cast  either  for  a  candidate  or  for  all  of  the  candidates  for  a  par- 
ticular offica  While  no  one  of  the  candidates  referred  to  in  the  above 
illostration  receive  the  necessar;*-  15%j  vote,  it  must  be  apparent  that 
the  political  party  has  cast  the  necessary  15%  vote,  r^tardless  of 
whether  the  illustration  applies  to  a  ward  or  a  city,  and  having  cast 
the  necessary  15^'  vote,  timt  candidate  who  i-eceives  the  highest  vote 
as  a  candidate  for  a  particular  office  must  be  considered  nominated. 

In  answer  to  your  first  inquiry  therefore,  I  would  say  that  the  party 
vote  can  be  determined  by  taking  into  consideration  the  highest  vote 
cact  by  it  either  in  a  wnnl  or  in  the  city  for  o|i^,or  sH\  candidates 
for  a  particular  office. 
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I  believe  it  is  possible  for  a  particular  political  party  to  fail  to 
Qominate  any  candidates  for  a  city  office  without  having  the  candidateB 
of  such  political  party  for  ward  offices  disqualified.  If  a  political  party 
fails  to  cast  the  necessary  15%  vote  in  the  city  but  the  voters  thereon 
in  a  particular  ward  cast  the  necessary  15%  vote,  as  above  expiained, 
either  for  a  ward  or  city  office,  there  has  been  a  compliance  with  the 
statute. 

Trusting  the  foregoing  gives  you  the  desired  information,  I  remain. 
Respectfully  yours, 

GRANT  FELLOWS, 

L-la-o.  Attorney  General. 


PRIMARY  ELECTION  LAW.  SELECTION  OP  CANDIDATE  HY 
PARTY  COMMITTEE.  Where  votes  are  cast  for  two  or  more  can- 
didates and  the  one  receiving  the  highest  number  of  votes  is  ineligible, 
such,  fact  does  not  nominate  the  persMi  receiving  the  next  highest 
vote. 

March  19th,  1913. 

Mr.  William  A,  Leake,  Mr.  W.  L.  DeLand,  County  Road  Commissioners, 
Jackson,  Michigan : 

Gentlemen — I  have  your  communication  of  March  14th  in  which  you 
submit  an  inquiry  arisiug  under  tlie  provisions  of  the  genei-al  primarj' 
election  law.  I  understand  that  the  inquiry  presented  is  whether,  in 
case  there  are  two  or  more  candidates  voted  for  as  candidate  for  a 
particular  office,  and  the  one  who  receives  the  highest  vote  is  not 
an  enrolled  member  of  such  political  party,  if  the  candidate  who  re- 
ceives the  next  highest  number  of  votes  can  be  placed  upon  the  official 
election  ballot  as  a  candidate  of  such  political  party  for  such  office. 

In  reply  tliereto  would  say  Sec,  41  of  the  General  Primary-  Election 
Law  provides  in  part  "that  all  votes  cast  for  any  candidate  upon  the 
ballots  of  one  political  party  when  such  candidate  is  enrolled  as  a 
member  of  another  party  shall  not  be  coimted."  Accordingly  in  the 
case  you  suggest  the  votes  cast  for  the  person  receiving  the  highest 
number  of  votes  were  void.  Therefore  he  was  not  nominated  as  a  can- 
didate for  any  oflQce  and  had  no  jtosition  from  which  he  could  withdraw.. 

Said  Sec.  41  also  provides: 

"That  when  any  candidate  shall  die  or  shall  withdraw  as  such 
candidate  before  the  printing  of  the  ballots  after  having  been 
nominated  as  herein  provided,  the  proper  Board  of  Election 
Commissioners  shall  cause  to  be  printed  or  placed  upon  such 
t>allot  in  place  of  the  name  of  such  candidate,  or  to  fill  such 
vacancy,  the  name  of  the  candidate  which  shall  be  selected  by 
the  proper  party  committee,  etc."  The  same  section  also  pro- 
vides: "That  in  case  of  the  death  or  withdrawal  of  any  candi- 
date as  hereinbefore  motioned,  or  in  case  a  candidate  is  nomi- 
nated for  any  office  by  more  than  one  political  party,  and  such 
vacancy  shall  not  he  filled  by  the  proper  committee  within  five 
days  from  the  time  of  its  occurrence,  the  Board  of  ElectiMi  Com-- 
missioners  shall  print  on  said  official  ballot  in  place  of  the  can- 
didate w<ho  has  died,  withdrawn  or  elected   to  have  his  name 
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appear  upon  another  party  ticket,  the  name  of  the  person  who 
received  the  next  highest  vote." 

It  will  be  obeerved  from  an  examination  of  the  above  quoted  language 
that  before  the  proper  party  committee  can  select  the  name  of  a  can- 
didate, or  before  the  pereon  who  receives  the  next  highest  vote  can 
be  coneidered  eligible  to  have  his  name  printed  upon  the  ofiBcial  elec- 
tion ballot,  the  BuccesBful  candidate  must  die  or  withdraw,  Neither  of 
these  conditions  are  presented.  There  is  no  successful  candidate  of  the 
political  parties  in  question,  because  the  persons  receiving  the  highest 
vote  were  not  enrolled  members  of  such  political  parties  tind  the  votes 
cast  for  them  are  void  and  cannot  be  counted.  It  has  been  repeatedly 
held  by  this  Department  that  where  there  are  votes  cast  for  two  or 
more  candidates  for  the  nomination  for  a  certain  oflBce  and  the  one 
receiving  the  highest  number  of  votes  is  ineligible  so  that  the  votes 
cast  for  him  are  void,  such  fact  doen  not  entitle  the  person  receiving  the 
next  highest  number  <if  votes  to  be  considered  as  the  person  duly  elected 
or  nominated,  nor  does  it  entitle  the  proper  party  committee  to  select  a 
party  candidate.     I  concur  in  this  ruling. 

It  is  therefore  my  opinion  that  in  the  case  which  you  suggest  the  can- 
didate who  received  the  next  highest  number  of  votes  is  not  entitled  to 
have  his  name  placed  upon  the  ofBcial  election  liatlot  and  that  there 
is  no  vacancy  for  which  the  proi)er  party  committee  can  seleit  a 
candidate. 

Re8i)ecffullv, 
(JRANT  FKIJiOWS. 

Ij-Ija-o.  Attorney  General. 


PRIMARY    ELKCTION    LAW.      FIFTEEN    I'KR    <"EXT    <'LAU«E. 

Method  prescribed  for  determining  the  neces»ar>'  vote  under  the  fifteen 

per  cent  clause  in  the  primarv  election  law. 

Hanh  19th.  1913. 
Mr.  Frank   S.  rummings.  fentreville.  Michigan : 

Pear  Sir — I  hnvo  your  coninninication  of  March  17th  enclosing  copy 
of  an  opinion  rendered  by  George  H.  Arnold,  Prosecuting  Attorney, 
relative  to  the  so-called  15%  clause  in  the  primar>'  election  law.  1  imder- 
stand  that  the  sole  qiieslion  presented  is  the  manner  of  arriving  at 
the  political  party  vote  in  order  to  aw-ertain  whether  the  necessary 
ir*'/,   vote  is  c!iKt  at  the  primary. 

The  B<»-caIlcd  15%  claune  being  the  proviso  of  se^-tion  37  of  the  primarv 
election  law  reads  as  follows: 

"Provided.  That  no  candidate  for  any  city,  county,  district  or 
state  office  shall  be  deemed  nominated,  and  no  certificate  of  nomi- 
nation shall  be  given  to  any  person  whose  political  party  with 
which  he  is  enrolled  casts  at  such  primary  election  less  than 
fifteen  per  centum  of  the  vote  cast  by  such  political  party  for 
secretary  of  Btate  at  the  'ast  preceding  biennial  or  November 
election." 

Xotwith standing  the  language  employed  it  is  clearly  my  opinion  that 
it  was  the  intent  of  the  legislature  to  hare  the  vote  cai*t  for  the  can- 
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didate  of  a  political  party  for  eecretary  of  state  coostitute  the  party 
vote  for  the  jmrposes  of  this  section.  There  are  other  places  in  the 
primary  election  act  where  referaice  is  made  to  the  vote  for  candi- 
dates. The  diflference  in  the  language  employed,  however,  is  in  my 
opinion  inconsequential.  The  vote  cast  for  Secretary  of  State  has  from 
the  first  been  need  as  a  criterion  in  the  determination  of  the  party  vote. 
Any  attempt  to  invoke  a  dififerent  rule  ie  fraught  with  ridiculous  con- 
ditions and  situations.  It  is  therefore  my  opiniou  that  the  vote  cast 
for  the  candidate  of  a  particular  political  party  for  secretary  of  state 
constitute  the  vote  cast  by  such  political  piirty  for  the  purposes  of 
the  section  in  question. 

It  occurs  to  me  that  the  proper  determination  of  the  party  vote  is 
a  matter  of  easy  ascertainment.  The  county  canvassing  board  has  an 
official  record  of  the  party  vote  cast  for  secretary  of  state.  This  record 
is  authentic.  The  burden  of  coming  within  the  provisions  of  the  pri- 
mary election  law  i-ests  with  the  candidate  who  seeks  that  privil^e 
and  not  upon  the  county  board.  I  can  find  no  authority  for  holding 
that  it  is  incumbent  upon  the  county  board  to  place  names  of  proposed 
candidates  upon  the  ofBcial  ballot  unless  they  can  affirmatively  show 
by  I'ecords  properly  verified  that  the  party  did  not  cast  the  necessary 
15%  vote  if  by  such  holding  it  is  intended  that  the  Board  must  go  be- 
yond the  oflScial  records  or  the  official  return.  The  Board  can  determine 
the  number  of  votes  casrt  at  the  primary  election.  It  has  the  record, 
or  at  least  can  procure  the  record  of  the  vote  cast  by  such  political  party 
at  the  last  preceding  November  election.  TVhen  this  is  done,  it  is  a 
very  easy  mutter  to  determine  whether  or  not  the  necressarj'  15%  vote 
is  cast  at  the  primary  election.  When  such  deteimination  is  made  and 
the  result  thereof  does  not  entitle  the  candidates  of  a  particular  political 
party  to  a  place  upon  the  ballot,  the  burden  is  on  the  candidate  to 
bring  himself  within  the  provisions  of  the  law. 

Very  respectfully, 

GRANT  FELLOWS, 

L-g-^).  Attorney  General. 


HOME  RULE  LAW.  IMMEDIATE  EFFECT.  The  Home  Rule  Bill 
passed  by  the  L^slative  session  of  1913  does  not  become  operative 
until  ninety  davs  after  the  close  of  the  session. 

March  19th,  1913. 

Mr.  A,  Elwood  Snow,  City  Attorney,  Saginaw,  Michigan : 

Dear  Sir — I  have  your  communication  of  March  17th  enclosing  pro- 
posed amendment  to  the  charter  of  the  City  of  Saginaw- 

In  reply  thereto  would  say  I  have  heretofore  advised  that  the  so- 
called  Home  Rule  Bill  recently  enacted  by  the  legislature  and  approved 
by  the  Governor  could  not  he  given  immediate  effect,  and  that  there- 
fore does  not  become  operative  until  ninety  days  after  the  close  of 
the  session. 

In  view  of  this  holding.  I  deem  it  unneces8ar;i"  to  pass  upon  the 
other  matter  submitted  by  you  at  this  time. 

Very  respectfully. 


GRANT  FELI/)WS, 
Attorney  Genei 


lAipgle 
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BANKING  LAW.  PRELIMINARY  EXAMIXATION.  The  expense 
incurred  by  the  CommisBioner  of  Banking  or  hiH  assistants  in  making 
a  preliminary-  examination  of  a  bank  sliould  be  borne  by  the  bank. 

March  17,  1913. 
Empire  State  Bank,  Empire,  Michigan : 

Gentlemen — I  have  your  communicatioa  of  March  12th,  in  response  to 
my  letter  to  you  under  date  of  March  11th  requesting  you  to  make  pay- 
ment to  the  Commissioner  of  Banking  of  his  claim  for  preliminary  ex- 
amination of  your  bank. 

In  reply  thereto  would  say  section  7  of  the  general  banking  law,  being 
sectioD  16  of  the  pamphlet  of  laws  relating  to  banking,  revision  of  1911, 
prescribes  that  after  articles  of  incorporation  are  filed  with  the  Com- 
missioner and  he  is  notified  that  the  necessary  percentage  of  capital  has 
been  paid  in  and  that  the  proposed  bank  has  complied  with  all  of 
the  provisions  of  that  act,  "The  commissioner  shall  examine  into  the 
condition  of  such  bank,  ascertain  the  amount  of  money  paid  in  on 
account  of  its  capital,  the  name  and  place  of  residence  of  each  of  its 
directois.  and  the  amount  of  capital  stock  of  wliich  each  is  the  owner 
in  good  faith,  and  whether  such  bank  has  complied  with  all  the  other 
provisions  of  this  act  required  to  entitle  it  to  engage  in  the  business  of 
banking.  If  upon  such  examination  it  appeai-s  that  such  bank  is  law- 
fully entitled  to  commence  business,  the  commissioner  shall,  within 
thirty  days  after  receiving  notice  that  fifty  per  cent  of  its  capital  has 
been  paid  in,  give  to  such  bank  a  certificate  under  his  hand  and  ofBcial 
seal  that  such  bank  has  complied  with  all  the  provisions  required  before 
commencing  business,  and   that  such  bank  is  authorized  to  commence 


The  duty  developing  upon  the  Conmiissioner  of  the  Banking  Depart- 
ment, as  referred  to  and  outlined  in  the  above  section,  makes  it  neces- 
sary for  him  to  incur  an  expense  and  to  perform  a  service  especially 
for  tbe  bank. 

Section  40  of  the  general  banking  lu'W,  being  section  51  of  the  pamphlet 
of  laws  relating  to  banking,  revision  of  1911,  requires  the  Commissioner 
to  make  at  least  one  examination  each  year  and  prescribes  the  fees 
therefor.  The  same  section  provides  that  "The  expenses  incurred  and 
services,  other  than  examinations,  performed  especially  for  any  bank, 
shall  be  paid  by  such  bank."  You  are  evidently  acting  upon  the  as- 
sumption that  the  preliminary  examination  made,  the  claim  for  which 
is  in  question,  constituted  an  annual  examination.  It  did  not.  The 
Bervices  in  question  were  performed  especially  for  your  organization  as 
an  express  and  statutory  condition  precedent  to  the  right  of  your  or- 
ganization to  do  a  banking  business.  Prior  to  the  time  that  the  Com- 
missiooer'a  certificate  was  issued  to  .■sou,  your  organization  was  not  a 
bank.  It  had  filed  its  articles  of  incorporation,  and  the  necessary  per- 
centage of  capital  hnd  been  i)aid,  hut  the*«  fads  were  not  sufflcient  to 
constitute  your  company  or  organization  a  imnk.  The  examinations  re- 
ferred to  in  said  section  51,  and  for  which  there  are  prescribed  fees, 
relates  to  examinations  of  banks.  The  ser\-ice  in  question  was  a  pre- 
liminarv  step  in  inquiring  into  your  company  or  organization  which 
had  to  be  taken  prior  to  the  time  you  actually  engaged  in  the  banking 
business.     The  language  quoted   from  said  section  .'51   is  authority   for 
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the  CommiseioDer's  right  to  require  you  to  pay  this  c)aim.  To  what 
other  ezpeuBe  or  service  could  this  poraibly  be  applied  other  than  the 
expense  or  service  id  question?  I  understand  that  since  the  Commia- 
eioner  of  Banking  first  be^n  presenting  claims  of  this  nature  to  the 
various  ban&B  that  he  was  acting  upon  the  advice  of  the  Attorney  Gen- 
era!. It  is  iny  opinion  that  he  is  acting  in  accordance  with  the  proper 
interpretation  to  be  placed  upon  this  statute, 

I  note  your  statement  to  the  effect  that  "I  (you)  also  know  of  banks 
in  the  past  year  being  organized  and  no  expense  being  charged  against 
them,  etc." 

I  am  informed  by  the  ("'ommissioner  of  Banking  that  every  bank 
examined  during  the  year  1912,  and  up  to  the  present  date,  has  had 
submitted  to  it  and  has  actnally  paid  a  claim  of  this  nature.  If  I  am 
misinformed,  I  will  appreciate  it  if  you  will  indicate  what  bank  or 
banks  come  wdthin  the  exception  to  the  rule. 

The  fact  that  no  other  oommissiooer  has  insisted  upon  this  rule  con- 
stitutes no  reason  why  the  claim  in  question  should  not  be  paid.  If 
any  prior  commissioner  liad  never  collected  the  proscribed  fees  for  the 
annual  examination  of  banks  as  outlined  in  section  51,  would  that  fact 
constitnte  a  good  and  sufficient  reason  why  nil  banks  sfaonld  be  exempt 
therefrom  in  the  future? 

I  also  note  your  statement  relative  to  a  charge  of  flft-OO  per  day 
when  the  esaminer  who  made  the  investigation  actually  draws  a  less 
amount.  Kelative  to  this  point,  T  would  suggest  that  if  the  claim  is 
not  con-ect  in  nmonnt  you  should  return  it  to  the  Commissioner  of 
Banking  in  order  that  the  error  may  be  remedied. 

I  was  very  glad  to  receive  your  letter  and  am  more  than  pleased 
to  attempt  to  answer  any  question  you  may  choose  to  ask,  or  furnish 
you  any  possible  infoimation.  I  am  thoroughly  in  accord  with  your 
theory  that  you  ought  not  jMiy  anything  other  than  a  lawful  amount. 
It  is  my  opinion,  however,  that  the  Commissioner  of  Banking  is  acting 
^\lell  within  his  nghts ;  that  it  is  your  duty  to  pay  for  the  expense  in- 
ourred  and  for  the  amount  of  service  rendered.  The  matter  has  been 
dragging  for  some  time  and  T  am  very  anxious  to  have  it  finally,  and 
I  hope,  amicably  adjusted.  T  will  appi"eciate  it  if  you  will  give  this 
matter  your  immediate  consideration. 

Verv  respettfullv, 

GRANT  FELIX)WS, 

L-g-o.  Attorney  Oeneral. 

PRIMARY  ELECTION  LAW.  NEW  PARTY.  A  party  casting  15% 
of  the  total  vote  cast  by  it  for  the  office  of  secretary  of  state  at  the 
last  preceding  November  election  is  entitled  to  have  the  name  of 
all  of  its  candidates  printed  upon  the  ballots,  regardless  of  whether  or 
not  each  candidate  received  such  per  cent.  A  political  party  changing 
its  name  materially  must  be  considered  a  new  party. 

March  19th,  15)13. 
Mr.  Will   A.   Cady,  County   Clerk,   Marshall,   Michigan: 

Dear  Sir — Your  inquiry  of  the  15th  inst.  relative  to  the  nominatiiHi 
of  candidates  for  County  Road  Commissioner  in  your  county  haa^.l^^d^ 
received.  o 
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The  provision  of  the  primai?  law  that  is  in  question  is  fooDd  in  Bec- 
tion  37  of  Act  281  of  the  Public  Acts  of  1909  as  amended  by  Act  No. 
279  of  the  Public  Acts  of  1911,  and  reads  as  follows: 

"Provided,  That  no  candidate  for  any  city,  county,  district  or 
state  ofSce  shall  be  deemed  nominated,  and  no  certificate  of  nomi- 
natiou  shall  be  given  to  any  person  whose  political  party  with 
which  be  is  enrolled  casts  at  such  primary  election  lees  than 
15%  of  the  vote  cast  by  such  political  party  for  secretary  of 
state  at  the  last  preceding  biennial  or  November  election,  and  in 
such  case  such  political  party  shall  not  be  entitled  to  have  the 
names  of  any  candidates  printed  upon  the  official  election  ballot." 

You  do  not  state  in  your  letter  how  many  county  road  commissioners 
were  to  be  nominated  on  each  ticket.  It  appears,  however,  that  the 
Republican  I'arty  cast  at  the  primary  more  than  the  15%  required, 
and  that  therefore  the  candidates  recei\-ing  the  highest  number  of  votes 
are  to  be  deemed  nominated  regardless  of  the  fact  whether  each  in- 
dividual candidate  received  the  159!  ■  With  regard  to  the  Democratic 
candidates,  if  the  total  party  vote  at  the  primari-  exceeded  the  required 
15%,  then  its  candidates  are  entitled  to  a  place  upon  the  ticket  if 
otherwise  qualified  whether  or  not  any  one  of  such  candidates  received 
such  per  cent,  that  is  to  say,  the  15%  requirement  is  taken  to  mean 
the  total  vote  cast  by  the  party  at  such  primary  election  and  not  the 
vote  cast  for  any  candidate  to  be  nominated  thereat. 

You  state  that  the  National  Pr(^;reesive  party  in  your  county  has 
dropped  the  first  word  of  its  official  title,  and  have  filed  petitions  under 
the  provisions  of  section  28  of  the  primary  act.  I  am  of  the  opinion 
that  the  '"Progressive  Party"  should  be  considered  to  \te  a  new  party 
and  that  in  consequence  the  candidates  for  whom  the  petition  has  been 
filed  are  entitled  to  a  place  upon  the  ballot.  It  should  be  borne  in  mind, 
however,  that  such  new  party  caanot  be  considered  in.  any  way  as  the 
successor  of  the  National  Progressive  party,  and  hence  it  is  not  entitled 
to  the  position  upon  the  ballot  that  the  ticket  of  the  National  Ppo- 
greseive  party  may  be  entitled  to  occupy.  In  other  words,  the  ticket 
of  the  Progressive  Party  is  to  be  printed  on  the  ballot  in  the  position 
that  the  ticket  of  a  new  party  would  ordinarily  be  given. 

The  suggestions  given  above  relative  to  the  Democratic  candidates 
apply  also  to  those  of  the  Socialist  Party,  that  is,  did  the  number  of 
voters  of  that  party  participating  in  the  primary  election  amount  to 
15%  of  the  total  vote  cast  by  such  party  last  fall  for  secretary  of 
state?  If  so,  its  candidates  are  entitled  to  a  place  upon  the  ballot 
without  regard  to  the  number  of  votes  received  by  any  one  of  than 
and  not  otherwise. 

Trusting  that  this  letter  gives  you  the  desired  information,  I  am, 
Keepectfully  yours, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


.yGoogle 
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DRAIN  TAX.  A  drain  tax  is  to  be  collected  in  the  same  manner  as  are 
other  general  taxes,  and  the  collection  offieiaU  are  vested  with  the 
same  power  with  reference  thereto  as  are  given  by  law  for  the  col- 
lection of  general  taxes. 

March  19th,  1913. 

Mr.  H.  Ling^uanu,  Imlay  City,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  communication  of  the  17th  inat. 
requestiog  an  opinion  from  this  department  upon  certain  matters  therein 
submitted.  You  wish  to  know  if  the  to\\'(nship  treasurer  has  the  right 
to  seize  and  sell  personalty  covered  by  chattel  mortgage  for  the  satis- 
faction of  a  drain  tax. 

Section  4359  of  the  Compiled  Laws  of  1897,  as  amended,  the  same 
being  section  51  of  the  special  compilation  of  laws  relating  to  the  con- 
struction of  drains,  provides  that  drain  taxes  shall  be  collected  in  the 
same  manner  that  other  general  taxes  are  collected,  and  that  the  col- 
lecting ofdcials  are  vested  with  the  same  power  and  authority  as  is  given 
by  law  for  the  collection  of  general  taxes.  Section  3870  of  the  C<Hn- 
piled  Laws  of  1897,  as  amended  by  Act  No.  215  of  the  Public  Acts  of 
1899  provides  that  no  property  shall  be  exempt  from  liability  to 
seizure  and  sale  for  the  payment  of  taxes.  It  is  my  opinion,  therefore 
tliat,  under  the  provisions  of  the  statutes  cited  you  would  have  au- 
thority to  seize  the  property  referred  to  for  the  satisfaction  of  the 
drain  tax  in  the  same  manner  that  it  might  be  taken  for  the  enforcement 
or  collection  of  a  genei-al  tax. 

You  state  also  that  a  party  who  owes  you  ?1,000  for  taxes  on  per- 
sonalty has  moved  out  of  the  township,  and  that  the  township  board 
has  now  in  its  possession  an  order  in  his  favor  for  98.00  in  payment 
for  sheep  killed.  You  wish  to  know  if  the  towii  board  could  legally 
turn  over  this  order  to  you. 

In  reply  I  would  say  that  I  know  of  no  provision  of  the  statute 
that  would  give  the  township  board  this  authority.  \\Tiile  in  one  sense 
of  the  word  the  order  referred  to  is  personal  property,  yet,  I  do  not 
think  that  it  is  subject  to  seizure  by  you  as  a  collecting  officer  in  their 
hands,  and  that  their  action  in  turning  it  over  to  you  voluntarily  would 
be  unwarranted. 

Verv  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 

LABOR  STATISTICS.     IONIA  STATE  HOSPITAL. 

1.  Ionia  State  Hospital  is  not  a  penal  institution. 

2,  Need  not  report  to  State  Labor  Commissioner  under  Act  285, 
1909. 

MaiTh  19th.  1913. 

Dr.  O,  R.  Long.  Medical  Siijierintendent.  Ionia  State  Hospital,   Ionia. 
Michigan : 

Dear  Sir — I  have  your  <'ommunication  of  the  11th  inst,  containing 
the  following  inquiry :  . 

"I  have  a  request  fi-om  Perry  F.  Powers,  the  Commissioner  of  Ijiii^drjlc 
that  we  fill  and  retnm  to  him  answers  to  list  of  questions  referring  io 
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number  of  employes,  ealaries,  etc.  Stated  request  is  made  in  accord- 
ance with  Section  2  Act  285  of  the  Tubiic  Acts  of  1909,  which  requirea 
that  the  Department  of  T^bor  shall  include  in  its  annual  report  statistics 
relative  to  the  penal  institutions  of  the  state.  As  this  iostitution  hafl 
aflQliations  with  the  hospitals  of  the  State  and  the  greater  portion  of 
our  patients  are  not  sei-ving  sentence  and  a  large  per  cent  of  them 
were  never  charged  with  crime,  1  have  thought  it  an  injustice  to  them 
and  their  friends  -that  we  should  appear  in  the  report  of  the  Commis- 
sioner of  Ii«bor  aa  a  penal  institution.  Will  jou  please  give  me  your 
opinion,  if  I  have  made  clear  to  you  the  question  we  wHsh  to  settle." 

In  reply  thereto  would  say  that  section  2  of  Act  285  of  the  Public 
Acts  of  1909  provide  in  part  as  follows: 

"The  duties  of  such  department  shall  be  to  collect  in  the  man- 
ner herein  provided,  assort,  systematiae,  print  and  present  to  the 
governor,  on  or  before  the  first  day  of  April,  nineteen  hundred 
ten,  and  annually  thereafter  statistical  details  relating  to  all  de- 
partments of  labor  in  this  state,  including  the  penal  institutions 
thereof,  particularly  conceminfj  the  hours  of  labor,  the  number 
of  employes,  and  the  sex  therewf.  •  •  •  •" 

The  Ionia  State  Hospital  is  governed  by  the  provisions  of  sections 
1954  to  1989  of  the  Compiled  I^ws  as  amended,  and  supplemented  by 
various  acts  passed  since  lSi>7.  Its  primary  purpose  is  to  afford  a 
proper  aoylum  in  which  jiersona  of  criminal  and  dangerous  insane  in- 
stincts may  be  treated  and  cai-ed  for.  It  is  not  my  understanding  that 
any  one  is  sent  to  this  institution  as  a  punisliment.  The  fact  that  the 
legislature  has  given  it  the  name  of  "State  Hospital"  changing  it  from 
its  earlier  designation  as  the  asylum  for  the  dangerous  and  criminal 
insane,  is  evidence  to  my  mind  that  the  institution  is  not  to  be  regarded 
as  a  penal  one,  but  rather  in  the  same  class  as  the  other  state  hospitals. 

I  am  therefore  of  the  opinion  that  it  is  not  included  within  the  pro- 
visions of  section  2  of  Act  285  above  referred  to. 

Very  respectfullv, 

GRANT  FELLOWS, 

P-g-o.  Attomej'  General. 


COUNTY   ROAD   COMMISSIONERS.      Salary   should   be   paid   from 
the  general  fund  of  the  county. 

March  22,  1913. 
Mr.  Charles  H.  Hummrich,  Prosecuting  Attorney,  Mt.  Clemens,  Mich. : 

Dear  Sir — I  have  yours  of  the  18th  inst,  in  which  you  request  an 
opinion  as  to  what  fund  the  salaries  of  the  County  Road  Commissioners 
should  be  paid  from. 

In  reply  thereto  I  would  state  that  in  my  opinion  the  legislature 
did  not  intend  such  salaries  to  be  paid  from  the  county  mad  fund, 
but  on  the  contrary,  intended  that  such  salaries  should  be  paid  the 
same  as  those  of  other  county  officers,  from  the  general  fund  of  the 
county. 

Verv  respectfullv, 

GRANT  FELI/)WS, 

Cr-g-o.  ' '  Attorney  fieneral. 
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TOWNSHIP  TREASURER  Towndiip  treasurer  may  liold  ovei-  nnder 
provisions  of  section  2282  Compiled  Laws  of  1897  notwithstanding 
the  fact  tliat  he  lias  already  held  oflSce  for  two  terms. 

Marct  22,  1913. 
C,  T.  Underwood.  Marion,  Mich. : 

-  Dear  Sir— -Your  conrniimication  of  the  19th  inst.  addressed  to  this 
department  lias  been  i-eceived.  You  ■nisli  to  know  if  a  township  treas- 
urer who  has  held  office  for  two  years  may  continue  to  perform  the 
duties  of  that  office  after  the  expiration  of  his  second  term,  in  case 
his  successor  fails  to  qualify. 

In  reply  thereto  I  would  say  that  this  department  has  previously 
held  that  the  treasurer  of  a  county  is,  under  similar  circumstaucee,  en- 
titled to  hold  over  until  a  special  election  could  be.  called  to  fill  the 
vacancy  in  conformity  with  the  provisions  of  Section  3596  of  the  Com- 
piled Ijaws  of  1897.  In  conformity  with  this  previous  ruling  it  follows 
that  a  township  treasurer  may  hold  over  under  the  provisions  of  Section 
2282  of  the  Compiled  I^ws  of  1897,  notwithstanding  the  fact  that  he 
has  already  held  office  two  terms. 

Respectfullv  yours, 

GRANT  FELLOWS, 

Attorney  General. 


DESCENT  AND  DIMTRIBrTION  OF  PROrEKTY.  The  terra  "chil- 
dren" as  used  in  the  statutes  of  detn-ent  and  distribution  is  to  be 
considered  according  to  its  popular  sense  and  does  not  include  grand- 
children. 

March  22,  1913. 

Hon.  Harry  Drescher,  Judge  of  Pi-obate,  Big  R^ipids.  Mich.: 

Dear  Sir — Replying  to  your  coninmnication  of  the  12th  inst.  asking 
for  an  opinion  on  the  following  statement  of  facts. 

"A  married  woman  dies  without  issue,  leaving  a  husband,  one  brother 
and  -one  sister.  One  brothev  and  one  sister  are  dead,  each  leaving 
issue.  One  of  the  two  children  of  deceased  sister  is  dead,  and  left  three 
children.  Should  like  to  know  wLether  these  three  children  are  heirs 
and  each  entitled  to  1/24  of  the  estate,  or  whether  the  remaining  child 
of  deceased's  sister  is  entitled  to  the  %  share." 

Act  28«  of  the  Public  Acts  of  liM)9  pnmding  for  the  descent  and 
distribution  of  pn>perty  of  perwins  dying  int&itate  provides  as  follows: 

"And  if  the  intestate  shall  lea^e  no  issue,  father  or  mother,  his 
or  her  estate  shall  descend,  subject  to  ihe  provisions  hei'cin  made 
for  the  widow  or  husband,  if  widow  or  husband  snnive  the 
deceased,  to  Ins  or  her  brothers  and  sisteis  and  the  children 
of  deceased  brothers  and  sisters,  and  if  such  i)ei'son8  are  in  the 
same  de^i-ee  of  kindivd  to  the  intestate  they  shall  take  equally, 
otherwise  they  shall  take  by  right  of  representatitm." 

Inheritance  or  succession  by  "right  of  repi*csentation''  has  been  de- 
fined to  l»e   the  taking  by  the  dwcendents  of  a  deceased   Ueir,  _(>f  the 
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same  share  or  right  to  the  estate  of  another  person  as  their  parent 
wonld  have  taken  if  living. 

The  first  cjueetion  for  consideration  in  construing  the  statute  is  to 
determine  to  what  extent  the  term  "children"  as  used  in  this  statute 
should  be  applied.  The  word  "children"  in  the  popular  sense  of  the 
word  does  not  include  grand  children,  but  is  confined  to  descendants  in 
the  first  degree,  or  immediate  progeny.  In  general,  the  construction 
pat  on  the  word  by  law  accords  with  its  popular  signification,  and  as 
used  in  the  statutes  of  descent  and  distribution,  providing  that  "if 
there  be  no  iseue,  etc.,  then  to  the  brothers  and  sisters,  and  children  of 
deceased  brothers  and  sisters"  has  been  construed  by  the  courts  accord- 
ing to  its  popular  usage  and  limited  to  deecendants  in  the  first  degree 
or  immediate  off-spring. 

In  Re  Curr>-'B  estate,  39  Cal.  529. 

In  Be  Klein's  estate,  152  Mich.  422. 

In  Re  Estate  of  Chapoton,  104  Mich.,  11. 

It  follows,  therefore,  that  the  construction  given  the  earlier  statute 
by  the  courts  would  apply  to  the  amendment  of  1909,  and  grand-nieces 
and  nephews  excluded  from  sharing  in  the  estate. 

Yours  respectfully, 

ORANT  PEIJ>OWS, 
C-Ia-o.  Attorney  General. 


DRAIN"  LAW.  ASSESSMENT  OP  COSTS.  The  provisions  of  section 
1  of  chapter  5  of  Act  185,  P.  A.  1911  requiring  that  not  more  than 
25%  of  the  total  coat  of  the  drain  shall  be  assessed  at  large  upon 
the  township  or  townships  traversed  thereby,  unless  the  highway  com- 
missioner certifies  that  a  lai^er  percentage  should  be  so  assessed,  is 
unconstitutional. 

March  22,  1913. 

Charles  W.  Champion,  Prosecuting  Attorney,  Coldwater,  Mich. : 

Dear  Sir — Your  letter  of  the  20th  inst.  relative  to  the  provision  of 
Section  1,  Chapter  V  of  Act  No.  185  of  the  Public  Acts  of  1911.  has  been 
received.  You  wish  to  know  if  the  drain  commissioner  may  assess  more 
than  tw«ity-five  per  cent  of  the  cost  of  any  drain  against  a  township 
without  the  consent  of  the  highway  commissioner. 

The  clause  to  which  you  refer  is  contained  in  the  pi-oviso  of  (he  first 
section  of  the  act  referred  to  and  reads  as  follows: 

"That  for  these  purposes  there  shall  be  spi-ead  upon  the  tax 
rolls  of  any  townshiji  or  townships  through  which  the  drain  ma.v 
pass,  not  more  than  twenty-flve  per  cent  of  the  entire  cost  of  said 
drain,  unless  the  township  highway  commissioner  shall,  before 
such  apportionment  is  made,  certify  in  writing  to  such  drain 
com  mi  Ksi  oner,  that  as  a  means  of  improving  any  higbwiay  within 
the  township  it  is  necessary  that  more  than  twenty-five  per  cent 
of  the  entire  cost  be  assessed  to  such  townsliip,  in  which  case  the 
■  County  Drnin  Commissioner  shall  determine  the  per  cent  of  the 
entire  cost  to  be  aRSes(»ed  to  such  township." 


Digitized  oy 


Google 


352  ANNUAL  REPORT,    1913. 

It  will  be  noticed  that  the  language  directly  referred  to  does  not 
directly  impose  the  duty  upon  the  township  highway  cwumissiouer  to 
make  the  certification  referred  to  and  imposes  no  penalty  for  his  failure 
BO  to  do. 

It  occurs  to  me  that  the  practical  working  out  of  the,  proposition 
would  limit  the  tax  to  be  imposed  upon  the  township  or  towDShipa 
at  large  in  all  cases  to  not  more  than  twenty-flve  i>er  cent  of  the  cost  of 
Baid  drain.  The  provision  also  seems  to  overlook  the  benefit  to  the  pub- 
lic health  that  would  result  frcan  the  construction  of  the  drain. 

The  fundamental  principle  upon  which  construction  of  public  drains 
lias  been  upheld  in  Michigan,  is  that  of  a  benefit  to  the  general  public 
through  the  improvement  of  highways  thereby  and  the  removal  of 
conditions  deemed  prejudicial  to  the  public  health. 

Kinnie  vs.  Rare.  68  Mich.  625. 

I  am  impressed  by  the  fact  that  cjises  niny  arise  and  doubtless  will 
arise,  in  which  a  drain  i\-ould  be  of  pnictically  no  benefit  whatever  to 
private  proi)erty,  but  would  be  necessary  and  expedient  on  tbe  grounds 
of  public  benefit  alone.  Such  a  case  would  ai-ise  whenever  the  im- 
provement to  the  public  highways  is  the  main  object  sought,  or  when- 
ever the  drainage  of  a  small  area  of  land  is  necessitated  in  order  to  re- 
move a  menace  to  the  public  health. 

In  view  of  the  fact  that  the  pi-oviso  quoted  appears  to  disregard 
the  fundmnental  theory  ui>on  wliioli  public  drains  are  constructed,  (hat 
cases  may  arise  thereunder  in  which  the  requirement  that  assessments 
are  to  be  made  u[>on  the  basis  of  benefits  received  would  be  violated.  I 
am  of  the  opinion  that  there  is  a  grave  doubt  as  to  the  constitutionality 
of  the  clause  in  quention.  It  follows  that,  if  the  proviso  be  deemed 
invalid,  the  drain  conimissioner  may  impose  the  asseBsment  against 
the  township  without  being  limited  in  the  manner  suggested  in  the 
proviso. 

Eespectfullv  vours. 

GRANT  FELLOWS, 

Ca-la-o.  Attomev  General. 


ELE<^TION  LAW.  CANDIDATES.  Under  the  caucus  sj-stem  a  person 
need  not  be  an  enrolled  member  of  a  political  i>arty  of  which  he  Ib 
a  candidate. 

March  22,  1913. 

Mr.  Grant  S.  Emery.  Justice  of  the  Peace.  Jonesville,  Michigan: 

T>ear  Sir — Your  letter  of  the  20th  inst.  has  been  received.  You  wish  to 
know  if  an  elector  who  is  enrolled  under  the  primary  law  as  a  member 
of  one  political  jmrty  may  attend  the  caucus  of  another  party,  be  nomi- 
nated as  the  candidate  of  such  other  party,  and  be  I^ally  elected  as 
such  candidate. 

In  reply  to  your  question  T  would  Ktate  that  the  pnniary  law  does 
not  apply  to  nominations  made  under  the  old  caucus  system,  conse- 
quently, there  is  nothing  to  prevent  an  enrolle<l  member  of  one  party 
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l)eing  nominated  npoo  the  ticket  of  another  party  and  elected  on  that 
ticket. 

Very  respectfully, 

GRANT  FELLOWS, 
Ca-g-o.  Attorney  General. 


ELECTION  LAW.  The  election  cures  any  previous  defect  and  reniedJes 
an  erroneous  decision  on  the  part  of  the  Board  of  Election  Commis- 
sionerB  with  reference  to  printing  of  ballots. 

March  22,  1913. 

Frank  S.  Cununings,   Centreville,   Mich. : 

Dear  Sir — Your  letter  of  the  20th  inst.  has  been  received. 

I  understand  that  the  question  of  the  constitutionality  of  the  fifteen 
per  cent  ctanse  of  the  primary  act  will  be  brought  before  the  Supreme 
Court  of  the  State  for  its  decision.  The  proposition  as  to  whether  or 
not  that  requirement  is  binding  will  doubtless  be  settled  within  a  veiy 
few  days. 

You  state  that  in  your  county  the  candidates  of  the  National  Pro- 
gressive party  and  of  the  d^nocratic  party  have  been  given  places  on 
the  ballot  notwithstanding  that  they  did  not  receive  the  required  per- 
centage vote,  and  wish  to  know  if  the  election  of  any  of  such  candidates 
wonld  be  legal. 

In  reply  I  would  state  that  in  my  opinion  the  election  would  cure 
any  previous  defect  and  that  the  decision  of  the  Board  of  Election  Com- 
missioners in  placing  any  name  or  names  upon  the  official  election 
ballots  wonld  be  conclusively  presumed  to  have  been  correct.  That  is, 
the  question  of  the  right  to  have  the  name  of  any  particular  candidate 
printed  upon  the  official  ballot  could  not  be  raised  after  the  election 
had  taken  place. 

Respectfully  yours, 

GRANT  FELLOWS, 

Oa-la-o.  Attorney  General. 


POLICE  POWER.  REGULATION  OF  HOTELS.  A  measure  designed 
to  secure  the  health  and  safety  of  guests  and  employes  of  hotels 
is  a  valid  exercise  of  the  police  power.*  Such  regulation  must,  how- 
ever, apply  to  all  members  of  the  class  regulated. 

March  22,  1913. 

Hon.  Thomas  F.  Fralick,  Member,  House  of  Representatives,  Lansing, 
Michigan : 

Dear  Sir — I  am  returning  herewith  copy  of  House  Bill  No.  199,  file  No. 
147,  which  you  have  submitted  to  this  department  for  an  opinion  as 
to  its  constitutionality,  if  enacted.  The  general  purpose  of  this  bill 
seems  to  he  to  promote  the  safety  and  health  of  guests  and  employes 
of  hotels,  inns  and  public  lodging  houses.  Such  a  purpose  is  within 
the  police  power  of  the  State  which  enables  the  legislature  to  pass  laws 
conducive  to  the  public  welfare,  consequently,  there  is  nothing  so  far 
as  the  object  to  be  attained  by  the  bill  is  concerned  that  woaild  render 
it  invalid,  ,oj„CTOOy  C 

45  ^ 


354  ANNUAL  REPORT,  1918. 

Mj"  attentioD  is  challeaged,  however,  to  the  proviMoos  of  the  first 
liectioa  of  the  bill  which  exempts  from  its  operation  hotels  that  do  oot 
charge  to  exceed  fifty  cents  per  day  European  plan,  and  one  and  one- 
half  dollars  per  day  American  plan.  It  seems  to  me  that  this  ex- 
emption is  an  arbitrary  one,  No  reason  is  apparent  why  the  gaeets 
and  employes  of  one  hotel  should  be  protected,  while  those  of  another, 
perhaps  adjacent  to  the  first,  should  not  be.  I  am  clearly  of  the 
opiuitm  that  a  measure  of  this  sort  applying  to  aJl  members  of  the 
class  regulated,  that  is  to  say,  to  all  hotels,  inns  and  public  lodging 
houses,  would  be  constitutional;  but  that  the  exception  relieving  a 
portion  of  the  class  from  the  provisions  of  the  measure  would  render 
it  a  special  act.  As  such,  it  comes  within  the  prohibition  of  both 
State  and  federal  constitutions.  The  Supreme  Court  of  our  Btate 
in  the  case  of  Brown  v.  Judge  of  Superior  Court  of  Grand  Rapids,  145 
Mich.  413,  has  indicated  that  measures  placing  a  restriction  or  burden 
upon  certain  members  only  of  a  particular  class  are  not  valid.  In  that 
case  the  act  under  consideration  was  held  unconstitutional  as  class 
legislation  on  the  ground  that  an  attempt  wBa  made  in  the  act  to  em- 
pott'er  a  city  or  village  council  to  suspend  the  provisions  of  the  act  in 
any  specific  instance  or  case.  The  court  holds  that  this  amounted  to 
attempted  class  l^islation,  and,  being  unequal  in  its  application  to 
members  of  the  same  class,  it  violated  the  constitution  of  this  State  as 
well  as  the  constitution  of  the  United  States, 

The  general  principal  laid  down  by  our  own  court  has  t>een  rect^nized 
by  the  courts  of  the  United  States  as  well  as  by  those  of  several  states : 

36  Cyc.  988. 

Railway  Company  v.  Ellis  165  U.  S.  150. 
Barbier  v.  Connolly.  113  U.  S.  27. 
Conunonwealth  v.  Clark  195  Penn.  634. 
State  V.  Gravett,  65  Ohio  State  289. 
Manowsky  v.  Stephan,  233  III.  409. 
Chair  Company  v.  Reynolds,  77  Mich.  123. 

Under  the,  authorities  cited  above,  I  am  constrained  to  hold  that 
the  proposed  measure,  being  applicable  only  to  a  portion  of  a  class 
and  expressly  excepting  other  menibera  of  that  class  from  its  provision 
is  special  legislation  and  would,  if  enacted,  be  unconstitutional  and 
void. 

Ven-  rcBpectfulIv, 

GRANT  FELLOWS, 
Ca-go.  Attorney  General. 

PAROLED  CON'VICT.  SETTLEMENT.  A  settlement  within  the  mean- 
ing of  the  laws  relati\'e  to  the  care  of  indig^it  persons  cannot  be  ac- 
quired bv  a  forced  presence  in  anv  countv. 

March  22,  1913. 

Mr.  Earl  L.  Burhans,  Prosecuting  Attorney,  Paw  Paw,  Mich. : 

Dear  Sir — I  am  in  receipt  of  your  communication  of  the  20th  inst. 
requesting  an  opinion  from  this  department  upon  the  proposition,  ther^o 
submitted.    Your  statement  and  inquiry  are  as  follows:  i  .  j  ■,  VnOO<^IC 
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''Some  six  or  seven  years  ago  a  resident  of  Van  Buren  County  left 
in  the  fall  and  went  into  a  northern  countT.  In  the  following  spring 
was  arrested  and  convicted  of  a  crime  for  which  he  was  sentenced 
to  two  and  a  half  jean  in  Jackson  prison.  Later  on  he  was  paroled 
to  a  preacher  who  lived  in  Bay  County,  and  remained  there  for  a 
period  of  about  two  years  until  the  expiration  of  his  parole.  About 
t«'0  weeks  later  he  went  to  Grand  Rapids,  was  ran  over  by  an  engine 
and  had  a  1^  taben  off  and  was  put  in  the  hospital  and  an  expense 
of  nearly  two  hundred  dollars  was  incurred.  The  question  I  desire 
to  auk  you  is  this:  Was  he  a  residoit  of  Bay  County  or  Van  Buren 
County  at  the  time  of  the  accident  and  which  county  is  liable  for  his 
hospital  bill,  as  the  party  is  an  indigent  person?  In  other  words,  can 
a  man  who  is  on  parole  go  into  another  county  and  gain  a  residoice? 
Tliis  is  a  novel  question  and  I  find  no  authority  on  the  subject." 

Act  Xo.  72  of  the  Public  Acts  for  the  year  1907,  prescribes  the 
procedure  that  is  to  be  followed  in  such  a  case  as  you  have  stated.  I 
assume  that  the  Superintendents  of  the  Poor  of  Kent  County  gave  the 
notice  required  by  the  act  referred  to  and  that  the  officials  of  your 
county  have  denied  such  liability  or  are  cmitemplating  so  doing. 

The  provisions  of  Act  72,  referred  to  abo\-e,  place  the  liability  for  the 
care  of  the  indigent  person,  temporai'ily  as  well  as  well  as  permanently, 
ujHjn  tlie  county  "where  he  was  last  continuously  settled  for  one  year." 

It  ia  my  opinion  that  the  language  quoted  should  be  construed  to 
mean  that  such  indigent  person  must  have  gained  a  "settlement"  in 
the  county  sought  to  be  charged  within  the  meaning  of  the  statutes 
of  the  state  governing  the  granting  of  relief  to  poor  persons  in  cer- 
tain caxes.  Under  the  statement  of  facts  that  you  have  presented, 
it  seems  evident  that  the  party  to  whom  you  refer  had  acquired  such- 
settlement  in  Van  Buren  County  previous  to  his  arrest  and  conviction 
of  the  crime  for  which  he  was  sentenced  to  Jackson  prison.  Conse- 
quently Van  Buren  County  must  be  considered  to  have  been  the  place 
where  he  was  "last  continuously  settled  for  one  jear"  unless  it  can  be 
said  that  he  acquired  a  settlement  in  Bay  County  while  on  parole  there. 
'  It  seems  to  me  that  a  settlement  within  the  meaning  of  the  laws  re- 
lating to  the  relief  and  care  of  the  poor,  cannot  be  acquired  by  a  forced 
pi-esence  in  any  county.  In  Act  No.  184  of  the  Public  Acts  of  1905, 
relating  to  the  paroling  of  convicts,  as  amended  by  Act  No.  134  of 
the  Public  Acts  of  1909,  we  find  this  significant  language: 

""  "  •  •  The  convict  so  paroled,  vrhWe  at  large  by  virtue  of 
such  parole,  shall  be  deemed  to  be  still  8er\-ing  the  sentence  im- 
posed upon  him  and  shall  be  entitled  to  good  time  the  same 
as  if  confined  in  prison  •  "  "  "," 

In  other  words,  a  convict  who  is  permitted  to  go  outside  of  the  prison 
walls  under  his  parole,  and  is  placed  in  the  custody  of  a  "next  frirad," 
is  nevertheless,  in  contemplation  of  law,  still  serving  his  sentence.  If 
he  is  required,  by  the  conditions  of  his  parole,  to  remain  within  the 
limits  of  any  particular  county,  as  is  ordinarily  the  case,  his  presence 
there  is  certainly  not  voluntary.  I^ike  his  confinement  in  the  prison 
itself,  such  residence  is  forced  upon  him.  Certainly  the  party  convicted 
and  sentenced  to  prison  for  crime  pained  no  settlement  in  Jackson 
County,  and  for  the  reasons  su^^ested  above  I  am  of  the  opinion  that 
he  gained  none  in  Bay  County.  ,Vnt^)0<^K 
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Topsham  vs.  Lewiston.  74  Maine  236. 
Baltimore  vs.   Chester,   53  Vt.  315. 
Consequently  it  folIowB  that  Van  Buren  County  must  be  considered 
to  be  the  place  where  the  indigent  person  referred  to  in  your  letter  was 
last  coDtinuonBly  settled  for  one  year,  and  hence  that  county  is  liable 
under  provisions  of  Act  No.  72  of  the  Public  Acts  of  1907. 

Eespectfully  yours, 

GRANT  FELLOWS, 
Ca-la-o.  Attorney  General. 


POLICE  POWER.  NUISANCEe.  A  l^islative  enactment  requiring 
the  owner  of  premises  to  remove  a  nuisance  on  an  order  of  the  Board 
of  Health  and  making  Rtich  owner  liable  for  the  cost  of  removal  in 
case  of  failure  to  comply  with  the  order,  is  a  valid  exercise  of  the 
police  powCT  of  the  State. 

■     March  22,  1913. 

Hon.  Leon  D.  Case,  Member  of  Senate,  Capitol,  Lansing: 

Dear  Sir — I  am  returning  herewith  copy  of  senate  bill  Ko.  2ftC,  file  , 
No.  252,  which  you  have  referred  to  this  department  for  an  opinion  as 
to  its  constitutionality  if  enacted. 

The  proposed  measure  is  designed  to  amend  Sec.  4419  of  the  Com- 
piled Laws  of  1897,  relative  to  the  abatement  of  nuisances  injurious  to 
the  public  health  and  the  payment  of  expenses  of  such  abatement.  It 
is  provided,  in  sul>stance,  that  if  the  owner  of  premises  fails  to  remove 
any  nuisance  on  order  of  the  Board  of  Health,  he  shall  be  liable  for 
the  cost  of  the  removal  and  that  in  the  event  of  the  non-payment  of  the 
same  such  costs  shall  be  assessed  against  the  proi>erty  and  collected 
in  the  same  manner  as  are  tascB  assessed  and  collected  under  the  gen- 
eral laws  of  the  State. 

I  am  of  the  opinion  that  the  measure  contemplates  a  valid  exereise 
of  the  police  power  of  the  State,  and  that  no  provision  thereof  would, 
if  enacte<l,  be  inconsistent  therewith.  It  occurs  to  me  that  an  analogy 
may  be  drawn  between  the  measure  and  the  statutes  now  in  force 
relative  to  the  destruction  of  noxious  weeds,  and  the  collection  of  ex- 
pense attendent  thereto.  These  provisions  are  now  embraced  in  Chapter 
24  of  Act  283  of  the  Public  Acts  of  1909,  and  section  7  of  that  chapter 
provides  for  the  le\ying  of  such  expense  upon  the  land  and  the  collec- 
tion thereof  in  the  same  manner  that  other  township  taxes  are  collected. 
This  procedure  relative  to  the  destruction  of  noxious  weeds  is  recog- 
nized as  a  valid  exereise  of  the  police  power  of  the  State,  inasmuch  as 
it  is  conducive  to  the  general  welfare.  For  similar  reasons  I  think 
that  the  measui-e  that  you  have  submitted  must  be  regarded  as  necessary 
and  expedient  for  the  preservation  of  the  public  health. 

Respectfully  vours, 

ORANT '  FELIX)  W8. 

Ca-la-o.  Attorney  General. 
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TAXATION.  PLACE  OF  ASSESSMENT.  MORTGAGES.  Personal 
property  of  a  party  uiidei'  guardiEuiship  in  assessable  to  the  guardiaD 
in  the  towniship  where  the  ward  reeides.  A  mortgage  recorded  under 
the  provisioDB  of  Act  91,  P.  A.  1911,  is  exempt  from  the  payment  of 
citv  and  village  taxes. 

March  22,  1913. 

Mr.  Earl  Anderson,  Village  Clerk,  Heeperia,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  communicaticm  of  the  15th.  inst. 
relative  to  the  collection  of  certain  taxes  in  your  village.  Your  state- 
ment and  inquiry  are  as  follows: 

■■We  have  a  party  in  this  village  who  was  appointed  administrator  of 
an  estate  of  about  Jlfl.OOO.OO  personal  property,  consisting  of  notes, 
mortgages  and  cash.  The  sole  heir  to  this  estate  was  the  widow,  who 
is  insane  and  ie  now  an  inmate  of  the  asylum  at  Kalamazoo.  About 
a  year  ago  the  estate  was  settled  up  and  the  same  person  was  appointed 
guardian  of  this  woman.  What  I  want  to-  know  is  wiiether  this  estate 
is  assessable  for  taxes  in  the  village  as  long  as  the  guardian  holds  his 
residence  hei-e,  or  is  it  assessable  only  for  township,  state  and  county 
tax.  In  your  opinion  are  mortgages  assessable  for  city  and  village 
taxes  under  the  present  law." 

U))on  the  proposition  that  you  have  submitted,  I  w<ould  call  your  at- 
tention to  subdivision  4  of  section  3837  of  the  Compiled  Laws  of  1897  as 
amended  by  act  12i)  of  the  Public  Acts  of  1907.  The  subdivision  referred 
to  reads  as  follows: 

"The  personal  property  of  minors  under  guardianship  shall  be 
assessed  to  the  gnaniian  in  the  township  where  he  resides,  and 
the  personal  property  of  every  other  person  under  guardiauE^ip 
shall  be  assessed  to  the  guardian  in  the  township  where  the  ward 
resides." 

The  r*eidenoe  of  the  ward  in  this  case  must  be  deemed  to  be  the 
place  where  she  resides  .it  the  time  of  her  removal  to  the  Kalamazoo 
hospital.  If  she  was  a  resident  of  your  village  at  that  time  then  her 
personal  pro])erty  is  ass€ssable  to  the  guardian  there  and  is  liable  for 
the  payment  of  village  taxes  as  well  as  other  taxes. 

With  reference  to  the  taxation  of  mortgages,  Act  91  of  the  Public 
Acts  of  1911  makes  the  specific  tax  therein  provided  for  in  lieu  of  all 
other  taxes.    This  releases  mortgages  coming  within  its  provisions  from 
city  or  village  taxes,  as  well  as  from  the  state  and  county  taxes. 
Verv  respectfully, 

GRANT  FELLOWS, 

Oa-g-o.  Attorney  General. 
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COUNTY  OFFIOEllS.    DEPUTY  COUNTY  CLERK  DEEDS. 

1.  Deputy  County  Clerk  may  take  acknowledgments  to  deeds,  etc. 

2.  May  make  out  instrumenta. 

March  22,  1913. 

Elmer  J.  Prudeo,  Register  of  Deeds,  Kalkaska,  Micb. : 

Dear  Sir — I  have  your  communication  of  the  IBth  inst.  containing 
the  following  inquiries:  "Will  you  please  inform  me  if  I  would  have 
the  legal  right  as  Deputy  County  Clerk  to  make  out  legal  instruments 
and  take  acknowiIedgmentB,  Also  do  you  know  if  all  of  the  States  in 
the  Union  have  a  law  requiring  Notaries  to  state  on  the  instrument  they 
acknowledge  the  time  their  commissions  expire." 

In  reply  thereto  would  say  that  I  do  not  know  of  any  rcBtriction  in 
the  law  as  to  the  legal  right  of  any  person  to  make  out  ordinary  in- 
struments, such  as  mortgages,  deeds,  contracts,  etc. 

As  to  the  right  of  the  deputy  County  Clerk  to  take  acknowledgments, 
I  would  advise  you  as  follows :  Section  6962,  C.  L.  of  1897,  as  amended 
by  Act  No.  117,  Public  Acta  of  1903,  and  Act  No.  103  of  the  Public 
Acts  of  190B  provides  as  follows: 

"Deeds  executed  within  this  State  of  lands,  or  any  interest  in  lands 
therein,  shall  be  executed  in  the  presence  of  two  witnesses  who  shall 
subscribe  their  names  to  the  same  as  such,  and  the  persons  executing 
such  deeds  may  acknowledge  the  execution  thereof  before  any  judge, 
clerk  or  vummmioner  of  a  covrt  of  record,  or  before  any  Notary  Public, 
Justice  of  the  Peace  or  Master  in  Chancery,  within  the  State,  and  the 
officer  taking  such  acknowledgment  shall  endorse  thereon  a  certificate 
of  the  ackncmiledgment  thereof,  and  the  true  date  of  making  the  same 
under  his  hand." 

Section  2572,  C.  L.  authorizes  the  appointment  of  Deputy  County 
Clerks,  and  provides  in  part  "and  the  Deputy  or  Deputies  may  perform 
the  duties  of  such  Clerks." 

Under  the  construction  placed  upon  this  section  by  the  Suprrane 
Court,  I  am  of  the  opinion  that  the  Deputy  County  Clerk  has  authority 
to  take  acknowledgments  of  deeds  or  any  instruments  where  the  County 
(?lerk  has  authority  to  do  so. 

Dorr  vs.  Clark.  7  Mich.  .^10. 

Andres  vs.  Circuit  Judge,  77  Mich,  85, 

.■Vnswering  your  second  question  would  say  that  we  could  not  state 
definitely  whether  notaries  in  other  States  are  i-equired  1o  attach  a 
statement  as  to  when  their  commissions  expire,  without  a  careful  ex- 
amination of  the  laws  of  all  the  States.  This,  we  cannot  take  the  time 
at  present  to  do.  You  should  consult  your  Prosecuting  Attorney  on 
the  matter  as  the  occasions  arise. 

Respectfnilv  vours, 

GRANT  FELTX)W8. 
P-la-o.  Attorney  General, 
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ELECTION  LAW.  CONSTITUTIONAL  AMENDMENT  BALLOTS. 
Ballots  should  be  numbered  and  perforated. 

March  23,  1913. 
Mr.  Harley  Bartlett,  County  Clerk,  Baldwin,  Mich.: 

Dear  Sir— Your  communication  of  the  14th  inst.  to  the  Secretary  of 
State  has  been  referred  to  this  Department,    You  aekt 

"Should  the  amendment  ballots  be  numbered  and  perforated,  and 
ail  amendmentB  printed  in  full?" 

In  reply  thereto  would  say  that  it  is  my  opinion  that  ballots  con- 
taining amendmentB  to  the  Constitution  should  be  numbered  and  per- 
forated in  the  same  maJiner  as  ballots  prepared  for  State  oi*  County 
election  of  officers.  In  this  connection  you  are  referred  to  Sees.  152,  159 
and  163  of  the  pamphlet  election  lawa,  revision  of  1911. 

The  Secretary  of  State  Informs  me  that  he  has  instructed  you  that 
all  proposed  Constitutional  amendments  must  be  printed  in  full  upon 
the  ballot.  This  is  in  accordance  with  the  express  provision  of  Sec. 
;{  of  Article  XVH  of  the  Constitution. 

Very  respectfallv, 

GRANT  FELLOWS, 

I'-Ia-o.  Attorney  General. 

DRAIN  LAW.  Items  of  necessary  expense  incurred  in  connection  with 
the  recording  of  a  drain  are  to  be  charged  against  the  construction 
thereof. 

March  24,   1913. 

Mr.  Earl  C.  Michener,  Prosecuting  Attorney,  Adrian,  Mich.: 

Dear  Sir — Under  date  of  Jan.  2Srd  you  referred  to  this  department 
a  certain  inquiry  relative  to  the  payment  for  the  recording  of  a  drain 
under  process  of  construction,  in  your  county,  and  an  adjoining  county. 
Our  reply  to  your  communical ion  was  based  upon  the  asi^mption  that 
the  drain  commissioner  performed  the  work  in  question  witKout  the 
neceesari'  incurring  of  expense  and  that  he  sought  fo  charge  Hierefor 
in  violation  of  section  4390  of  the  Compiled  Laws  of  1897,  as  amended 
by  Act  No.  118  of  the  Public  Acts  of  1909.  Acting  on  that  assumption 
we  wrote  you  under  date  of  Jan.  28th  to  the  effect  that  such  charge 
could  not  legally  be  made. 

We  have  this  day  received  a  communication  from  Willis  Baldwin, 
Attorney  at  Law.  Monroe,  Mich.,  in  which  he  refers  to  the  opinion  sent 
you,  and  states  that  the  real  question  in  issue  between  the  drain  com- 
missioners of  your  respective  counties  is  as  to  whether  a  considerable 
item  of  necessary  expenses  incurred  in  the  recording  is  fo  be  charged 
against  the  construction  of  the  drain  or  referred  to  the  Boards  of  Su- 
pervisors of  the  re8T>ective  counties  and  allowed  by  them  out  of  the 
general  county  fund  as  a  "necessary  expense  incurred  by  the  drain 
commissioner,  imder  the  provisions  of  the  section  of  Act  118  of  the 
Public  Acts  of  1909,  above  referred  to. 

It  therefore  appears  that  this  department  misunderstood  the  propo- 
sition salHnitted  by  you.  As  I  now  understand  it.  the  real  point  in  con- 
troversy involves  entirely  different  considerationa 
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I  am  of  the  opinion  that  the  provisions  of  the  various  sections  rela- 
tive to  Uie  paj'ment  of  the  various  expenses  incurred  in  the  construc- 
tion of  a  drain  are  broad  enough  to  include  any  necessary  expense  in- 
curred for  recording,  or  other  clerical  work.  Act  Ko.  118  of  the  Public 
Acts  of  1909,  in  the  first  section  of  the  sixth  ciiapter  thereof,  requires 
a  computation  of  the  entire  cost  of  tlie  drain  including  "all  of  the  ^■ 
penses  of  locating,  establishing  and  constructing  the  same  •  •  •  •  and 
all  other  expenses,"  and  provides  further  that  Ave  per  cent  of  such 
computed  amount  shall  be  added  to  cover  "contingent  expenses." 

It  seeins  to  be  that  Sec.  5  of  Ciiapter  IX  of  the  general  drain  law, 
also  a  part  of  the  1909  amendment,  must  be  construed  in  connection 
with  the  other  proi-ieionB  of  the  drain  law,  and  that  in  consequence,  its 
language  must  be  construed  as  providing  for  the  payment  of  necessary 
expenses  iucwred  by  the  drain  comuiissioner  wiiich  do  not  form  a  part 
of  the  le^timate  cost  of  construction  of  any  particular  drain. 

It  is  my  opinion,  consequently,  that  if  extra  expenses  are  necessitated 
in  order  to  secure  the  proper  recording  of  the  drain  by  the  drain  com- 
missioner, that  such  expense  should  be  considered  as  a  part  of  the  cost 
of  the  drain,  and  paid  accordingly. 

I  regret  that  youp  inquiry  was  misunderstood  in  the  flrat  instance. 
Very  respectfully, 

GRANT  FELLOWS, 

Ca-la-o.  Attom^  General. 


ELECTION  LAW.     MARKING  OP  BALLOTS.    A  candidate  may  run 
for  office  on  slips. 

March  24,  1913. 
Mr.  James  R.  Flood,  Crystal  Falls,  Michigan : 

Dear  Sir — Under  date  of  Mareh  ■2l8t  you  have  submitted  a  certain 
inquiry'  relative  to  the  method'  of  voting  at  the  coming  election.  Yon 
state  that  there  are  two  tickets  in  the  field  in  your  tonmsbip,  and  that 
you  are  a  candidate  for  office,  running  on  slips.  You  wish  to  know  if 
the  slips  can  be  pasted  over  the  name  of  the  candidate  printed  on  the 
ballot  without  marking  a  cross  in  front  of  the  same. 

In  reply  to  your  question  I  would  say  that  the  manner  of  voting 
is  governed  by  the  provisions  of  Act  No.  214  of  the  Public  Acts  of 
1901,  In  accordance  with  Ihe  provisions  of  that  act  any  candidate  whose 
name  is  pasted  upon  the  ballot  in  the  proper  position  is  entitled  to 
one  vote  if  there  is  a  cross  in  the  circle  under  tlie  party  name.  If  no 
cross  be  placed  in  the  circle  at  the  head  of  the  ticket  upon  which  the 
name  is  pasted,  then  a  cross  should  be  made  in  the  circle  before  ttie 
name  of  the  candidate  for  whom  the  elector  desires  to  vote,  re^rdtess 
of  wliether  such  name  is  printed  on  the  ballot  or  pasted  thereon. 
Very  respectfullv, 

GRANT  FELLOWS, 

Ca-g-o.  Attorn^  General. 
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DEEDS.  OEBTIFICATE  OF  PAYMENT  OF  TAXEIS.  The  date  of 
the  execution  of  the  deed  is  controlling  with  referuice  to  the  years 
that  shall  be  covered  bv  the  certificate. 

March  24,  1913. 

Mr,  Joseph  Baldrica,  Deputy  County  Treasurer,  Iron  Mountain,  Mich.: 

Dear  Sir— Your  letter  of  the  22nd  inst.  has  been  received.  You  srtate 
that  on  the  17th  inst.  you  had  a  deed  presented  to  you  for  a  certificate 
under  the  provisions  of  section  3957  of  the  Compiled  Laws  of  1897,  and 
that  such  deed  was  executed  under  date  of  December  16th,  1912.  You 
wish  to  knowi  whether  or  not  in  making  this  certificate,  you  should 
include  the  taxes  for  the  year  1912,  or  for  the  five  years  preceding  the 
date  of  the  instrument. 

The  section  referred  to  requires  that  the  certificate  shall  show  that 
all  taxes  due  thereon  have  been  paid  "for  the  five  years  preceding  the 
date  of  such  instruraent."  Accoi-dingly,  it  is  my  opinion  that  the  taxes 
for  the  year  1912  are  not  to  be  included  by  you,  but  rather  those  for 
the  five  preceding  years.  In  other  words,  the  statute  makes  the  date 
of  the  execution  of  the  deed  controlling,  rather  than  the  date  which  it 
is  presented  for  record. 

"  Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-0.  Attorney  General. 

POLICE  POWER.  REGULATION  OF  HOURS  OF  EMPLOYMENT. 
A  measure  limiting  the  number  of  hours  of  labor  for  mm  per  day 
is  a  valid  exercise  of  the  police  power  of  the  state. 

March  24,  1913. 

Hon.  A.  D.  Edwards,  House  of  Representatives,  Lansing,  Michigan : 

Dear  Sir — You  have  recently  asked  me  for  an  opinion  as  to  the  con- 
stitutionality of  the  law  limiting  the  hours  of  employment  for  men. 
lu  response  to  your  inquiry  I  would  submit  the  following  suggestions. 
The  passage  of  measures  of  this  sort  is  based  upon  the  geeeral  police 
power  of  the  State  and  the  resultant  authority  of  the  legislature  to 
pass  enactments  conducive  to  the  health  and  general  welfare  of  the 
people.  It  is  under  this  general  power  that  the  legislatures  of  prac- 
tically every  state  have  enacted  statutes  regulating  the  hours  of  em- 
ployment for  women  and  children.  The  fnuners  of  our  constitution 
recognized  this  general  tendency  by  providing  that  the  legislature  of 
this  state  may  enact  laws  regulating  such  employment  and  the  coo- 
ditioDs  surrounding  the  same.  From  time  to  time,  various  measures  have 
been  passed  by  the  legislature  designed  to  improve  conditions  so  far 
as  women  and  children  are  concerned,  and  such  measures  have  been 
upheld  as  conducive  to  the  public  faealtli  and  welfare.  The  supreme 
court  of  the  state  in  the  case  of  Wythey  v.  Bloem,  163  Mich.  419  has 
discussed  this  proposition  at  considerable  length,  and  has  cited  numerous 
authorities  to  uphold  the  exercise  of  this  right. 

The  limiting  the  number  of  hours  for  nbich  men  can  be  l^alty  em- 
ployed in   any   particular   calling  or  occupation   must  be  based  upon 
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the  same  general  principles,  that  is,  it  must  be  reaeouable  and  of 
such  a  nature  that  the  health  of  such  employes  ;v'ill  be  consen'ed  tbei'ebr. 
Conversely,  r^ulatioas  of  this  kind  may  not  be  of  a  capricious  or 
arbitraiy  nature  to  such  an  extent  that  it  constitutes  an  infringement 
of  the  right  of  making  contracts  as  between  persons  and  parties  per- 
fectly competent  to  understand  and  insist  upon  their  rights  and  equities 
thereunder. 

I  find  that  several  slates  already  possess  laws  prescribing  the  num- 
ber of  hours  that  shall  constitute  a  day's  labor  in  specified  occupations.  . 
The  leading  case  upon  this  subject  is,  perhaps,  Holden  vs.  Hardy,  169, 
U.  S.  366,  which  affirms  a  decision  of  the  Supi-enie  Court  of  the  State 
of  Utah  holding  constitutional  an  act  of  that  state  limiting  the  l^igth 
of  the  day  for  which  employes  in  mines  and  smelters  may  lawfully  be 
employed  to  eight  hours.  The  Court  after  citing  and  commenting  upMt 
various  cases  in  which  the  right  of  the  State  to  regulate  various  con- 
ditions concerning  the  employment  of  labor  was  upheld,  says:  "But  if 
it  be  within  the  power  of  a  legislature  to  adopt  such  means  for  the 
protection  of  the  lives  of  its  citizens,  it  is  difficult  to  see  why  pre- 
cautions may  not  also  be  adojrted  for  the  protection  of  their  health  and 
morals.  It  is  as  much  for  the  interest  of  the  State  that  the  public 
health  should  be  preserved  as  that  life  should  be  made  secure."  This 
holding  is  cited  in  the  opinion  of  the  justices  of  the  Supreme  Court  of 
the  State  of  Rhode  Island  in  the  matter  of  the  teu  hour  law  of  that 
state  applicable  to  certain  railroad  corporations.  It  was  argued  that 
the  measure  under  consideration  infringed  the  ri^it  of  contract,  but 
the  court  lays  down  the  holding  in  conformity  with  the  theory  of 
Holden  V,  Harvey  cited  above  that  "the  police  ponder  stands  before 
private  rights  in  matters  affecting  the  public  welfare."  So  in  New 
York,  a  law  providing  that  eight  hours  shall  constitute  a  day's  work  for 
all  classes  of  employes,  except  in  cases  of  extraordinary  emergency,  has 
been  rec<^iiized  as  constitutional. 

People  V.  Waring  52  N.  Y.  Appellate  Div.  36. 
Dowmey  v.  Bender  57  N.  Y.  Appellate  Div.  310. 

In  the  same  state  a  law  limiting  the  number  of  hours  for  which  bakers 
can  be  legally  employed  is  upheld  in  People  v.  Loelmer,  177  New  York 
145.  The  court  in  the  latter  case  comments  upon  the  uncertain  limits 
of  the  general  police  power  <rf  the  state  quoting  Judge  Gray  in  the 
earlier  case  of  People  v.  Ewer,  as  follows: 

"It  is  difficult  if  not  impossible  to  define  the  police  power  of  a  state, 
or  under  recent  judicial  decisions  to  say  where  the  constitutional 
boundaries  limiting  its  exercise  are  to  be  fixed.  It  is  a  power  essentially 
to  be  decided  by  the  state  in  the  interest  and  for  the  welfare  of  its 
citizens.  We  may  say  of  it  thatVhen  its  operation  is  in  the  direction 
of  BO  r^rnlating  the  use  of  private  pi*operty  or  of  so  restraining  per- 
sonal action  as  manifestly  to  secure  or  to  tend  to  the  comfort,  pros- 
perity or  protection  of  the  community  no  constitutional  guarantee  is 
violated  and  the  legislative  authority  is  not  transcended." 

Under  the  authority  cited,  it  is  my  opinion  that  any  measure  limit- 
ing the  hours  of  employment  of  men  Tsould  be  constitutional  subject 
to  the  restrirtion  indicated  above.  Such  regulation  must  of  necessity 
be  reasonable  and  calculated  to  promote  the  health   of  the  employed 
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in  order  to  bring  it  vithin  the  limits  of  the  police  power  of  the  state. 
Prom  the  authoritiee  upon  this  proposition  no  general  rule  can  be  laid 
down,  and  way  proposed  measure  must  stand  solely  upon  its  own  merits. 
Very  respectfully, 

GRANT  FELLOWS, 
Ca-go.  Attorney  General. 

QUALIFICATIONS  OF  ELEOTOBS.  A  voter  must  reside  in  the  town- 
'  ship  or  ward  in  which  he  offers  to  vote  not  less  than  20  days  pre- 
ceding the  election.  One  whose  right  to  vote  is  open  to  question,  may 
be  challcatged. 

March  24,  1913. 

Mr.  John  McCorry,  Township  Clerk,  Ontonagon,  Michigan : 

Dear  Sir— I  am  in  receipt  of  your  communication  of  the  18th  inst. 
relative  to  the  right  of  a  certain  person  to  vote  in  your  township.  Yoor 
statetnent  is  as  follows : 

"Please  inform  me  is  a  man  who  came  to  this  township  three  years 
ago  for  the  sole  purpose  of  helping  another  person  obtain  ofBce,  and 
who  is  living  in  Ontonagon  Township  and  has  a  profession,  and  is  in 
the  township  only  during  hunting  season,  or  such  times  as  he  is  called 
upon  to  attend  a  sick  animal,  entitled  to  a  vote.  He  has  no  property, 
except  a  cabin  which  he  has  leased  and  only  uses  it,  as  I  said  t^fore, 
during  hunting  season." 

Section  1  of  Article  3  of  the  Constitution  prescribes  the  quatiflcations 
of  electors  and  requires  that  the  voter  must  reside  in  the  township  or 
ward  in  which  he  offers  to  vote  twenty  days  preceding  the  election. 
While  the  question  of  residence  is  quite  largely  a  matter  of  intention  on 
the  part  of  the  individual,  yet.  under  the  statement  of  facte  which  j-ou 
have  presented,  the  right  of  the  party  in  question  to  vote  in  your  town- 
ship seems  very  questionable.  I  would  call  your  attention  to  section 
3634  of  the  Compiled  Laws  of  of  1897,  which  provides  for  the  challeng- 
ing of  the  right  to  vote  of  any  person  deemed  to  be  unqualified.  Such 
person  wh^i  challenged  is  required  to  make  oath  as  to  his  qualifications, 
and  if  he  sivears  falsely,  he  is  deemed  to  have  conmiitted  the  crime  of 
perjury  and  may  be  puni^ed  therefor.  In  this  manner  the  right  of 
any  elector  to  vote  can  be  tested  out.  If  in  your  opinion  the  law  is 
violated,  you  should  call  the  attention  of  your  prosecuting  attorney  to 
such  violation,  laying  all  the  facta  and  circumstances  in  your  posses- 
sion before  him. 

Verv   rcRpectfully, 

GHAXT  FELLOWS. 

Ta-g-o.  Attorney  General. 
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COUNTY  TREASURERS.  FEES.  The  fee  for  making  lUe  certificate 
required  by  section  3957  of  the  Compiled  Laws  of  1897  is  computed 
with  reference  to  the  number  of  descriptions  appearing  on  the  face 
of  the  deed. 

March  24,   1913. 

Mr.  Richard  Banfield,  County  Treasurer,  Bessemei',  Michigan: 

Dear  Sir — Your  letter  of  the  22n(i  inst.  relative  to  the  construction 
to  be  placed  upon  section  1  of  Act  No.  173  of  the  Public  Acts  of  1903, 
has  been  received.  Y'ou  ivish  to  know  inliether  in  computing  the  fee  to 
which  you  are  entitled  for  making  the  certificate  required  by  section 
3957  of  the  Compiled  Laws  of  1897,  you  should  consider  the  descriptions 
appearing  on  the  face  of  the  deed  itself  or  the  descriptions  of  the  prop- 
erty conveyed  as  they  appear  upon  tlie  tax  roll. 

Section  3957,  referred  to  above,  provides  that  the  certificate  shall 
show  "whether  there  are  any  tax  liens  or  titles  held  by  the  State  or  by 
any  individual  against  such  piece  or  description  of  land  sought  to  be 
conveyed  by  such  instrument,  and  that  all  taxes  due  thereon  have 
been  paid  for  the  five  years  preceding  the  date  of  such  instrument." 
The  language  of  Act  No.  173  of  the  Public  Acts  of  1903,  that  is  in 
question,  is  found  in  the  proviso  of  the  first  section,  and  reads  as  fol- 
lows: "That  for  statements  in  respect  to  the  payment  of  ta:zes  required 
by  section  135  of  Act  206  of  the  Public  Acts  of  1893,  the  county  treasurer 
shall  receive  five  cents  for  each  description  of  land  contained  therein: 
Provided  further,  That  in  no  case  shall  any  abstract,  list,  copy  of  state- 
ment made  as  required  by  this  act  be  furnished  for  a  less  sum  than 
fifteen  cents."  Construing  thest  provisions  together,  it  seems  to  me 
that  an  intention  is  shown  to  make  the  descriptions  appearing  in  the 
deed,  presented  for  the  certificate,  controlling  in  determining  the  amount 
of  the  fee.  The  words,  "contained  therein"  obviously  refer  to  the  in- 
strument of  conveyance,  as  does  the  language  quoted  from  section 
3957.  There  is  nothing  in  either  section  referred  to  to  indicate  that 
the  descriptions  of  the  property  as  they  appear  upon  the  tax  roll  are  to 
be  given  consideration. 

I  am  of  the  opinion,  therefore,  that  the  treasurer's  fee  is  to  be  com- 
puted n-ith  reference  to  the  number  of  descriptions  appearing  on  the 
face  of  the  instrument  of  conveyance. 

Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


ELECTION  LAW.  RtARKISG  OF  BALLOTS.  A  candidate  for  a 
county  ofiice.  running  on  slips,  is  entitled  to  a  vote  if  his  name  is 
written  in  the  blank  space  on  his  party  ticket,  or  pasted  thereon  or 
upon  the  ticket  of  some  party  other  than  his  own  opposite  the  name 
of  the  office,  provided  the  ballot  is  properly  marked. 

March  24,  1913. 
Mr.  Samuel  Bandfleld.  Meoostn,  Michigan: 

Pear  Sir — ^Your  letter  of  the  21st  inst.  has  l>een  received.    You  Btate 
that  vou  are  a  candidate  for  the  office  of  countv  road  commisBioner  Hr^ 
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Your  county,  running  on  slips.  You  wish  to  Icnow  if  those  electors 
wbo  wish  to  vQte  for  yoti  should  iwrite  your  name  in  the  blank  space 
on  the  Progressive  tickets  and  also  if  you  would  be  entitled  to  a  vote 
if  jour  name  is  put  over  the  name  of  the  candidate  printed  on  the  other 
ticket. 

In  reply  to  your  inquiries  I  would  state  that  if  your  name  is  written 
in  the  hiank  space  on  your  party  ticket,  or  pasted  thereon,  and  a  cross 
is  made  in  the  circle  under  the  name  of  your  party  ticket,  or  if  such 
cross  is  made  in  the  circle  before  your  name,  you  would  be  entitled  to 
the  Tote,  Likewise,  if  yoar  name  is  pasted  or  written  opposite  the 
name  of  the  ofBce  for  which  you  are  a  candidate,  upon  the  ticket  of 
some  party  other  than  your  own  and  the  cross  is  made  in  the  circle  at 
the  head  of  such  ticket  or  in  the  circle  before  your  name,  you  are  en- 
titled to  have  the  vote  counted  in  your  favor.  Act  214  of  the  Public 
Acts  of  1901  describes  the  manner  of  voting. 

Trusting  that  I  have  given  you  the  information  desired,  I  am, 
Respectfully  yours, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


MORTGAGE   TAX   LAW.     The  amount   of  the  specific  tax  is  to   be 
computed  with  reference  to  the  face  of  the  contract. 

March  24,  1913. 
Mr.  A.  J.  Waters,  Attorney  at  Law,  Manchester,  Michigan: 

Dear  Sir — Your  letter  of  the  22nd  inst.  relative  to  the  collection  of 
the  tax  upon  a  certain  land  contract,  a  copy  of  which  you  have  sub- 
mitted, has  been  received. 

In  reply  thereto  I  would  say  that  this  Apartment  has  heretofore 
ruled  that  the  tax  is  to  be  computed  and  paid  upon  the  face  of  the 
contract,  that  is,  in  this  instance,  upon  fo.OOO.  Even  though  a  portion 
of  the  amount  is  to  be  paid  upon  delivery  of  the  contract,  notwithstand-  . 
ing,  such  payment  must  he  deemed  to  be  secured  by  the  terms  of  the 
instrument  presented  for  record.  Upon  this  proposition  I  would  refer 
you  to  the  case  of  People  v.  Moeller.  137  N.  W.  245. 

I  am  returning  herewith  the  copy  of  the  contract  submitted  by  you. 
Verv  reapectfnilv, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


SALARIES  OP  TE.iOIIERS.  Constitutionality  of  a  bill  to  provide 
for  retirement  salaries  of  teachers  in  certain  cases  and  providing  to 
pay  same. 

March  24,  1913. 

Hon.  Luther  L.  Wright,  Supt.  Public  Instruction,  Capitol,  Lansing: 

Dear  Mr.  Wright — You  have  submitteil  to  me  a  proposed  bill  entitled 
"A  Bill  to  provide  for  retirement  salaries  for  teachers  in  certain  cases 
and  to  provide  means  to  pay  the  name,"  and  have  asked  for  my  views 
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with  reference  to  the  conetitutionality  of  certain  of  its  proviaions.    Sec- 
tion 2  of  this  proposed  Bill  provides  r 

"Section  II.  Establishment  of  State  Teachers'  Retirement 
Fund.  There  ie  hereby  established  the  Michigan  State  Teachers' 
Retirement  Fund  for  public  school  teachers  which  shall  consist 
of: 

1.  All  contributions  made  by  teachers  as  hereinafter  provided. 

2.  '  All  donations,  legacies,  gifts  and  bequests  which  shall  be 
made  to  establish  a  permanent  fund. 

3.  The  income  or  interest  derived  from  the  investment  of  the 
moneys  contained  in  th«  said  permanent  fund. 

4.  In  case  the  amount  of  said  fund,  not  including  the  prin- 
cipal of  the  permanent  fund,  is  at  any  time  insutficient  to  carry 
out  the  provisions  of  this  act,  there  is  herebj-  appropriatpd  out 
of  the  general  fund  in  the  state  treasury  such  additional  sum  or 
sums  as  may  be  necessary  to  pay  the  retirement  salaries  and 
expenses  herein  provided  for.  "The  auditor  general  shall  add  to 
and  incorporate  in  the  state  tax  for  the  year  1913,  and  every  year 
thereafter  a  suflScient  amount  to  reimburse  the  general  fund  for 
the  amounts  appropriated  by  this  act." 

In  Section  8  is  provided  the  manner  of  contributions  from  the  teachers 
to  the  retirement  fund  in  the  following  language: 

"Section  Yfll.     Contributions  by  teachers. 

1.  Alt  teachers,  except  those  who  are  entitled  to  and  take 
exemption  under  sub-section  3  of  this  section,  shall  contribute 
to  the  retirement  fund  according  to  the  following  provisions; 

(a)  A  teacher  who  shall  have  taught  ten  years  or  less  shall 
contribute  onehalf  per  centum  of  his  annual  contractual  sal- 
ary, but  not  more  than  five  dollars  during  any  year. 

(b)  A  teacher  who  shall  have  taught  more  than  ten  years 
but  not  more  than  twenty  years,  shall  contribute  one  per  centum 
of  his  annual  contractual  salary,  but  not  more  than  ten  dollars 
during  any  year. 

(c)  A  teacher  who  shall  have  taught  more  than  twenty 
years  shall  contribute  one  and  one-half  per  centum  of  his  annual 
contractual  salary,  but  not  more  than  fifteen  dollars  during 
any  year. 

2.  In  becoming  a  teacher  in  said  public  schools  after  the  date 
of  this  act  he  or  she  shall  be  conclusively  deemed  to  undertake 
and  agree  to  pay  such  assessments,  and  to  have  such  assessments 
deducted  from  his  or  her  salary  as  herein  provided. 

3.  Any  person  employed  as  teacher  in  said  public  schools,  when 
this  act  takes  effect,  may  have  one  year  from  the  date  of  this  act 
to  elect  to  come  within  the  provisions  of  this  act,  by  notifying  in 
writing  the  retirement  fund  board. 

i.  At  the  time  of  giving  said  notice  to  the  retirement. fund 
board,  as  herein  provided,  such  teacher  shall  notify  the  local 
Achool  board  or  any  other  managing  body  in  writing  of  his  or 
her  election  to  come  within  the  provisions  of  this  act;  and  shall 
authori!-.e  said  school  board,  as  n  part  of  said  notice,  to  deduct 
from  each  payment  of  salary  due  him  or  her  a  sum  equal  to  «lid4lQ  |c 
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pel"  centum  of  anch  parment  as  provided  in  sub-section  1  of  this 
section." 

The  inquiry  with  refCTence  to  tiie  validitj'  of  this  proposed  legislation 
of  necessity  is  directed  to  two  of  its  provisions,  viz:  (1st)  The  con- 
tribntions  to  the  fund  bv  the  teachers  themeelves;  (2nd)  The  contribu- 
tioD  to  the  fund  from  the  Treasury  of  the  State.  You  will  notice  by  a 
reading  of  Section  8,  wliich  provides  for  the  contribution  by  the  teachers, 
that  by  its  terms  this  contribution  is  an  enforcf^d  one,  except  as  found 
in  sub-dirision  3,  which  is  as  follows : 

"Any  person  employed  as  teacher  in  said  public  schools  wh&a 
this  act  takes  effect,  may  have  one  year  from  the  date  of  this  Act 
to  elect  to  come  within  the  provisions  of  this  Act  by  notifying 
in  writing  the  retirement  fund  board." 

All  other  teachers  are  required  by  the  Act  to  contribute  to  this  fund, 
and  the  first  inquiry  must  be  directed  as  to  the  right  of  the  State  by 
legislation  to  take  from  the  teacher  a  portion  of  his  or  her  contractna) 
salary. 

Section  3  of  Article  X  of  the  Constitution  of  this  State  provides,  in 
part,  that  ''the  legislature  shall  provide  by  laiw  a  uniform  rule  of 
taxation ;" 

Section  4  of  Article  X  provides,  that  '"the  legislature  may  by  law 
impose  speciflc  tax  which  shall  be  uniform  upon  the  class  upon  which 
they  operate;" 

Section  Ifi  of  Article  II  provides,  in  part,  that  "Ko  person  shall  be 
*  •  •  •  be  deprived  of  life,  liberty  or  property  without  due  process  of 
law." 

If  we  should  look  upon  the  provisions  of  Section  8  as  imposing  a 
tax  upon  the  occupation  of  school  teachers,  we  would  then  have  the 
situation  that  out  of  the  salaries  received  by  them  they  are  required  to 
contribute  to  or  1o  pay  back  for  the  benefit  of,  the  retirement  fund  a 
certain  amount  and  to  withhold  contributions  or  paying  back  of  that 
amount  might  be  claimed  to  be  a  tax  on  the  vocation.  Considered  as  a 
tax.  it  is  clear  that  the  rule  of  uniformity  is  violated  because  the  tax 
is  imposed  upon  one  class  of  citizens  and  not  upon  others.  The  classi- 
fication might  by  sub-division  1  of  Section  8  also  violates  the  rules  of 
■  uniformity  because  under  that  clnssifioation  a  teacher  receiving  a  salary 
of  fl.OOft.OO  n  year  would  be  required  to  contribute  to  the  retirement 
fund  the  same  amount  as  one  receiving  a  salary  of  $3,000.00  per  year. 
Such  a  classiflcation  is  clearly  arbitrary,  unjust,  unequal  and  lacks  the 
uniformity  required  by  onr  (Constitution. 

The  further  inquiry'  arises  as  to  whether  this  is  not  taking  the  private 
property  of  a  school  teacher  thin  or  her  salary)  from  him  or  her  with- 
out bis  or  her  consent,  and  without  due  process  of  law  in  violation  of 
Section  H>  of  Article  II  of  the  Constitution  above  quoted.  The  State 
of  Ohio  has  passed  ni>on  a  similar  law,  and  I  call  your  attention  to  the 
case  of 

Hubbard  vs.  State  (Ohio),  58  L.  R.  A.  654; 

The  Supreme  Court  of  that  state  in  passing  upon  this  question  adopted 
the  following  langnnge  from  the  opinion  of  the  lower  court  and  affirmed 
the  decision  on  that  opinion. 
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"A  majority  of  the  court  are  also  of  the  opinion  that  the  law  is  un- 
coDStitutiona]  upon  another  ground,  in  that  it  violates  the  provision  of 
the  Constitution  as  to  taxation,  and  permits  and  requires  the  taking  of 
private  property,  without  due  process  of  law.  Judge  Parker,  while  con- 
curring in  the  judgment  of  the  court  and  not  dissenting  from  this  further 
ground,  reserves  his  judgment  thereupon.  Money  taken  from  the  teachers 
by  virtue  of  this  statute  is  either  taxation  for  public  good,  or  it  is  the 
taking  of  money  from  one  person  for  the  ben^t  of  another,  contrary 
to  the  will  of  such  person  from  which  it  is  taken,  and  without  his 
consent. 

The  provisions  of  the  Constitution  as  to  taxation  is  found  in  Sec.  2 
Art.  12:  'Laws  should  be  passed  taxing,  by  a  imiform  rule,  all  moneys, 
credits,  investments  in  bonds,  stocks,  joint-stock  companies,  or  other- 
wise,' etc.  Now,  if  pension  l^islation  is  for  the  benefit  of  the  public. 
— for  the  public  good — then  money  raised  for  snch  purposes  can  only 
be  regarded  as  taxes,  and  this  money  deducted  from  the  teachei-s'  sal- 
aries is  a  tax.  It  is  taking  a  certain  percentage  of  the  money  or  prop- 
erty they  are  entitled  to  from  month  to  month,  for  the  public  good  and 
if  this  pension  legislation  can  be  sustained,  and  if  a  tax  to  raise  pensions 
can  be  levied,  in  our  judgment  that  tax  should  be  levied  upon  all  of 
the  property  and  citizens  owning  property  in  the  school  district  where 
the  pension  law  is  in  force.  A  law  which  imposes  the  burden  of  taxa- 
tion upon  one  class  of  citizens,  towit :  the  teachers,  cannot  be  called 
a  law  taxing  by  a  uniform  rule.  If,  on  the  other  hand,  the  money  so 
deducted  is  not  to  be  regarded  as  taken  for  the  public  good,  and  as 
taxation,  then  it  is  the  taking  of  the  private  property  from  one  citizen 
for  the  benejlt  of  another,  without  the  consent  and  against  his  will. 
The  Ist  section  of  the  Bill  of  Rights  provides:  'All  men  are  by 
nature  free  and  inde|)endenf,  and  have  certain  inalienable  rights,  among 
which  are  those  of  enjoying  and  defending  life  and  liberty,  acquiring, 
possessiug,  and  protecting  property,'  And  section  19  provides:  'Private 
property  shall  ever  be  held  inviolate.'  It  is  argued  in  favor  of  this  act 
that  the  I  per  cent  so  taken  and  devoted  to  this  purpose  is  not  taken 
from  the  teachers  or  from  their  salaries,  but  it  is  taken,  and  should 
be  held  to  be  taken  from  the  public  funds;  that  the  effect  and  result  of 
the  act  is  simply  that  the  teachers  are  paid  that  much  less  in  salaries; 
but  this  argument  is  contrary  to  the  express  language  of  the  statute 
(92  Ohio  Laws,  p.  683),  which  provides  in  the  first  section:  'One  per 
cent  of  the  salaries  paid  to  all  teachers  •  •  •  shall  be  deducted  by  . 
the  proper  officers  and  paid  into  the  city  treasury,' — so  that  the  statute 
by  its  own  terms  and  express  language  provides  that  this  money  shall 
be  deducted  from  their  salaries;  and  that  it  is  in  fact  what  was  done  in 
this  city,  and  sought  to  be  done  in  this  case.  Contracts  were  made  with 
the  teachers  to  pay  them  a  certain  salary,  and  from  that  salary  as 
agreed  to  be  paid  1  per  cent  was  deducted  and  devoted  to  this  purpose. 
A  teachers'  salary  is  his  property.  He  has  a  right,  under  the  Consti- 
tution, to  use  that  salary  for  his  own  benefit  or  for  the  benefit  of  the 
others,  as  he  sees  fit.  If  be  thinks  it  best  to  provide  for  old  age,  he 
may  do  so;  but,  if  he  prefers  to  spend  his  money  as  he  earns  it,  it  is 
his  right,  under  the  Constitution,  to  do  that. 

In 

Talraer  v.  Tingle,  S,"*  Ohio  St.  423,  (45  N.  E.  313),  -.  , 

iMzcaoy  Google 
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the  supreme  court  says  in  the  first  two  paragraphs  of  the  syllabus: 
'The  inalienable  right  of  enjoying  liberty  and  acquiring  property  guaran- 
teed by  the  Ist  section  of  the  Bill  of  Bights  of  the  Constitution  em- 
braces the  right  to  be  free  in  the  enjoyment  of  our  faculties,  subject  to 
such  restraints  as  are  necessar;\-  for  the  coinmnn  welfare. 

'Liberty  to  acquire  property  by  contract  can  be  restrained  by  the 
general  assembly  only  so  far  as  such  restraint  is  for  the  common  wel- 
fare and  equal  protection  and  benefit  of  the  people,  and  such  restrain- 
ing statute  must  be  of  such  a  character  that  a  court  may  see  that  it 
is  for  such  general  welfare,  protection,  and  benefit.  The  judgment  of 
a  general  assembly  in  such  eases  is  not  conclusive.' 

In 

State  V.  Gardner.  .5S  Ohio  St.  599.  (41  L.  R.  A.  689.)  51  N.  E. 
136; 

the  supreme  court  says  in  the  first  paragraph  of  the  syllabus:  'The  right 
to  labor  and  enjoy  the  rewards  thereof  is  a  natural  right,  which  may 
not  be  unreasonably  interfered  with  by  legislation.'  And  on  page  61ft, 
58  Ohio  St.,  page  138,  51  N.  E.,  page  689,  41  L.  R.  A.,  which  was  de- 
livered by  Judge  Si>ear,  the  court  saye:  'Our  Bill  of  Rights  prohibits 
the  granting  of  privileges  to  one  which  are  denied  to  others  of  the 
same  class,  and  tlie  imi)osilion  of  restrictions  of  burdens  upon  certain 
citizens  from  which  others  of  the  same  class  are  exempt;  and  Sec.  26 
Article  2,  of  the  Constitution  reipiires  that  all  lows  of  a  general  nature 
shall  have  a  unifonn  ojieration  throughout  the  state.  A  statute,  there- 
fore, which  imposes  special  ifstnctions  or  burdens,  or  grants  special 
privileges  to  persons  engaged  in  the  same  business,  under  the  same 
circumstances,  cannot  be  sustained,  because  it  is  in  contravention  of 
the  equal  right  which  all  are  entitled  to  in  the  enforcement  of  laws  and 
in  the  enjoyment  of  an  e<|unl  right  in  the  acquisition  and  possession  of 
property  and  so  is  not  of  uniform  operation.' 

Under  this  act.  a  female  tesicher  is  not  entitled  to  retire  and  be  put 
on  the  pension  list  upon  her  own  motion  until  she  has  taught  thirty 
successive  years,  and  a  nmle  teacher  is  not  so  entitled  until  he  has  taught 
thirty-five  years,  but  either  may  be  retired  by  the  board  at  the  end  of 
twenty  years  on  account  of  disability;  so  that  the  possibility  that  the 
one  from  whose  salary'  this  percentage  is  deducted  may  ever  enjoy  any 
of  tbe  benefits  of  this  fund  so  created  is  very  r^note,  and,  as  shown  by 
the  evidence  in  this  case,  there  has  only  been  one  teacher  put  upon  the 
permanent  penBion  list  since  the  law  went  into  effect,  and  from  compu- 
tation and  calculation  it  appears  that  only  a  very  few  will  be  entitled 
to  be  put  upon  the  i>ermanent  pension  list  within  the  nest  five  years. 
The  amount  so  paid  by  the  plaintiff,  or  by  any  other  teacher,  may  at 
some  time  result  in  a  benefit  to  him,  but  the  chances  are  that  it  will 
not.  In  our  judgment,  each  individual  teacher  lias  the  right  to  draw 
his  full  salary,  and  spend  it  or  save  it  as  he  sees  fit,  and  ti-at  is  his 
right  aft  a  citizen  under  the  Constitution." 

A  similar  view  with  reference  to  the  question  as  to  whether  the 
payment  of  this  tax  or  sum  by  the  teacher  was  voluntary  has  also 
been  passed  upon  by  the  Supreme  Court  in  the  State  of  Minnesota,  in 

State  vs.  Bogers.  58  L.  R.  A.  663; 
It  WDS  said  by  the  last  mentioned  court  in  speaking  of  the  enforced  con- 
tributions by  teachers:  (' ^.-x.^iil.j 
-■                                                                                       Digitized  oy  V.30Uy  it 
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"The  conviction  cannot  be  avoided  that  the  effect  of  such  a  require- 
ment when  applied  to  all  teachera  employed  niust  be  to  compel  some 
of  them  at  least  to  enter  into  the  contract  upon  compulsion  and  with- 
out any  expectation  of  receiving  any  personal  benefit  therefrom.  It  is 
difiScult  therefore  to  sustain  the  validity  of  the  Act  on  the  part  of  the 
Board  of  Education  in  thus  with-holding  the  one  per  cent  of  the  salaries 
upon  the  ground  that  such  a  plan  wbs  voluntarily  entered  into  by  the 
teachers  in  signing  the  contract." 

The  Supreme  Court  of  New  Jersey,  and  the  Supreme  Court  of  Ne- 
braska, however,  have  sustained  similar  acts  as  against  this  objection. 
I  am,  however,  impreesed  that  the  reasoning  of  the  Ohio  court  is 
correct:  under  the  provisions  of  the  proposed  bill,  the  teacher  has  no 
option  but  must  contract  to  submit  to  a  deduction  of  the  percentage 
from  his  or  her  salary  or  not  to  engage  in  the  occnpation  of  teaching 
at  aJl.  I  do  not  tliink  that  a  contractual  relation  can  be  predicated  upon 
any  such  basis.  Tlie  occupation  of  teaching  school  is  a  most  worthy 
and  commendable  one,  and  It  seems  to  me  that  under  our  republican  form 
of  Government  any  person  who  can  qualify  himself  for  this  occupation 
has  an  inherent  right  to  engage  in  it.  He  cannot  lie  restricted  or  pre- 
vented from  doing  such  by  being  compelled  to  surr^ider  a  part  of  his 
salary  as  a  condition  precedent  to  being  permitted  to  engage  in  that 
occupation.  He  has  an  inherent  right  to  engage  in  that  occupation  and 
an  inherent  right  to  i-eceive  whatever  compensation  he  can  obtain  by 
contract  without  compulsorj'  deduction  of  any  kind,  A  teacher's  salary 
is  his  property  and  he  should  be  protected  in  its  enjoyment,  and  in  my 
judgment  is  protected  in  it  by  the  Constitution  of  this  state.  I  do  not 
think  this  section  can  be  sustained  as  a  vocational  tax  for  want  of 
uniformity,  and  if  it  is  not  a  tax  it  is  certainly  the  taking  of  the  private 
property  of  the  school  teacher  without  due  process  of  law. 

This  inhibition  in  the  State  Constitution  against  taking  private  prop- 
erty without  due  process  of  law  is  also  found  in  the  Federal  Consti- 
tution and  this  objection,  if  valid,  to  the  pn)po9ed  bill  cannot  be  reme- 
died by  an  amendment  to  the  state  constitution  alone. 

Section  3  of  Article  If!  of  the  Constitution  of  this  state  provides: 

"Neither  the  legislature  nor  any  Municipal  authority  shall  grant 
or  authorize  extra  compensation  to  any  public  officer,  agent,  em- 
ploye or  contractor  after  the  service  has  been  rendered  or  the 
contract  entered  into." 

The  second  question  presented  by  this  inquiry,  is  as  to  whether  there  ' 
can  be  taken  from  the  treasury  of  the  State  by  a  legislative  enactment 
moneys  to  be  used  in  pajment  to  teachers  who  have  completed  their 
contracts,  received  their  compensation  thei-efor  and  are  eligible  to  re- 
tirement under  the  provisions  of  the  proposed  bill.  The  Supreme  Court 
of  several  of  our  sister  states  have  passed  ui>on  similar  constitutional 
provisions  as  applied  to  so-called  pension  legislation.     In 

State  vs.  Ziegenhein,  144  Mo,  283; 

the  question  was  involved  as  to  the  right  of  a  policeman  to  be  placed 
upon  the  retired  list  with  a  pension.     It  was  said  by  the  court,  com- 
mencing at  page  289:  . 
"One  ground  relied  upon  in  defnine  of  the  claim  is  thai  the  CcirtiOf^lC 
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tDtioD  of  the  State  expreBely  forbids  such  allowances.  Section  47,  Article 
IV,  is  cited  in  support  of  tiiis  contrition.  It  declares  that  'the  Gen- 
eral Assembly  shall  have  no  power  to  authorize  any  county,  city,  town  or 
township  or  other  political  subdivision  of  the  State  now  existing,  or  that, 
may  hereafter  be  established  "  *  *  *  to  grant  public  money  •  •  •  •  • 
in  aid  of  or  to  any  individual,  association  or  corporation  whatsoever.' 
It  is  conceded  that  the  l^islature  cannot,  under  the  Constitution  of 
this  State,  authorize  a  city  to  give  money  out  of  its  treasury  simply 
BB  a  gratuity  in  recognition  of  past  services  rendered  by  public  ofhcers. 
It  is  claimed,  however,  that  the  provisions  of  the  Act  of  April  9,  1895, 
for  the  retirement  upon  half  pay  of  police  ofQcers  after  twMity  years  of 
service,  etc..  is  part  of  the  contract  of  employment  of  those  appointed 
since  that  act  took  effect,  and  constitntes  a  portion  of  the  compensation 
for  the  services  rendered  before  retirement;  that  the  act  provides,  in 
advance,  that  the  pay  of  the  men  upon  the  force  shall  consist  of  the 
salaries  to  be  drawn  daring  the  time  they  shall  hold  their  places,  and 
half  of  the  same  after  they  are  pnt  upon  the  retired  list. 

In  the  argument  in  support  of  relator's  position  could  be  soccessfully 
maintained,  it  would  avail  him  nothing.  He  was  in  office  less  than  two 
years  after  the  time  fixed  for  the  act  to  go  into  operation.  Eighteen 
of  the  tiwenty  years  of  his  service  were  before  there  was  any  provision 
for  such  alleged  conipensation,  payable  after  retirement.  If  tiiis  is  to 
be  r^arded  as  an  additional  salary  for  twenty  years  of  faithful  and 
efficient  woiit  in  the  police  department,  the  relator  would  certainly  be 
receiving,  in  part,  at  least,  a  gratuity  for  what  he  had  done  before  the 
act  went  into  effect,  and  before  any  such  compensation,  as  is  now 
claimed,  was  provided.  ' 

Thai,  too,  the  law  must  be  gi^-en  a  prospective  operation,  and  its 
language  indicates  that  such  was  the  intent  of  the  law-makers.  The 
words  used  are  'Any  person  so  employed  who  shall  serve  for  the  period 
of  t«-enty  years  or  more  may  •  *  "  •  •  be  retired  from  active  service.' 
This  would  seem  to  refer  to  services  to  be  thereafter  performed,  and 
applying  the  ordinary  rules  in  the  construction  of  statutes,  this  language 
would  imply  that  the  tweuty  years  of  service  must  be  in  the  fntnre  and 
necessarily  after  the  passage  of  the  act.  The  rule  is  that  legislative 
enactmcoitB  are  held  'to  operate  prospectively  and  not  otherwise  unless 
the  intent  that  they  are  to  operate  in  such  an  unusual  way,  to-wit: 
retrospectively,  is  manifest  upon  the  face  of  the  statute  in  a  manner  al- 
together free  from  ambiguity.'"  Leete  v.  Bank,  115  Mo.  184-195,  and 
cases  cited. 

The  act,  however,  is  in  all  essential  features  simply  a  "pension  law," 
and  is  properly  so-called.  It  cannot  be  treated  merely  as  providing 
compensation  for  services  rendered  before  retirement  and  as  part  of 
the  salary  therefor.  A  salary,  payable  from  time  to  time  during  active 
service  is  received  by  each  police  otBcer  and  the  amount  is  fixed  accord- 
ing to  rank.  The  man  who  serves  twenty  years  is  entitled  to  no  less 
durittff  that  period  than  he  whose  tenure  is  shorter.  The  policeman, 
who  remains  on  the  force  for  twenty  years  less  five  days,  and  the  one 
who  retains  his  office  for  the  full  term,  are  paid  during  active  service 
precisely  the  same  sum,  if  they  are  of  like  rank.  This  must  be  deemed 
proper  compensation  for  the  time  actually  devoted  to  the  piihUc  service. 
Nothing  is  withheld  from  the  person  who  may  serve  twenty  years, 
to  be  paid  to  him  after  he  may  be  placed  upon  the  'retired  list!'  and 
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after  such  retirraiient  he  is  no  longer  eubject  to  police  duty  and  cannot 
be  earning  a  salary.    Acts  18i)5,  p.  335,  par.  3. 

If  he  baa  been,  paid  the  same  as  other  officers  of  shorter  terms,  for 
the  time  devoted  to  public  duties,  anything  in  addition  thereto  can 
only  be  r^arded  as  a  mere  gratuity.  The  argument  of  the  relator  would 
establish  the  proposition  that  it  is  a  mere  matter  of  l^islative  discre- 
tion to  give  a  salary  after  retirement  to  all  officers  of  the  State  and 
its  municipalities,  provided  they  shall  be  elected  or  appointed  after 
the  passage  of  an  act  to  that  effect.    In 

Mead  v.  Inhabitants,  1  N.  E.  Rep.  413, 
the  supreme  judicial  court  of  KassachnsettB,  in  discussing  somewhat 
similar  subject,  said  of  the  act  then  being  considered,  as  we  feel  con- 
strained to  say  of  the  one  noi^i  under  discussion :  "In  any  view  we 
can  take  of  the  statute,  the  payments  it  contemplates  are  mere  gratuities 
or  gifts  to  individuals.  The  principle  would  be  the  »ime  if  atoirn  shouid 
vote  a  gratuity  or  pension  to  one  who  had  nndered  itervitr  as  an  offlcer, 
or  was  in  any  way  entitled  to  ils  gratitude.  This  a  town  has  not  the 
power  to  do,  even  with  the  sanction  of  the  l^islature," 

The  courts  should  not  search  for  plausible  ressons  and  specious  pre- 
texts to  evade  and  set  aside  constitutional  prohibitions  against  the  im- 
proper use  of  public  funds,  and  thereby  unnecessarily  increase  the 
burdens  of  taxation.  Upon  the  contrary-,  all  such  provisions  in  the 
organic  law  of  the  State  should  be  enforced  and  made  effectual  accord- 
ing to  their  plain  meaning  and  intent. 

We  are  not  unmindful  of  tJie  important  services  rendered  by  the 
officera  of  the  police  force  and  of  the  benefits  derived  from  their  faith- 
fulness in  protecting  and  guarding  the  lives  and  property  of  the  citizens. 
They  are  officers  of  the  State.  howe\er,  and  the  Constitution  has  de- 
clared, that,  like  all  others  holding  stations,  they  must  rest  content  with 
the  renumeration  fixed  by  law,  and  after  their  services  have  been  per- 
formed, no  matter  how  valuable  they  may  have  been,  the  city  cannot,  as 
a  gratuity  or  pension,  'grant  public  money  to  or  in  aid  of  any  in- 
dividual,' and  the  courts  have  no  power  to  require  it  to  be  done."    ' 

The  Courts  of  Kew  York  have  had  a  similar  quwtion  irader  considera- 
tion, in  the  case  of 

Mahon  vs.  Board  of  Kducation,  171  N.  Y,  263; 

This  was  a  teachei-s'  pension  bill  'Wliich  was  held  to  !«■  unconstitu- 
tional by  reastm  of  a  similar  provision  of  the  Constitution  of  that  State 
to  the  one  I  have  just  called  your  atteution  to.  The  Court  after  dis- 
cussing the  power  of  the  legislature  prior  to  the  amendment  to  the 
Constitution,  said   (p.  2C62G7): 

"This  remained  the  law  till  1875.  when  the  people  thought  it  neces- 
sary to  impose  restrictions,  which  was  done  by  the  constitutional 
amendments  adopted  in  that  year.  Section  10  of  Article  8  provides  that 
'No  county,  city,  town  or  village  shall  hereafter  give  any  money  or 
property,  or  loan  its  monev  or  credit  to  or  in  aid  of  any  individual, 
aBRociation  or  corporation,'  and  section  28  of  article  3.  'the  legislature 
shall  not.  nor  shnll  the  common  council  of  any  city,  nor  any  board  of 
supervisors,  gnint  any  extra  compensation  to  any  public  officer,  servant, 
agent  or  contractor.'  These  amendments  eliminated  all  considerations  of 
gratitude  and  chnrity  as  grounds  for  the  appropriation  of  public  ^ 
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except  80  far  as  by  Article  8  it  is  provided  that  these  restrictions  shuil 
not  prevent  the  municipalities  named  from  making  such  provision  for 
the  aid  and  support  of  their  poor  as  may  be  authorized  by  law.  The 
claim  of  the  relator  falls  in  direct  terms  within  the  restrictions  of 
BectioD  38  of  Article  3.  The  relator  was  a  public  servant  or  employe  of 
the  city  and  the  legislature  has  sought  to  grant  her  extra  compensation. 
The  argument  of  her  counsel  only  emphasizes  the  conflict  between  the 
statute  and  the  Constitution.  He  contends :  The  act  of  1900  is  as 
though  the  state  said  to  the  worn-out  and  decrepit  teachers,  "You  have 
not  been  paid  enough  for  your  services,  and  we  will  now  pay  you  what 
you  deeerve," '  It  is  ^actly  each  action  on  the  part  of  the  legislature 
that  the  constitutional  amendment  wes  intended  to  prevent.  Extra 
compensation  is  compensation  over  and  above  that  fixed  by  contract  or 
by  law  when  the  services  were  rendered.  No  one  would  assert  that 
as  between  private  individuals  there  arises  any  equitable  or  moral  obliga- 
tion to  pay  for  services  more  than  the  stipulated  compensation,  where 
no  services  have  been  rendered  additional  to  those  cont^nplated  by  the 
contract.  There  wa»  no  moral  obligation  on  the  City  of  'Sew  York  to 
establish  a  pension  system  in  favor  of  teachers." 

A  Bomeft'hat  similar  question  has  been  presented  to'  the  Supreme  Court 
of  the  State  of  Slassachusetts,  and  in  the  case  of 

Mead  v.  Inhabitants  of  Acton,  1  N.  E.  Rep.  113; 

The  Court  determined  in  this  case  that  an  Act  authorizing  the  town 
of  Acton  to  raise  by  taxation  a  sum  of  money  to  be  devoted  to  the  pay- 
ment of  bounty  to  Massachusetts  soldiers  of  the  Civil  War,  which  Act 
was  passed  in  1882,  was  invalid,  and  it  was  said  by  the  court: 

"In  the  case  at  bar  it  seems  to  us  clear  that  the  object  for  which  the 
town  of  Acton  has  raised  this  money  is  private  and  not  public.  The 
ton-Q  bad  made  no  promise  to  these  soldiers,  and  is  not  under  any  obli- 
gation fo  pay  them  any  bounties.  The  purpose  is  not  to  repay  any  sums 
advanced  tliem  as  an  inducement  to  enlist.  The  bounty  to  be  paid  can- 
not be  regarded  in  the  light  of  compensation  for  services  rendered;  for 
their  services  as  soldiers  were  not  rendei-ed  to  the  town,  and  the  town 
had  nothing  to  do  with  their  compensation.  The  war  has  been  over 
for  many  yeai's,  and  the  payment  of  the  bounties  cannot  encourage 
enlistment,  or  in  any  way  affect  the  public  service  or  promote  the  public 
welfare.  The  direct  primary  object  is  to  benefit  individuals  and  not 
the  public.  In  any  view  we  can  take  of  the  statute,  the  payment  it  con- 
templates are  mere  gratuities  or  gifts  to  individuals.  The  principle 
would  be  the  same  if  a  town  should  vote  a  gratuity  or  a  pension  to  one 
who  had  rendered  service  as  an  officer,  or  was  in  any  way  entitled 
to  its  gratitude.  This  a  town  has  not  the  power  to  do,  even  with  the 
sanction  of  the  legislature.  A  statute  conferring  such  power  is  uncon- 
stitutional, because  it  authorizes  raising  money  by  taxation  for  the  ex- 
clusive benefit  of  particular  individuals,  and  appropriates  money  for  a 
private  purpose,  which  can  only  be  raised  and  used  for  a  public  object. 
The  right  to  tax  is  the  right  to  raise  money  by  assessing  the  citizens 
for  the  support  of  the  government  and  the  use  of  the  state.  The  terra 
'taxation'  implies  the  raising  of  money  for  public  uses  and  excludes  the 
raising  of  money  for  private  use." 

Some  authorities  have  held  that  this  line  of  reasoning  does  not  apply- 
T  am,  howe\'er,  impressed  with  the  correctness  of  these  holdings,  and 
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am  of  tlie  opinioD  that  under  the  present  Constitution  of  this  State 
the  legislatnre  would  not  be  authorized  to  appropriate  money  from  the 
public  treasury  to  be  used  for  the  payment  to  teachers  of  a  pension  In 
addition  to  the  salary  which  they  have  received  under  their  contract 
with  the  various  Boards  of  Education  by  which  they  have  been  employed. 
Respectfully  yours, 

GRANT  FELU)WS, 
F-pi-o.  Attorney  General. 


ASSESSMENT  ROLL.  After  being  fixed  by  State  Board  of  Tax  Com- 
missioners local  officers  not  authorised  to  make  change  upon  assess- 
ment roll. 

March  24,  1913. 

Man'in  J.  Schabeni,  Kalamazoo,  Mich.: 

Dear  Mr.  Schaberg — 1  have  yours  of  the  22ud  with  reference  to  an 
opinion  given  to  Mr.  S.  8,  Carletoo. 

I  am  satisfled  the  opinion  was  correct  so  far  as  the  facts  appeared 
before  me  at  the  time.  If  these  asseesm^ts  were  raised  by  order  of 
the  State  Tax  Commission  another  question  would  be  presented.  I 
am  impressed,  however,  that  so  far  as  the  roll  which  is  made  up  by 
the  Tax  Commission  it  is  final,  and  I  think  could  not  be  changed.  While 
on  a  roll  made  in  a  succeeding  year  the  assessment  might  be  raised 
it  could  not  be  lowered  for  a  period  of  three  years.  I  do  not  believe 
the  local  officers  are  authorized  to  make  a  change  upon  the  assessment 
roll  (either  to  raise  or  lower  it)  after  it  has  once  been,  fixed  by  the 
State  Board  of  Tax  Commissioners.  However,  as  indicated  above,  the 
question  was  not  presented  to  me  that  this  action  was  takeai  by  the 
local  assessing  officers  pursuant  to  the  instructions  of  the  State  Board 
of  Tax  Commissioners,  as  indicated  in  your  letter. 

I  did  not  undertake  to  advise  the  people  to  pay  their  taxes  under 
protest,  hut  only  advised  as  to  their  rights. 

With  reference  to  the  assessment  for  the  coming  year,  I  am  of  the 
opinion  that  the  assessment  could  be  raised  by  the  local  assessor  if  in 
bis  opinion  it  became  necessary  so  to  do  in  order  that  the  prop^^ 
assessed  should  be  placed  at  its  true  cash  value. 

Trusting  that  this  answers  your  inquiry,  1  remain, 

Respectfully  yours, 

GRANT  FELLOWS, 

F-pi-o.  Attorney  General. 


ELECTIONS.    Women  not  required  to  register  under  Act  No.  170  P.  A. 
1909. 

March  24,  1913. 
Mr.  F.  E.  Thatcher,  Sec'y.,  Bavaina,  Mich.: 

Dear  Sir — I  have  yours  of  the  20^  inst.  in  which  you  ask  whether 
or  not  women  who  are  entitled  to  vote  on  the  proposition  of  organizing 
your  township  into  a  unit  district  under  Act  117  of  the  P.  A.  of  1909, 
are  required  to  raster  their  names  on  registration  day  the  same  as 
male  electors. 


In   reply   thereto  would   state  there  is  nothing  in   Act  117 
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P,  A.  of  1!H)9  requiring  any  persou,  eitliev  male  or  female,  to  register. 
Conse^juently,  a  n'oman  is  not  re<juired  to  register  in  order  to  vote  on 
Buch  proposition. 

Respectfully  yours. 

GRANT  FELLOWS, 
Cr-pi-o.  Attorney  General, 


JUSTICE  OP  THE  PEACE.  May  impose  costs  of  suit  in  addition  to 
fine  for  violntion  of  Act  200,  P.  A.  1905.  May  impose  coats  of  suit 
in  addition  to  fine  with  respect  to  all  offences,  under  Bee.  1034, 
Compiled  Lows  1897. 

March  24,  1913. 

Hon.  Rol*i-t  Kittle,  Prosecuting  Attorney,  Mio,  Michigan: 

Dear  Sir — I  have  yours  of  the  18th  inst.  in  which  you  ask : 

"Can  a  Justice  of  the  Peace  in  an  action  against  a  parent  for  re- 
fusing or  neglecting  to  send  their  children  to  school  as  required  by  Act 
No.  200  of  tiie  Public  Acts  of  1905,  where  the  pareut  is  found  guiUy 
of  a  violation  of  said  law,  impose  the  costs  of  suit  in  addition  to  the 
fine  imposed? 

Also  can  a  Justice  of  the  Peace  iu  any  criminal  action,  impose  the 
costs  of  suit  upon  the  party  convicted,  where  the  Act  under  which  the 
party  is  CMivicted  does  not  explicitly  provide  that  costs  in  addition  to 
a  fine,  may  be  imposed? 

Is  there  any  statute  which  applies  generally,  in  criminal  cases,  by 
which  Justices  of  the  Peace  may  tax  the  costs  against  persons  con- 
victed of  misdemeajiors  in  their  court?" 

In  reply  thereto  would  state  Chapter  36  of  the  Compiled  Laws  of 
1897  relates  to  the  jurisdiction  and  procedure  of  Justice  courts  in 
criminal  cases.  After  conferring  jurisdiction  upon  Justices  of  the  Peace 
with  relatiiHi  to  specific  offenses,  subdivision  8  of  Section  1,  provides 
jurisdicticHi  in  "all  other  offenses  punishable  by  fine  not  exceeding 
9100.00,  or  punishable  by  imprisonment  in  the  County  jail  not  exceeding 
three  months,  or  punishable  by  both  said  fine  and  imprisonment." 

Section  16  of  said  Chapter,  the  satne  being  compiler's  section  1034, 
provides : 

"Whenever  the  accused  shall  be  tried  under  the  preceding  pro- 
visions of  this  chapter  and  found  guilty,  either  by  the  court  or 
by  a  jury,  or  shall  be  convicted  of  the  chaise  made  against  him 
upon  a  plea  of  guilty,  the  court  shall  render  judgment  thereon 
and  inflict  such  punishment,  edther  by  fine  or  imprisonment  or 
both,  as  the  nature  of  the  case  may  require,  together  with  such 
costs  of  prosecution  as  the  justice  of  the  peace  shall  order;  but 
such  punishment  shall  in  no  case  exceed  the  limit  fixed  by  law 
for  the  offense  chai^^,  and  in  rendering  such  judgment  and  in- 
flicting such  punishment  the  court:  may  award  against  such 
offender  a  conditional  sentence,  and  order  him  to  pay  a  fine  with 
or  without  the  costs  of  prosecution,  within  a  limited  time,  to 
be  expressed  in  the  sentence,  and  in  default  thereof,  to  suffer 
such  imprisonment  as  is  provided  by  law  and  awarded  by  the 
court,  in  all  cases  where  the  offender  shall  be  ocm*icJjed,if>  aa 
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offense  punishable  at  the  discretion  of  the  court,  either  by  fine 
or  imprisonment  or  both." 

I  am  of  the  opinion  that  the  above  aet-tion  confers  upon  a  Justice  of 
the  Peace  authority  to  impose  costs  against  a  person  convicted  of  a 
vioJation  of  Act  No.  200  of  the  Public  Acts  of  1905,  and  that  this 
section  appJics  generallj-,  conferring  upon  Justices  of  the  Peace  such 
authority  with  respect  to  all  offenses  coming  within  their  jurisdiction 
where  the  particular  statute  with  reference  to  the  offense  is  silent  aa 
to  the  imposition  of  costs. 

Respectfully  yours, 

GRANT  FELLOWS, 

Cr-pio.  Attorney.  General. 


BANKING  LAW.  REPORTS  OF  STATE  BANKS.  WITHHOLDING 
INFORMATION.  The  Banli  has  not  the  right  to  withhold  any  in- 
formation from  the  Banking  Commissioner  that  he  shall  determine 
is  necessary  in  order  to  furnish  him  with  the  necessarj'  tinowledge  to 
perform  his  duty. 

March  24,  1913. 

Hon.  Edward  H.  Doyle,  Commissioner  of  Banking,  Capitol,  Lansing: 

Dear  Sir — I  have  your  communication  of  March  17th  calling  attention 
to  sections  21,  39  and  55  of  the  General  Banking  Law  relating  to  re- 
ports to  be  made  by  state  banks  and  the  furnishing  of  information  to  the 
Banking  Commissioner.     You  state: 

"We  would  appreciate  your  opinion  aa  to  whether  or  not  a  state  bank 
has  (he  right  to  withhold  information  of  any  character  from  the  Com- 
missioner, his  deputy,  or  one  of  the  bank  examiners,  upon  being  requested 
to  furnish  same.  To  what  extent  could  the  Department  go  in  case  of 
refusal  to  furnish  any  information  affecting  the  condition  of  the  bank," 

In  reply  thereto  would  say  section  21  of  the  general  banking  law 
requires  every  bank  to  make  certain  reports  "according  to  the  forms 
which  he  (Commissioner  of  Banking)  shall  prescribe  and  furnish.  This 
section  also  provides  that,  "Such  reports  shall  exhibit  in  detail,  and 
under  appropriate  heads,  the  resources,  assets  and  liabilities  of  the 
bank  at  the  close  of  businras  of  any  past  day  by  him  specified,"  etc.  Also 
that  "Such  commissioner  shall  also  have  the  power  to  call  for  special 
reports  from  any  bank  or  banks  whene\-er,  in  bis  judgment,  the  same 
are  necessary  to  inform  him  fully  of  the  condition  of  such  banks."  Sec- 
tion 39  provides : 

"It  shall  lie  the  duty  of  the  commissioner  of  the  banking  de- 
partment, and  be  shall  have  pow^r  for  himself,  his  deputy,  or 
any  examiner  he  may  appoint  for  that  purpose,  to  examine  two 
or  more  times  in  eath  year,  the  cash,  bills,  collaterals  or  securities, 
books  of  account,  condition  and  affairs  of  each  bank  under  the 
law,  and  also  when  requested  by  the  board  of  directors  of  any 
bank.  For  that  purjiose  he  may  examine  on  oath  any  of  the 
ofticei's,  agents,  clerks,  cuHtomeis  or  depositors  of  such  bank, 
touching  the  affairs  and  business  of  such  bank.  .\ny  wilful  false 
iiweariug  in  any  ' "  _      -    - 
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also  ascertain  whether  each  bank  tranHacts  its  busiQess  at  the 
place  designated  in  the  articles  of  incorporation,  and  wiietber  its 
business  is  conducted  in  the  manner  prescribed  b;  law." 

Section  55  of  the  general  banking  law  provides,  among  other  things 
that  if  the  commieaiouer  shall  become  satisfied  that  a  bank  "is  condact- 
ing  its  business  in  an  unsafe  or  unauthorized  manner,  or  if  any  bank 
shall  refuse  to  submit  its  books  and  papers  and  concerns  to  the  in- 
spection of  the  commissioner,  his  deputy,  or  any  examiner,  or  if  any 
of9cer  of  such  bank  shall  refuse  to  be  examined  under  oath  touching  the 
concerns  of  the  bank,  or  if  from  any  examination  made  or  report  here 
provided  for,  the  commissioner  ^all  conclude  that  such  bank  is  in  as 
QDSound  or  unsafe  condition  to  transact  the  banking  business,  so  that 
it  Lb  unsafe  and  inexpedient  to  continue  same"  he  shall  in  the  manner 
therein  prescribed  make  application  for  the  appointment  of  a  receiver 
for  such  bank. 

The  foregoing  sections  are  the  only  provisions  of  statute  to  which 
my  attention  has  been  called  expressly  Ixniring  upon  your  question.  The 
language  of  the  statute  seems  clearly  to  confer  upon  the  banking  com- 
missioner the  right  and  authority  to  demand,  receive  and  procure  any 
and  all  such  information  as  he  may  require  or  deem  necessary  in  order 
to  fully  understand  the  condition  of  a  bank,  the  character  or  amount 
of  its  obligations  and  the  affairs  thereof.  The  commissioner  is  expressly 
charged  wtith  the  duty  of  determining  whether  or  not  a  bank  is  con- 
ducting its  bank  in  an  unsafe  or  unauthorized  manner.  He  must  also 
determine  whether  the  bank  is  in  an  unsound  or  unsafe  condition  to 
transact  the  banking  business  so  that  it  is  unsafe  and  inexpedient  to 
continue  the  same.  He  has  the  right  to  secure  information  upon  forms 
prescribed  by  him,  and  he  may  examine  on  oath  any  of  the  officers, 
agents,  clerks,  customers  or  depositors  of  the  bank  touching  its  affairs 
and  its  busineEB.  The  commissioner  of  banking,  and  not  the  bank, 
is  the  judge  of  the  information  necessary  for  him  to  have  to  place 
him  in  a  position  where  he  can  perform  his  statutory  duty.  It  will  be 
assumed  that  the  commissioner  of  banking,  or  his  deputy,  or  any  as- 
sistant duly  authorized  will  not  demand  or  require  any  information 
other  than  such  as  it  is  deemed  expedient  to  have  in  order  to  determine 
the  exact  condition  of  a  bank  and  its  affairs.  When  information  is 
demanded,  it  is  the  duty  of  the  bank  to  furnish  it,  and  the  commis- 
sioner's demands  are  not  open  to  question  by  the  bank.  It  would  be 
indeed  an  anomalous  condition  if  notwithstanding  all  the  duties  de- 
volving upon  the  banking  commissioner  the  bank  could  determine  for 
itself  the  character  or  amount  of  information  it  should  disclose. 

It  is  therefore  my  opinion  that  the  bank  has  not  the  right  to  with- 
hold any  information  which  the  banking  commissioner  shall  in  the  ex- 
ercise of  his  discretionary  authority  detei-mine  is  necessary  in  order 
to  furnish  him  with  the  knowledge  to  perform  his  duty. 

Said  section  55  is  very  clear  and  explicit  in  its  terms.  AVhen  any 
such  condition  as  is  therein  referred  to  exists,  it  is  clearly  the  duty  of 
the  banking  commissioner  to  make  application  for  a  receiver.  The  bank- 
ing commissioner  has  no  right  to  assume  that  because  of  the  failure 
or  refusal  of  the  bank  to  furnish  the  infonnation  he  desdree,  the  bank 
is  in  a  safe  or  sound  condition.  The  very  fact  that  information  which 
the  banking  commissioner  may  determine  is  necessary  is  refused  by  a 
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bank  is  in  itself  sonie  reason  for  suspicion.  If,  tberefoi'e,  through  tlie 
refusal  of  a  bank  to  furnish  such  information  as  you  may  deem  neces- 
sary you  are  unable  to  determine  whether  it  is  proper  for  the  bank  to 
continue  in  the  banking  business,  it  is  my  judgment  that  you  wonld  be 
clearly  autborized  to  proceed  in  the  manner  outlined  in  said  section 
55  of  the  general  banking  law. 

Very  respectfully, 

GRANT  FELLOWS, 
L-g-o.  Attorney  General. 


TOWNSHir  TRKASURKR.     Is  responsible  and  must  account  for  all 
funds  coming  info  his  hands  except  as  provided  by  Act  305,  P.  A.  1909. 

March  24,  1913. 
Mr.  Robert  E.  Warden,  Rushton,  Mich,: 

Dear  Sir — I  have  yours  of  the  15th  inst.  in  which  you  state: 

"The  township  board  of  the  township  of  Green  Oak,  County  of  Liv- 
ingston, would  like  your  opinion  on  the  following:  Our  township  treas- 
urer, Charles  C.  Murray,  has  a  portion  of  the  townahip  moneys  amount- 
ing to  two  thousand  eight  hundred  and  fifty  {|2,850)  Dollara  or  there- 
abouts deposited  in  the  private  bank  of  G.  J.  Baetcke  &  Co.  at  Brighton, 
Mich.  Mr.  Baetcke,  the  last  member  of  the  firm,  died  on  March  first.  A 
statemoit  in  today's  Free  Press  gives  Mr.  Baetcke's  debts  as  |86,000  and 
his  assets  as  173,500. 

The  special  administrators  state  that  it  will  be  some  months  before 
any  payments  can  be  made. 

The  board  are  of  the  opinion  that  the  treasorer  has  done  all  that  a 
cautious  business  man  could  do  in  caring  for  the  funds  of  the  town- 
ship. The  bank  has  always  been  consideral  good  and  for  several  years 
the  treasurers  have  deposited  a  portion  of  the  township  mmiey  in  this 
bank. 

The  board  consider  Mr.  Murray  an  honest  reliable  young  man  and 
above  reproach  in  every  way, 

The  money  is  deposited  in  the  name  of  Charles  C,  Murray,  Treasurer 
of  Green  Oak  Township. 

Now  that  the  town's  money  is  tied  up  for  sometime,  in  what  way  can 
we  settle  with  him? 

Will  the  treasurer  have  to  pay  over  all  the  money  to  his  successor, 
this  being  his  second  term,  in  cash  ? 

Is  there  any  way  that  the  board  or  the  township  can  relieve  the 
treasurer  of  the  loss? 

In  reply  thereto  would  state  that  a  township  treasurer  is  responsible 
foi'  all  funds  coming  into  his  hands  and  must  account  for  the  same 
on  the  Tuesday  next  preceding  the  annual  township  meeting.  Act  No. 
305  of  the  Public  Acts  of  1909.  provides:  "That  the  township  boanl  of 
any  town^ip  may  provide  by  resolution  for  the  deposit  of  any  or  all 
moneys  coming  into  the  hands  of  the  treasurer  of  said  township,  and 
said  Treasurer  shall  deposit  said  money  in  such  bank,  banks  or  de- 
pository within  the  County  in  which  said  township  is  located  as  said 
township  may  direct  subject  to  the  provisions  of  this  Act."  The  Act 
further  proiides,  that   "wuch   bank,  banks  or  depository  shall  farai^  i 
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a  good  and  siiffioient  bond  for  tlie  rweipt,  siife-puard  and  payment  of 
8U(;h  money  deposited  and  when  a  depofiitovy  is  pi-ovided,  as  authorized 
herein,  and  the  Bonds  are  deposited  therein  as  lierein  directed,  the 
treasurer  of  the  township  ftnd  his  bondsmen  shall  he  relieved  of  any 
liability  occasioned  by  the  failure  of  the  bank  or  bank»  of  deposit  or 
the  enretiea  for  such  banii  or  banks,  op  by  the  failure  of  either  of  them 
to  safely  keep  and  repay  said  Bonds,  except  as  herein  provided  in  case 
of  excessive  deposit." 

This  is  the  only  provision  of  law  whereby  a  township  treasurer  and 
his  bondsmen  may  be  relieved  of  responsibility  to  account  for  township 
money  coming  into  his  hands.  I  apprehend  from  yoitr  letter  that  no 
bank  or  depository  had  ever  been  designated  by  your  township  hoard. 
Consequently,  if  such  is  the  case,  the  township  treasurer  must  account 
for  the  funds,  regardless  of  whether  or  not  he  used  that  care  which  a 
caatious  business  man  should  have  exercised.  I  know  of  no  legal  method 
whereby  the  treasurer  may  be  relieved  from  this  obligation.  In  this 
coQDectioD  I  call  your  attention  to  the  case  of 


Bristol  vs.  Johnson,  34  Mich.  123. 


Very  respectfully, 

GRANT  FELLOWS, 

Attorney  General. 


FRANCHISES.  PUBLIC  UTILITY.  Public  utility  franchises,  not  mib- 
ject  to  revocation  at  the  will  of  the  city  or  village,  cannot  be  granted 
without  the  affirmative  vote  of  three-fifths  of  the  electors  of  such  city 
or  village  at  regular  or  special  municipal  election. 

March  24,  1913. 

Mr,  Henry  C.  Wiraing,  Village  Clerk,  Fi-ankenmutli,  Michigan: 

Dear  Sir — I  have  your  communication  of  the  17th,  in  which  you  say, 
"We  have  an  electric  road  running  into  our  village.  A  certain  mill 
compauy  would  like  to  have  a  spnr  run  from  the  electric  line  to  their 
mill,  for  the  purpose  of  conveying  freight  and  passenger  cars  to  and 
from  their  place  of  business,  the  line  to  run  on  one  of  our  streets."  You 
a^ :  "In  order  to  grant  them  the  right  of  way  and  for  the  council  to 
give  them  a  franchise,  would  it  have  to  be  approved  by  a  three-fifths 
vote  of  the  electors  voting  thereon  at  a  special  election,  or  has  the  council 
the  right  to  grant  them  the  franchise  without  putting  it  to  the  vote  of 
the  people?" 

Section  25  of  article  8  of  the  Constitution  of  the  State  of  Michigan 
provides  as  follows : 

"Nor  shall  any  city  or  village  acquire  any  public  utility  or 
grant  any  public  utility  franchise  which  is  not  subject  to  revo- 
cation at  the  will  of  the  city  or  village,  unless  such  proposition 
shall  have  first  received  the  aflBrmative  vote  of  three-flfths  of 
the  electors  of  such  city  or  village  voting  thereon  at  a  r^ular 
or  special  municipal  election ;  and  upon  such  proposition  women 
taxpayers  having  the  qualifications  of  male  electors  shall  be  en- 
titled to  rote."  f-  I 
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Section  29  of  Article  8  of  the  Oonetitution  providefl :  "No  fraDchise 
or  license  shall  be  granted  by  any  municipality  of  thiB  state  for  a  longer 
period  than  thirty  years." 

It  IB  apparent  from  the  above  provisions  of  the  Constitution  of  this 
State  that  the  franchise  mentioned  in  your  commnnication,  in  order  to 
have  any  permanent  validity  should  receive  the  affirmative  vote  of 
three-Sfths  of  the  electors  of  your  village  voting  thereon  at  a  regular 
or  special  municipal  election,  said  frauchiBe  not  to  be  granted  for  a 
longer  period  than  thirty  years, 

Verv  respectfully. 

GRANT  FELLOWS, 

Q-g-o.  Attorney  Geueral. 


FRANCHISER.  USE  OF  PUBLIC  HIGHWAYS  BY  STATE.  The 
right  of  the  State  to  use  public  streets  and  highways  for  the  pur- 
pose of  laying  a  sidetrack  to  a  State  institution  is  not  abridged  by 
act  No,  266  P.  A.  1909  requiring  confirmation  by  electors  of  town- 
ship, 

March  24,  1913. 

Hon,  William  Lloyd,  President  Board  of  Control,  Traverse  City  State 
Hospital,  Manistee,  Mich.: 

Dear  Sir — I  have  before  me  your  communication  of  the  8th  inst.  in 
which  yon  say: 

"I  presume  you  are  aware  of  the  fact  that  the  Traverse  City  State 
Hospital  has  asked  for  an  appropriation  to  build  a  side  track  to  the 
institution.  To  do  so  it  would  be  necessary  to  secure  a  right  of  wav 
from  the  City  of  Traverse.  I  would  like  to  know  if  Act  266,  P.  454-5, 
Public  Acts  of  1909,  has  anj-  beanug  in  connection  with  obtaining  this 
franchise." 

Act  266.  Public  Acts  of  1909,  to  which  you  refer,  relates  to  the 
granting  of  public  utility  franchises  by  townships  and  provides  that 
after  the  township  board  of  any  township  shall  grant  to  any  person, 
partiiereliip,  atwociafion  or  corporatifwi,  the  right  to  use  the  high- 
ways, streets,  alleys  and  other  public  places  of  the  township  to  set 
polls,  string  wires,  or  lay  tracks  for  railways  and  to  operate  and 
maintain  the  same  in  such  township,  and  the  franchise  thus  granted 
by  the  township  board  has  been  accepted  in  writing  by  the  grantee, 
the  action  of  the  board  in  granting  the  franchise  shall  be  submitted 
to  the  vote  of  tlie  electors  of  such  township  for  conflrmation  at  the 
next  regular  election. 

This  JKt  was  intended  to  apply  to  the  granting  of  public  utility 
franchises  to  persons  seeing  the  right  to  use  tlie  public  highft^ys, 
sfreels  and  alleys  for  the  purpose  of  setting  polls,  stringing  wires, 
laying  tracks  for  railways  and  other  tilings  necessary  to  the  operation 
of  the  same,  but  in  this  caae,  the  Traverse  City  State  Hospital  being 
a  state  institution,  eetablished  and  maintained  by  the  State  of  Michi- 
gan, any  franchise  given  for  the  purposes  mentioned  iu  your  letter, 
would  lie  deemed  to  be  given  to  the  State  of  Michigan,  and  the  State 

vested  with  the  sovereign  right  to  use  any  highway  witliin  the  State 
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consent  or  ratification  of  the  city   or  township,  and  the  act  of  1909 
above  referred  to  would  not  be  applicable. 

Reepectfiillv  vonra, 

GRANT  FELIX>WS', 
G-la-0.  Attorney  General. 


SOLDIERS.     EXEMrTION   FROM   TAXATION.     The  statement   re- 
«l\iired  by  statute  slioiild  be  made  and  filed  each  yejir. 

March  25,  1913. 
Mr.  Albert  0.  Mann.  Sn6  Twelfth  St.,  Detroit,  Mich.: 

Dear  Sir — Your  letter  of  the  22nd  inst.  has  been  received. 

You  state  that  yon  are  a  soldier  and  entitled  as  such  to  exemption 
from  taxation,  and  wish  to  know-  if  it  ia  necessai-y  for  you  to  go  be- 
fore your  assessing  ofilcer  each  year  and  make  and  file  with  him  an 
affidavit,  or  if  one  aflidavit  so  made  and  filed  is  stifficient  for  subsequent 
years. 

In  reply  I  would  say  that  the  law  controlling  this  matter  provides 
that  any  homestead,  used  and  owned  by  a  soldier  of  the  Federal  Gov- 
ernment, or  by  the  wHfe  or  widow  of  such  soldier,  not  exceeding  one 
thousand  dollars  in  value,  shall  he  exempt  from  taxation.  It  in  pro- 
vided, however,  that  such  soldier,  in  order  to  take  advantage  of  the 
exemption  law,  shall  make  and  file  with  the  supervisor  or  otiier  as- 
sessing officer  ail  affidavit  setting  forth  that  he  was  a  soldier  under  the 
Federal  Government,  and  ia  entitled  to  the  exemption  allowed  by  law. 
I  think  it  was  the  intention  of  tJie  Legislature  to  require  that  such 
affidavit  or  sworn  statement  should  be  made  every  year  in  order  to 
entitle  the  soldier  to  be  relieved  from  the  payment  of  taxes  on  his 
homestead.  ■  You  will  readily  see  the  reasons  for  such  a  requirement. 
It  might  he  that  a  homestend  owned  by  such  soldier  would  be  worth 
less  than  one  thousand  dollars  this  year  but  that  before  the  time  of 
the  taking  of  the  assessment  next  year  the  value  thereof  might  greatly 
increase,  so  that  the  owner  would  no  longer  be  entitled  to  be  exempt 
from  the  payment  of  taxes  thereon;  or  such  property  might  be  trans- 
ferred by  a  soldier  entitled  to  the  exemption  to  partio;  who  were  not 
BO  entitled.  In  other  words,  it  appears  that  the  law  gnints  this  privi- 
lege to  those  who  served  in  the  war.  and  requires  in  return  that  they 
make  each  year  this  sworn  statement  before  the  assessing  officer. 
Re«pectfuliv  vours. 

GRANT  FELTX>W8, 

Ca-la-o,  Attorney  General. 
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PRIVATE  CONTRACTS.  LEGISLATIVE  INTEEFEEENCE.  A 
toeasure  requiring  any  person,  firm  or  corporation  entering  into  a 
contract  for  the  erection  of  any  building  within  the  state  to  give  a 
bond  with  certain  specified  conditions  and  providing  that  the  failure  bo 
to  do  shall  constitute  a  felony,  would  be  unconstitutional. 

March  26,  1913. 
Capitol.  Lansing, 

Dear  8ir — You  have  recently  submitted  to  this  department  the  draft 
of  a  proposed  bill  requiring  any  person,  flnn  or  corporation  entering 
into  a  contract  for  the  erection  or  rebuilding  of  any  building  witbiu 
this  State  to  give  a  bond  with  certain  specified  conditions,  and  pro- 
viding that  the  failure  to  do  so  shall  constitute  a  felony.  You  wish 
to  know  if  the  measure  would  be  constitutional  if  enacted. 

It  occurs  to  me  that  the  bill  contemplates  an  unwarranted  and  arbi- 
trary interference  with  the  right  of  entering  into  private  contracts.  If 
the  measnre  is  to  be  upheld  it  must  be  deemed  to  be  a  valid  exercise  of 
the  police  power  of  the  State,  that  is  to  say,  it  must  be  conducive  to 
tiie  health,  safety  or  general  welfare  of  the  people,  I  doubt  very  much 
if  this  measnre  can  be  bo  considered.  Both  State  and  Federal  Consti- 
tutions recognize  the  principle  that  personal  rights,  privileges  and  im- 
munities are  not  to  be  violated  or  disturbed  unless  such  is  made  neces- 
sary in  order  to  promote  the  welfare  of  society  as  a  whole.  It  cannot 
be  doubted  that  the  right  of  the  individnal  to  enter  into  private  coo- 
tracts,  so  long  as  such  contracts  are  not  opposed  to  public  policy,  is 
within  the  protection  of  the  constitutional  guaranteee,  and  consequently 
the  public  necessity  for  any  legislative  enactment,  designed  to  abridge 
that  right,  must  be  shown  in  order  to  uphold  its  validity.  Whether 
or  not  this  measure  would  operate  to  force  out  of  business  many  build- 
ing contractors  now  engaged  iu  that  vocation,  is  open  to  argument. 
In  any  event,  however,  an  extra  burden  would  be  placed  upon  this 
particular  class  with  reference  to  their  right  to  contract. 

I  am  constrained,  therefore,  to  talce  the  view  that  the  proposed  measure 
is  repugnant  to  both  State  and  Federal  Constitutions  for  the  reasons 
suggested,  and  consequently  that  if  enacted  it  would  be  invalid. 
Respectfullv, 
GRANT  FELLOWS, 

Oa-la-o.  Attorney  General. 


ELECTION  LAW.  ORDER  OF  TICKETS  ON  BALLOT.  The  ar- 
rangement of  tickets  of  the  different  parties  upon  the  ballot  is  de- 
termined by  reference  to  the  vote  cast  by  each  party  for  presidential 
electors   at  the  last  preceding   presidential   election. 

J[arch  26.  1913. 
D.  E.   Matheson,  Roscommon,   Mich.: 

Dear  Sir — Vour  letter  of  the  22nd  inst.  relative  to  the  positions  that 
the  tickets  of  the  various  partieti  shall  occupy  up<ui  the  official  balloti 
has  t)een  received.  />O^IC 
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With  reference  thereto  I  would  state  that  the  matter  is  governed  by 
Section  3625  of  the  Compiled  Ijews  of  1P97  an  amended  by  Act  No.  214 
of  the  Public  ActB  of  190].  The  section  cited  contains  the  following 
provision : 

"The  tickets  of  the  party  having  the  greatest  number  of  votes 
within  the  State  at  the  last  preceding  presidential  election  as 
ebown  by  the  votes  east  thereat  for  electors  of  president  and 
vice-president,  shall  be  placed  first  on  the  ballot,  the  position  of 
other  tickets  to  be  governed  relatively  by  the  same  rule." 

In  accordance  with  this  provision  such  tickets  are  to  be  arranged 
in  the  following  order:  National  Progressive.  Republican,  Democratic, 
SocialiHt,  Prohibition  and  Socialist  I^bor.  From  the  records  of  the 
Secretary  of  State  I  find  that  the  highest  number  of  votes  cast  for  any 
presidential  elector  on  the  National  Progressive  ticket  last  fall  was 
214,584,  on  the  Bepablican  ticket  152,244,  on  the  Democratic  ticket 
150,751,  on  the  Socialist  ticket  23,211,  on  the  Prohibition  ticket  8,934, 
and  on  the  Socialist  Labor  ticket  1,252. 

Trusting  this  will  give  you  the  desired  information,  I  am, 
Respectfully  yours, 

GRANT  FELLOWS, 

Ca-la-o.  Attorney  General. 

INCOMPATIBLE  OFFICES.    The  offices  of  member  of  common  coun- 
cil and  street  commissioner  of  a  village  are  incompatible. 

March  26,  1913. 
William  E.  Nelson,  Middleville.  Mich.; 

Dear  Sir^Under  date  of  March  24th  you  have  requested  an  opinion 
from  this  department  as  to  whether  or  not  the  office  of  Street  Com- 
missioner in  your  village  is  incompatible  with  that  of  a  member  of  the 
Common  Council. 

Under  the  provisions  of  your  charter  it  appears  that  the  OtHnmon 
Council  is  vested  with  a  certain  supervisory  control  over  all  appointed 
village  offices  and  is  specifically  required  to  audit  the  accounts  of  such. 

I  am  therefore  of  the  opinion  that  the  duties  of  the  Street  Commis- 
sioner would  be  in  conflict  with  those  of  a  member  of  the  Common 
Council,  and  in  consequence  thcee  offices  must  be  held  to  be  incom- 
patible in  fact. 

Respectfullv  vours, 

GRANT  FELLOWS. 

Ca-la-o.  Attorney  (Jenei-al. 
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ELECTION  LAW.    NEW  TAHTY.     A  ticket  nominated  by  a  cancos  of 
a  uen-  partj  is  entitled  to  a  place  upon  the  official  ballot. 

March  26,  1913. 
E.  S.  Jones,  Gaylord,  Mich.: 

Dear  Sir — Your  communication  of  the  22nd  inst.  encloaing  copy  of  a 
notice  advertising  the  holding  of  a  township  caucus  in  your  townsdiip 
has  been  received.  Yon  wish  to  know  if  the  ticket  nominated  by  this 
caucus  is  entitled  to  a  place  upon  the  official  ballot,  the  party  in 
question  having  bad  no  previous  political  organization  in  the  township. 

lu  reply  thereto  I  would  say  that  in  my  opinion  the  candidatea 
nominated  by  this  caucus  are  entitled  to  have  their  names  printed  upMi 
the  official  ballot  as  the  ticket  of  a  new  party  known  and  designated 
as  the  "Union"  party,  and  that  its  position  upon  the  ballot  is  to  be 
governed  by  the  various  provisions  relative  to  such  new  party. 
Respectfully  yours, 

GRANT  FELLOWS, 

Ca-la-o,  Attorney  General, 


INCOMPATIBLK  OFFICES.     The  offices  of  county  surveyor,  deputy 
sheriff  and  deputy   drain  commissioner  are  not  incompatible, 

March  2fi,  1913. 
A.  W.  Wilson.-  Lake  City,  Mich.: 

Dear  Sir — ^Youi"  communication  of  the  19th  inst,  has  been  received, 
Y'ou  wish  to  know  if  one  person  may  hold  the  offices  of  County  Sur- 
veyor, Deputy  Sheriff  and  Deputy  Drain  Commissioner  at  the  same 
time. 

In  i-eply  to  your  inquire  I  would  say  that  my  attention  has  been 
palled  to  no  statutory  provision  prohibiting  the  incumbent  of  one  of 
these  offices  from  holding  any  other  office,  consequently  whether  or  not 
these  offices  may  be  held  simultaneously  by  one  person  depends  upon 
the  compatibility  of  the  duties  of  each.  Unless  these  duties  are  of 
such  a  n.iture  that  they  will  conflict,  then  these  offices  may  be  so  held. 
It  does  not  occur  to  me  that  they  are  incompatible  in  fact,  so  that 
the  duties  pertaining  to  one  office  are  in  conflict  with  the  others,  there- 
fore, I  am  of  the  opinion  that  they  may  be  held  simultaneously, 
Reepectfullv  yours, 

GRANT  FELLOWS, 

Ca-lao.  Attomev  General. 


PRIMARY  ELECTION  LA^^'.    The  caucus  may  determine  whether  can- 
didates shall  be  chosen  by  a  plurality  or  a  majority  rote. 

March  26,  1913. 
Charles  H.  Brown,  Supen-isor.  Woodville.  Mich.: 

Dear  Sir — Your  postal  card  of  the  22nd  inst.  addressed  to  this  de- 
partment has  been  received.     You  wish  to  know  if  a  caucus  mfly^^|/> 
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inate   its   candidatee   by   a  plurality   vote,   or   if  a   majority   of   those 
present  and  voting  is  neceeeary  for  that  purpose. 

As  a  general  proposition  the  caucus  is  the  judge  of  its  own  uietkods 
of  procedure.  Ordinarily  such  procedure  is  in  accordance  with  es- 
tablished customs.  However,  there  is  nothing  in  the  statutes  of  this 
state  to  prevent  the  caucus  determining  that  its  candidates  shall  be 
chosen  by  a  plurality  vote  merely,  and  if  those  persons  acquiesce  in 
the  announcement  of  the  presiding  officer  that  any  person  receiving  a 
hare  plurality  had  been  legally  nominated,  tlieo  such  nomination  would 
be  deemed  to  be  made  with  the  consent  of  the  caucus  as  a  whole. 

I  am  of  the  opinion,  therefore,  that  the  candidates  referred  to  must 
be  considered  to  have  been  lawfully  nominated  and  that  they  are  en- 
titled to  a  place  upon  the  ticket. 

Bespectfally  yours, 

GBAKT  FEL1X>\VR. 

Cala-o.  Attorney  General. 


ELECTION  LAW.  MARKING  OF  BALLOTS.  There  is  nothing  in 
the  law  for  preventing  any  candidate  for  office  running  therefor  on 
slips. 

March  26,  191.!. 

R.  M.  Hoffman,  Manistee,  Mich.: 

Dear  Sir — Your  letter  of  the  24th  inst.  is  at  hand.  You  wish  to 
know  if  a  person  who  was  not  nominated  for  office  at  the  primary  elec- 
tion may  mn  as  a  candidate,  on  slips,  at  the  general  election,  for 
Tounty  Boad  Commissioner. 

In  reply  I  would  say  that  there  is  nothing  in  the  law  to  prevent 
any  person  running  upon  slips  for  any  office,  or  from  having  his  niiine 
written  in  the  proper  places  upon  the  official  ballot,  if  his  name  is 
not  printed  as  a  candidate  upon  such  ballot. 

The  opinion  of  this  department  to  which  you  refer  was  to  the  effect 
lliat  a  party  which  fails  to  nominate  its  candidates  at  the  primary 
election  may  not  have  its  entire  ticket  printed  upon  a  strip  of  pa|)er 
intended  to  be  pasted  on  the  ballot  under  the  name  of  the  party.  It 
had  no  application  to  the  running  of  individual  candidates  upon  slips, 
or  the  writing  in  upon  the  ballot  of  the  names  of  such  candidates. 
Respectfullv  vours, 

GRANT  FELLOWS, 

Ca-la-o.  Attorney  General. 


JUVENILE  DELINQUENTS.  JUVENILE  COURTS.  DETENTION 
ROOMS.  It  was  the  evident  intent  of  the  Legislature  in  prescribing 
the  procedure  relative  to  juvenile  oflfenders,  to  protect  those  who 
may  come  under  its  provisions  from  the  evil  and  contaminating  in- 
fluences connected  with  common  jail  confinement  and  from  stigma  of 
criminal  prosecutions.  Judge  of  juvenile  court  has  no  authority  to 
commit  child  under  17  years  of  age  to  county  jail  pending  investi- 
gation, but  may  order  them  detaine<l  in  proper  detention  room. 


.yGoogle 
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March  26.  1913. 
Hon.  M.  Edward  Sargent,  Prosecuting  Attorney,  Cheboygan,  Michigan: 

Dear  Sir — I  have  your  letter  of  the  21st  inst.  in  which  yon  say,  "In 
a  jiroceeding  before  the  Judge  of  Probate  of  this  county  on  a  petition 
dei^laring  a  minor  child  a  dplinquent,  the  question  arose  irhether  or 
not  the  probate  court  could  commit  this  girl  to  the  county  jail.  The 
girl  is  over  16  years  of  age  and  not  seventeen.  I  would  )ike  a  ruling 
from  your  office  in  regard  thereto." 

Act  No.  6  of  the  Public  Acts  of  1907,  extra  session,  as  amended, 
r^iulates  the  control  and  treatment  of  dependent,  neglected  and  de- 
linquent children,  and  prescribed  the  powers,  duties  and  jurisdiction  of 
the  probate  courts  with  regard  thereto.  Section  8  of  said  act  provides 
as  follows: 

"No  child  under  seventeen  years  of  age  while  under  arrest, 
confinement  or  conviction  for  any  crime,  shall  be  placed  in  any 
apartment  or  cell  of  any  prismi  or  place  of  confinement  with  any 
adult  who  shall  be  nnder  arrest,  confinement  or  conviction  of 
any  crime,  or  be  [jermitted  to  remain  in  any  court  room  during 
the  trial  of  adults  or  be  transported  in  any  vehicle  of  transpor- 
tation in  company  with  adults  charged  with  or  convicted  of 
crime.  Provided,  That  this  shall  not  be  construed  as  repealing 
Act  Xo.  110  of  the  Public  Acts  of  1901." 

Section  1  of  Act  No.  110  of  the  Public  Acts  of  1901  contains  the 
same  provisions  and  restrictions  as  does  section  S  of  Act  No.  6  of  the 
Public  Acts  of  1907.  extra  session,  above  quoted,  except  that  the  age 
limit  is  sixteen  years,  while  in  the  latter  act  above  referred  to,  it  is 
seventeen  years.  The  child  you  refer  to.  being  above  the  age  of  six- 
teen years,  the  act  of  liH)l  inx>nld  not  be  applicable,  and  section  8  of 
Act  Xo.  fi  of  the  Putilic  Acts  of  1907.  extni  session,  wotild  apply  in 
this  case. 

It  was  the  evident  inteni  of  the  legislature  in  enacting  this  law  to 
provide  a  procedure  for  the  care,  control  and  treiitnient  of  dependent, 
neglected  ajid  delinquent  children,  without  sid)jecting  them  to  the  same 
procedure  governing  adult  criminals,  and  to  provide  for  their  deten- 
tion, in  case  the  winie  should  become  necessary  separate  and  distinct 
from  apartments  in  wliich  adult  offendei-s  should  be  detained.  The 
purpose  of  the  statute  iM'inji  to  guard  the  delinquent  against  evil  and 
contaminating  nssociiitions  while  thus  detaiutHl  and  from  the  future 
slignia  of  criminal  prosecuticms.  This  law  makes  it  the  duty  of  the 
Itiiard  of  Siij)eiTisors  in  each  county  lo  provide  and  maintain  at  public 
expense,  a  detention  room  or  house  of  detention  or  other  suitable  place, 
separate  from  the  coiuity  jail,  hick-up.  police  station  or  other  place  of 
confinement  used  for  the  incarceration  of  adult  criminals  or  adults 
charged  with  <rinie«  or  misdemeauors.  And  piYividi'S  further,  that 
such  detention  place  shall  lie  piMijterly  located  with  a  view  to  the  henlth- 
fiil,  physical  and  moral  envii-onmenfs  of  all  children  coming  nnder  the 
provisions  of  tlie  act  when  necessarilv  detained  in  such  place  so  pro- 
vided. 

In  this  case,  llie  child  l>eing  under  the  ajte  of  17  years,  sI^^I^mI/- 
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be  detained  in  any  apartment  or  cell  of  any  prison  or  place  of  con- 
linenent  with  any  adult  who  shall  be  under  arrest,  confinement  or  con- 
viction of  any  crime,  hut  if  your  Board  of  BiipervisoiTi  have  provided 
Buch  a  place  of  detention  an  is  contemptated  by  this  act,  then  it  would 
be  within  the  power  of  the  Court,  in  his  discretion,  to  detain  the  de- 
linquent child,  or  cause  her  to  he  detained,  in  such  place  thus  pro- 
vided for  detaining  delinquents,  and  it  would  make  no  difference 
whether  the  place  bo  provided  by  the  Board  of  Supervisors  was  con- 
tiguous to  the  county  jail  or  entirely  separate  therefrom,  providing  such 
place  of  detention  met  the  requirements  of  the  statute  providing  for 
the  same. 

Very   respectfully, 

GRANT  FELLOWS, 
(i-g-o.  Attorney  General. 


SrHOOL  LAW,    Issuing  bonds  for  erection  of  school  building. 

March  27,  1913. 
R.   O.   March,   Supt.   Jackson  Public   Schools,   Jackson,   Michigan : 

My  Dear  Sir — I  have  yours  of  March  25th,  calling  my  attention  to 
an  opinion  given  to  the  Supt.  of  Public  Instruction  with  reference  to 
the  power  of  the  public  schools  of  the  City  of  Ironwood  to  take  ad- 
vantage of  tbe  General  laws  with  referraice  to  issuing  bonds  for  the 
erection  of  a  school  bnilding.  Yon  advise  me  tliat  the  situation  of  the 
school  district  of  the  City  of  Jackson  is  the  same  as  that  of  the  City  of 
Ironwood. 

In  reply  thereto  nill  say  that  I  am  impressed  that  the  opinion  given 
with  reference  to  the  City  of  Ironwood  is  correct,  and  I  am  quoting 
you  what  I  there  said  to  Mr.  Wright  substituting  tbe  word  "Jackson" 
for  the  word  "Ironwood." 

"I  am  of  the  opinion  that  the  public  scho^ils  of  the  City  of  Jackson 
would,  have  the  right  to  avail  itself  of  Act  No.  12  of  the  Public  Acts 
of  l!>n.  This  act  as  you  know  permits  the  issuance  of  Bonds  to  an 
amount  of  ten  per  cent,  of  the  total  assessed  valuation  of  said  district 
Dot  exceeding  one  hundred  dollars  per  capita  of  the  children  of  school 
age.  This  act  by  its  terras  applies  to  'any  school  district,'  and  I  am 
impressed  that  the  Legislature  have  the  power  by  a  general  act  to  give 
authority  not  only  to  school  districts  oi^anized  under  the  general  law, 
but  also  authority  to  .those  oi^anized  under  special  charters,  I  call 
your  attention  to  the  case  of 

Water  Company  vs.  City  of  Menominee,  124   Mich.  326; 

The  ifuestion  which  was  involved  in  this  case  was  substantially  as 
follows:  the  defendant  city  was  acting  under  a  special  charier  which 
limited  its  powers  to  contract  debts.  \  general  act  permitted  cities 
to  contract  for  water  and  water  works,  and  the  question  was  in- 
volved in  the  case  as  to  whether  the  City  was  limited  by  its  special  act, 
or  whether  by  acting  under  the  general  law  it  had  adopted  that  gen- 
eral law  as  a  part  of  its  Charter,  and  the  Court  said: 

'The  Constitution  of  this  State,  by  Section   13,   Article  15.  piytvyvd^C 
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for  the  organizatiou  of  cities  and  villages,  and  providcB  that  the  L^is- 
lature  shall  reetrict  their  powers  of  taxation,  borrowing  money,  con- 
tracting debts,  and  loaning  credit.  Subject  to  such  general  restrictions, 
the  powers  to  be  granted  cities  are  left  to  the  discretion  of  the  Legisla- 
ture. The  discretion  of  the  le^slature  may  as  well  be  esercised  in 
an  independent  statute  as  in  the  Charter  itself,  and  it  was  properly 
exercised  in  relation  to  the  subject  of  this  contract  under  the  water 
works  act.  The  waterworks  act  is  a  sutwtantive  and  indepwident  enact- 
ment. The  City  having  availed  itself  of  its  provisions,  the  act  stands 
a  part  of  its  charter,  as  a  separate  chapter  dealing  with  the  speciflc 
subject  of  a  water  supply.' 

I  am  of  the  opinion  that  the  reasoning  of  this  case  sustains  the  con- 
struction which  I  place  on  Act  No.  12  of  the  Public  Acts  of  1911. 
Under  the  present  Constitution  local  acts  cannot  be  passed,  but  I  am 
imprecised  that  the  Legislature  has  the  power  by  a  general  act  to  make 
provisions  which  Municipal  Corporations  incorporated  under  special 
acts  prior  to  1907,  can  take  advantage  of.  This  is  one  of  the  pieces  of 
Legislation  of  this  character,  and  I  am  satisfied  that  the  public  schools 
of  the  City  of  Jackson  have  the  right  to  proceed  under  this  Act,  and 
that  if  Bonds  are  issued  in  accordance  with  its  tei-ms  thev  wili  be  a 
valid  claim  against  the  school  district." 

I  trust  this  answers  your  inquiry. 

Respectfully  vours, 

GRANT  FELrX)WS. 

F-pi-o.  Attorney  General. 

LOCAL  ACT.     Cannot   be  passed    wliere   a  general   act  can    be   made 
applicable. 

March  27,   1913. 
Hon.   Paul   Perrizo,  House  of  Representatives,   Capitol,   Lansing: 

Dear  Sir — I  have  your  communication  of  the  twenty-fourth  inst. 
requesting  my  opinion  as  to  whether  Act  17fi  of  the  Public  Acts  of 
1891,  relating  to  township  unit  school  districts  in  the  Upper  Penin- 
sula, can  be  amended  by  adding  a  clause  or  a  section  permitting 
townships  that  have  become  unit  school  districts  under  that  act,  to 
revert  back  to  single  unit  diRtricts  under  the  general  state  laws. 

In  reply  will  say  that  this  department  has  consistently  held  that 
a  local  act  cannot  be  passed,  and  that  a  local  act  cannot  be  amended 
for  the  reason  that  this  would  be  in  conflict  with  Section  30  of  Article 
V  of  the  Constitution  of  this  stale,  which  provides  "The  legislatnre 
shall  pass  no  local  or  special  act  in  any  case  where  a  general  act 
can  be  made  applicable,  and  whether  a  general  act  can  be  made  ap- 
plicable shall  be  a  judicial  question." 

It  was  the  apparent  intention  of  the  Constitutional  Convention  and 
the  People  of  the  State  in  adopting  the  instruments  submitted  by  that 
Constitution  to  them  to  do  awny  with  special  legislation,  and  it  is  the 
opinion  of  this  department  that  affirmative  legislation  of  a  special 
character,  such  as  suggested  in  your  letter,  would  be  in  conflict  with 
this  provision  of  the  Constitution. 

Trusting   this   answers  your  inquire.    I   remain. 

Respectfullv  vours. 

GRANT  ■PKLIX>\VS. 

F-pi-o.  Attorney  General. 
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LOC.U.  ACT.  CONSTITUTIONAL  lAW.  gOHOOL  DISTRECTS. 
Pending  bill  examined,  givins  a  pai-ticular  locality  certain  jiowers, 
not   in   general    law.     Held   unconstitutional. 

March  28,   1913. 

Hon.  Dennis  E.  Aliftiu-d,  Swretary  of  tlie  Senate,  Capitol,  Lansing,  Mich.: 

Dear  Sir — I  am  in  receipt  of  your  commimication  of  the  26th  inst. 
requesting  mv  opinion  as  to  the  const itutionalitv  nf  House  Bill  No. 
364,  file  No.  Wi.     In  reply  thereto  I  would  advise  as  follows: 

This  bill  is  an  amendment  to  Section  Ifi  of  Act  No.  453  of  the  IxH;al 
Acts  of  1397  a?  amended  by  Ixical  Act  No.  502  of  the  Ix>cal  Acts  of 
1905.  Apparently  the  only  change  in  the  eection  sought  to  be  made  is 
with  respect  to  the  limit  of  the  bonded  indebtedness  of  the  district. 
This  bill  appeal's  to  affect  the  City  of  Jackson. 

Section  30  of  Article  V  of  the  Constitution  of  the  State  provides  that : 

"The  Le^slature  shall  pass  no  local  or  special  act  in  any  case 
where  a  general  act  can  be  made  applicable,  and  whether  a  gen- 
eral act  can  be  made  applicable  shall  be  a  judicial  question.  No 
local  or  special  act  shall  take  effect  until  approved  by  a  ma- 
jority of  the  electors  voting  thereon  in  the  district  to  be  affected." 

I  know  of  no  reason  wihy  the  purposes  to  be  accomplished  by  this 
bill  could  not  be  accompliEdied  by  a  general  act.  I  am  clearly  of  the 
opinion  that  the  amendment  of  a  local  act  is  itself  a  local  act,  and 
therefore  comes  within  the  prohibition  of  the  above  quoted  section. 

It  is  therefore  my  conclusion  that  this  particular  bill  would  be  un- 
constitutional if  enacted, 

Respectfullv  yours, 

GRANT  FELJX)\VS, 
P-la-o.  Attorney  General. 

LEGISLATION.  TITLE  OF  BILL.  BODY  OF  BIIjL.  Pending  bill 
examined.  Title  and  enacting  clauses  defective.  Bill  declared  fatally 
defective. 

March  28,   1913. 

Dennis  E,  Alward,  Secretary  of  the  Senate,  Capitol,  Lansing,  Mich.: 

Dear  Sir — In  response  to  your  request  of  the  26th  inst.  for  an  opinion 
on  the  constitutionality  of  House  Bill  No.  275,  Pile  No.  108,  I  beg  to 
advise  you  as  follows : 

The  title  of  this  act  is:  "A  Bill  to  amend  Act  No.  61  of  the  Public 
Acts  of  1911,  entitled  'An  act  in  relation  to  the  division  of  or  changing 
of  boundaries  of  primary  school  districts.'  by  adding  a  new  section 
to  stand  as  section  2." 

This  bill  consists  of  two  sections.  Section  1  consisfs  of  a  i-eenactment 
of  section  1  of  the  original  bill,  with  an  amendment  therein  by  which 
the  word  "lies"  is  changed  to  the  word  "is."  Section  2  of  the  bill 
is  printed  in  italics  and  consists  of  new  matter  entirely  and  gives  town- 
nhin  boards  the  aufhoritv  to  consolidate  school  districts,  etc.       odoir 

This  bill  is  defective  in  the  following  particnlars:  *^i».h)^ic 


1st.  The  title  of  the  bill  limits  it  to  amending  Act  No.  61  of  the 
Public  Acts  of  1911,  by  adding  a  new  section  to  Btaod  as  section  2. 
The  bill,  however,  purports  to  amend  section  1  as  well.  I  am  of  the 
opinion  that  in  order  to  effect  an  amendment  to  section  1,  the  title  of 
the  bill  would  Lave  to  be  broadened. 

2nd.  The  title  of  the  bill  makes  it  purely  ao  amendatory  bill.  No 
reference,  however,  is  made  iti  the  body  of  the  act  to  the  fact  of 
amendment.    I  think  this  would  prove  a  fatal  defect. 

Ijewis'  Southerland  Statutory  Construction  Sec.  6,  page  432. 

3rd.  The  title  of  the  original  act  limits  its  purposes  to  the  division 
of  or  changing  of  boundaries  of  yjrimary  school  districts.  The  new 
matter,  however,  relates  to  the  consolidation  of  school  districts.  I 
am  of  the  opinion  that  the  title  of  the  original  act  is  not  broad  enough 
to  include  the  provisions  of  this  new  section. 

For  these  reasons  I  am  of  the  opinion  that  the  bill  is  fatally  defective. 
Respectfully  yours, 

GRANT  FELLOWS, 

P-la-o,  Attorney  General. 


ELECTION  LAW.  CAUCUS  BULKS.  TOWNSHIP  CAUCUSES.  In- 
formal ballots  are  not  permissible  in  caucus  nominations  for  town- 
ship offices. 

March  28,   1913. 

Hon.  Lee  Morford,  Uember,  House  of  Representatives,  Capitol,  Lansing : 

Dear  Sir — With  reference  to  your  oral  inquiry  submitting  for  my 
opinion  the  question  as  to  which  of  two  candidates  was  properly  nomi- 
nated at  a  caucus  held  in  Livingston  Township,  Otsego  County,  I  would 
advise  as  follows: 

Ftmu  your  statement  it  appears  that  a  caucus  of  a  certain  party  was 
held  and  the  nomination  in  question  was  for  the  office  of  Township 
Treasurer.  Two  names  were  proposed,  William  Peck  and  Harry  House. 
Typewritten  ballots  were  used.  On  the  first  ballot  taken  Peck  re- 
ceived 5^  votes.  House  59.  Four  ballots  for  Highway  Cmnmissioner 
and  two  for  supervisor  were  also,  probably  through  inadvertence  mixed 
in  with  the  ballots  for  treasurer.  The  chairman  of  the  caucus  ordered 
another  ballot  to  be  taken,  declaring  no  result.  On  the  second  ballot 
thus  ordered,  Pepk  was  nominated  by  a  majority  of  one  or  two  votes. 
His  name  has  been  certified  to  the  Election  Commissioners  of  the  town- 
ship. You  desire  to  know  whether  the  result  should  have  been  declared 
on  the  first  ballot  and  not  upon  the  second  ballot. 

The  cancuses  for  the  nomination  of  township  officers  are  governed 
by  the  provisions  of  sections  lli57  to  114G.5,  Compiled  Laws,  inclusive, 
excepting  as  to  the  time  for  holding  open  the  polls  and  the  manner  of 
voting.  In  r^ard  to  the  manner  of  voting,  the  caucus  is  the  judge. 
It  is  also  the  judge  of  the  qualifications  of  those  voting  ivitlun  the 
limits  prescribed  by  the  sections  referred  to.  I  assume  that  it  would 
be  proper  for  the  caucus  to  make  a  rule  that  its  candidates  must  re- 
ceive a  majority  of  all  the  votes  cast,  or  of  all  the  electors  preeeut 
entitled  to  vote,  I  also  think  it  would  be  proper  for  a  caucus  to  take 
an  informal  ballot,  provided  such  a  rule  were  adopted.  In  the  absence 
of  such  rules,  howe\'ep.  and  in  the  absence  further  of  any  statutory  re- 
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quiremetits  to  tlie  contrary*,  a  plurality  of  the  votes  cast  on  the  first 
ballot  would  be  Bufficient  for  nomination.  Informal  ballots  in  elections 
held  under  the  election  laws  of  this  State  are  not  favored,  and  are  ab- 
solutely improper  at  an  election  held  for  the  choice  of  officers. 

School  District  v.  Root,  61  Mich.  373. 
People  V.  Stone,  78  Mich.  635. 

As  stated  above,  in  the  absence  of  any  caucus  rules  to  the  contrary, 
I  am  of  the  opinion  that  inasmuch  as  House  received  a  plurality  of 
the  votes  cast  on  the  first  ballot,  he  wowld  be  entitled  to  have  his  name 
certified  as  the  candidate  of  a  caucus.  However,  I  am  of  the  opinion 
that  the  certificate  of  the  proper  committee  when  made  to  the  Election 
Commissioners  would  be  hiiidinj>;  upon  the  commissioners,  that  is,  they 
would  not  be  authorized  to  go  l^hind  such  certificate.  The  only  way  to 
test  the  matter  or  to  settle  the  question  would  be  by  an  action  brought 
by  House  to  compel  the  Commissioners  to  place  his  name  upon  the  bal- 
lot. The  courts  decline  to  test  the  nominations  of  candidates  for  town- 
ship offices  after  the  final  election  has  been  held.  In  other  words,  the 
election  cures  all  defects  and  settles  all  questions  as  to  the  nominations. 
Respectfullv  vonrs, 

GRANT '  FELLOWS, 

P-g-o.  Attorney  General. 


CHILDREN.  EMPLOYMENT  OF.  VAOATIONAL  PERMITS.  Law 
relating  to  employment  of  children  in  vacation  time  includes  Sat- 
urdays and  after  school  hours. 

March  28,   1913. 

Hon.  L.  L,  Wtight,  Supt.  of  Public  Insti-uction,  Capitol,  Ijnnsing,  Mich.: 

Dear  Sir — I  have  your  coiiununication  of  the  25th  inst.  containing 
the  followiufr  inqnio':  "I  am  in  receipt  of  an  inquiiy  from  Hon.  Edward 
P.  Kirby.  Judge  of  Probate  of  Ottawa  County,  in  regard  to  the  in- 
terpretation of  Section  10,  act  220  of  the  I*ublic  Acts  of  1911,  insofar  as 
it  relates  to  i)evmitB.  Judge  Kirby  has  been  asked  to  issue  permits  to 
boys  to  work  after  school  and  on  Saturdays.  Is  it  necessary  that 
he  shall  grant  his  permission  in  such  caWH?" 

In  reply  thereto  would  sav  that  I  have  made  an  examination  of  Bee. 
10,  Act  285  of  the  Public  Acts  of  1909,  as  amended  by  Act  220  of  the 
Public  Acts  of  1911.  This  section  absolutely  forbids  the  employment 
of  children  under  fourteen  years  of  age  in  certain  occupations  and 
places  of  employment.  Children  under  sixteen  years  of  age  and  over 
fourteen  may  he  employed  but  are  required  to  have  a  jwrmit  issued  by 
the  Superintendent  of  Schools  or  by  the  Judge  of  Probate,  etc.  The 
law  provides  for  a  limited  vacation  permit  also  for  children  under 
sixteen  and  over  fourteen  years  of  age.  The  terms  of  this  section, 
when  read  as  a  whole  seem  to  require  that  in  all  cases  where  a  child 
under  sixteen  ni^rks  in  or  in  connection  with  any  mercantile  insti- 
tution, store,  office,  laundry,  manufacturing  establishment,  mine,  bowl- 
ing alley,  theatre,  passenger  or  freight  elevator,  factory  or  work  shop, 
telegraph  or  messenger  senice.  one  or  other  of  the  permits  provided 
for  must  be  furnished. 
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I  think   tbis  woiild  include  the  employment  of  a   child  after  school 
and  on  Saturdays. 

Hespectfully  vours, 

GRANT  FELLOWS. 
P-la-o.  Attorney  General. 


HIGHWAY  LAW.  REPEAL  OF  LOCAL  ACT. 

1.  General  Highway  laiw.  of  1909  supersedes  tlie   special  law   re- 
lating to  the  Upper  Peninsula. 

2.  Overseei-s  of  highways  would  be  elected  under  the  general  law. 

March  28,   1913. 
Mr.  Torval  E.  Strom,  I<>8canaha,  Mich. : 

Hear  Sir — I  have  your  communication  of  the  24th  inst.  containing  the 
following  inquirv: 

"Under  Sec.  18  of  Article  8  of  the  1908  Constitution  it  is  required 
that  there  shall  be  elected  annually  in  eacli  township  one  overseer 
of  highways  for  each  highway  district. 

Under  Hec.  2275-2277  C.  L.  M.  1897,  provision  is  made  for  the  elec- 
tion of  overseers  by  the  vote  of  the  taxpayers  and  residents  of  the 
district. 

Under  Sec.  2278-2280  it  is  provided  that  ovei-seers  shall  be  elected 
in  the  Upper  Peninsula  of  Michigan,  but  it  is  not  required  that 
the  electors  shall  be  taxpayers  or  residents  of  tiie  district,  and  the 
overseers  are  elected  as  other  township  officers. 

Trader  Sec.  6  of  Chapter  13,  page  liOfi.  Public  Acts  of  1909.  it  is 
provided  by  general  provision,  not  limited  iu  its  operation  to  any 
particular  swtion  of  the  slate,  that  the  overseers  shall  be  chosen  viva 
voce,  or  in  such  a  manner  as  the  meeting  may  direct;  and  it  farther 
provides  that  only  resident  electors  of  the  district,  or  electors  having 
taxable  property  in  the  district,  shall  vote  for  said  overseere. 

Ts  it  vour  understanding  that  this  last  section  repeals,  by  implication 
and  bet-anse  it  is  a  general  law.  2278-2280  C.  L.  M..  1897.  and  re-enacts 
for  the  entire  state  what  was  formerly  the  law  of  Lower  Michigan?  In 
this  connection  I  would  call  vour  attention  also  to  act  66  of  1909 
amending  also  2275  C.  L.  M.  1897." 

In  reply  thereto  would  say  that  I  am  of  the  opinion  tliat  Act  No. 
283  of  the  Public  Acts  of  1909  relating  to  highways,  repeals  Sections 
2278-2280  of  the  Compiled  Laws  relating  to  the  election  of  overseers  in 
the  Upper  Peninsula.  I  express  this  as  my  opinion  based  upon  tlie 
fact  that  the  present  highway  laws  revised  in  1909.  wpre  enacted 
for  the  express  purpose  of  making  the  highway  laws  of  this  state 
uniform,  and  further  in  order  to  comply  with  the  pnnisions  of  Sec.  26 
of  Article  8  of  the  new  Constitution.  See  Attorney  General's  Report 
for  1909.  page  120. 

The  last  section  of  Act  283  provides  for  the  repeal  of  all  acts  or 
pai-ts  of  acts  inconsistent  with  or  contravening  the  provisions  thereof. 
It  is  plain  that  the  provisions  of  the  Upper  Peninsula  act.  alwve  re- 
ferred to,  are  inconsistent  with  the  provisions  made  in  Act  283  for  the 
election   of  overseers  and   would  therefore  be  repealed. 

Respectfullv  yours.  iOOqIc 

c.r.\nt'fi:llows.       o 

P-hi  II.  Attorney  General. 


ATTORNEY   GBNBRAL. 


TAXATION.     STOCK   OF   HOLDING    COMPANIES.     Provisions   of 
the  tax  law  considered  and  applied. 

March  28,  1913. 
Board  of  Assessors,  Grand  Rapids,  Michigan : 

Gentlemen— Under  date  of  March  22nd  you  requested  a  ruling  from 
this  department  on  the  followiof;  proposition:  ''Is  the  stock  held  by 
individuals  in  a  holding  Company  ftuch  as  the  Commonwealth  Light 
and  Power  Co.,  American  Ijight  and  Traction  Co.,  Americaa  Public 
Utilities  Companies,  American  Gas  and  Klectric  Co.,  and  kindred  com- 
panies, assessible  in  this  state  or  city,  whelher  incorporated  in  this 
or  foreign  states." 

In  reply  to  your  question  I  wonld  say  that  in  the  absence  of  an  ex- 
pressed exenijrtioii  granted  in  the  franchise  of  any  company  incorporated 
under  the  laws  of  this  state,  the  matter  is  governed  by  the  provisions 
of  Sec.  3831  of  the  Compiled  Laws  of  1897,  relative  to  domestic  cor- 
porations. Sub-division  7  of  that  section  reads  as  follows:  ".\11  shares 
in  corporations  organized  under  the  laws  of  this  state,  when  the  prop- 
erty of  such  corporations  is  not  exempt,  or  is  not  taxable  to  itself;  or 
when  the  personal  proi>erty  is  not  taxed"  shall  be  subject  to  taxation. 
Under  this  provision  it  follows  that  the  sliares  of  stock  in  the  various 
corpoi-afioua  mentioned  by  you  incorporated  under  the  laws  of  Mich- 
igan, are  to  l>e  taxed  in  the  hands  of  individuals  unless  the  property 
of  the  coi-poration  itself  is  taxed  withiu  this  state. 

Hub-divisioD  9  of  Rec.  3&J1,  above  cited,  governs  the  taxation  of 
shares  of  stock  in  a  foreign  corporation,  except  national  banks,  owned 
by  citizens  of  this  state.  Our  Supreme  Court  in  the  case  of  Stroh  vs. 
City  of  Detroit,  131  Michigan,  109,  has  held  that  if  all  of  the  property 
of  a  foi-eign  coi'])oration  is  located  within  this  state  and  is  subject  to  the 
payment  of  taxes  herein,  then  its  shares  of  stock  are  not  subject  to 
l>e  taxed  in  the  hands  of  individual  holdei-s.  In  the  later  ease  of 
Thrall  vs.  Guiney.  141  Mich.  392,  the  rule  is  laid  down  that  such  shares 
are  taxable  if  only  a  part  of  the  property  of  the  corporation  is  situated 
in  Michigan  and  taxed  here. 

From  the  sub-divisions  of  the  statute  cited  and  the  construction  of 
the  Court  placed  thereon,  it  follows  that  the  shares  of  stock  in  a 
foreign  corporation  should  be  taxed  unless  all  of  the  property  of  that 
corporation  is  subject  to  the  payment  of  taxes  iwiithin  this  state.  See  also 
Bacon  vs.  State  Tax  Commissioners,  126  Mich.  22. 

Respectfully  youi-s, 

GRANT  FELLOWS, 

Calao.  Attorney  General. 


CRIMINAL  LAW.  PAROLES.  The  Board  of  Control  of  the  Michigan 
Hefonnatory  has  power  to  adopt  a  rule  providing  that  a  convict  on 
parole  shall  forfeit  his  good  time  for  violation  thereof. 

March  28,   1913. 

Hon.  Otis  Fuller,  Warden,  Michigan  Reformatory,  Ionia,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  24th  inst.  enclosing  a 
communication    from    Harry   VanAuken.   an    inmate   of   the   Michigan 
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Keformatorj'.  I  do  not  tbiok  that  it  is  within  the  province  of  this 
department  to  advise  with  him  upon  the  matter  submitted  in  his  state- 
ment, but  am  enclosing  herewith  an  extra  copy  of  this  opinion  which 
you  may  deliver  to  him  if  you  so  desire. 

As  I  understand  the  proposition  submitted,  Van  Auken  was  paroled 
from  your  institution  in  pursuance  to  the  provisions  of  Act  Xo.  184  of 
the  Public  Acts  of  1005;  that  he  violated  the  terms  of  his  parole  in 
certain  i-espects;  and  was  i-eturaed  to  your  institution  to  seiTe  out  the 
balance  of  the  maximum  sentence  imposed  upon  him  by  the  court.  The 
Board  of  fontrol.  by  proper  resolution,  decided  to  take  from  bim  all 
good  time  previously  earned  and  the  sole  question  pi'esented  is  as  to 
the  authority  of  the  Board  to  take  this  action. 

The  allowance  of  so-called  "good  time"  is  made  in  pursuance  to  the 
provisions  of  section  2112  of  tlie  Compiled  Laws  of  1^97,  which  reads 
ill  pai-t  as  follows; 

'"The  Board  may  hy  genenil  rule,  subject  to  amendment  from 
time  to  time,  pi-escribe  how  much  of  the  good  time  eanied  under 
the  foregoing  provisious  a  convict  shall  forfeit  for  more  than  one 
infraction  of  the  prison  rules  in  any  month  and  for  any  serious 
act  of  insubordination,  attempt  to  escape,  or  escape,  the  Board 
may  by  special  order  take  away  any  portion  or  the  whole  of 
the  good  time  made  by  any  convict  up  to  the  date  of  such  offlence." 

I  assume  that  the  Board  of  Control  of  the  Michigan  Refonnatorj-  has 
adopted  the  rules  contemplated  by  this  section,  and  that  these  rules  are 
brpad  enough  to  warrant  the  taking  from  Van  Auken  all  bis  good 
time  previously  earned.  I  am  of  the  opinion  that  it  n"onld  be  entirely 
competent  for  the  Board  to  adopt  a  rule  of  this  nature. 

In  Re  Mann.  IK  Mich.  402. 

Our  prcwnt  law  authorizing  the  granting  of  jwiroles  is  Act  Xo.  184 
of  the  l*ublic,Acts  of  1905  as  amended  by  Act  No.  134  of  the  Tublic 
Acts  of  1009.  Section  G  of  this  act  provides  that,  "The  convict  so 
paroled  while  at  large  by  virtue  of  such  parole  shall  be  deemed  to  be  • 
still  sening  the  sentence  imposed  upon  him  and  shall  be  entitled  to 
good  time  the  same  as  if  confined  in  prison."  It  occurs  to  me  that 
the  words  "the  same  as  if  confined  in  prison"  contemplates  a  forfeiture 
of  such  good  time  for  a  violation  of  the  rules  of  the  Board  duly 
published  and  known  to  the  convict.  Section  8  of  the  act  provides 
that  the  paroled  convict  shall  remain  "in  the  legal  custody  and  under 
the  control  of  the  warden  or  superintendent"  of  the  institution  from 
which  he  may  be  paroled,  and  power  is  given  to  such  warden  or 
superintendent  to  cause  bis  return  for  a  violation  of  any  of  the  terms 
of  his  parole.  Section  0  places  one  who  has  violated  his  parole  in  the 
same  position  an  is  an  escaped  prisoner;  in  other  words,  a  violation  of 
the  terms  of  the  parole  is  made  equivalent  to  an  escape.  From  the 
language  quoted  and  from  the  holding  of  the  Supreme  Court  in  the 
case  of  In  Re  Mann,  cited  above,  I  am  clearly  of  the  opinion  that  it 
would  be  competent  for  the  Board  of  Control  of  your  institution  to 
make  and  declare  a  rule  that  a  convict  on  parole,  who  violates  the 
conditions  thereof,  may  be  foreed  to  lose  his  good  time  in  consequence. 
Verv  respectfullv,  i 

GRANT  FELT/)W8.    OO^IC 

Oa-jf-o.  .Attorney  General. 


ATTOBNEIT   GENERAL. 


VILLAGE  ORIUNANCE.     Muat  indicate  the  time  at  w4iich  it  is  to 
become  operative. 

Marcli  28,  1913. 

Mr.  CarloB  A.  Reading,  Attorney  at  Law,  Clare,  Micliigan : 

Dear  Sir — Your  conunimication  of  tlie  26th  inst.  addreseed  to  tliis 
department  lias  tteen  received.  You  state  that  the  village  of  Farwell 
in  your  count.y  recently  passed  an  ordinance  relative  to  the  suppression 
of  billiard  and  |h>oI  rooms,  but  failed  to  state  therein  the  time  when 
such  ordinance  shall  go  into  effect.  You  wish  to  know  if  the  enactment 
is   invalid   because  of  such  failure. 

I  find  that  the  village  of  Farwell  is  incorporated,  or  rather  re- 
incorporated under  the  provisions  of  Act  No.  348  of  the  liocal  Ads  of 
18!)1,  and  that  it  is  expressly  made  subject  to  the  provisions  of  the 
general  law  of  1875  relative  to  the  powers  and  duties  of  incorporated 
villages.     The  first  section  of  tlie  latter  act  reads  as  follows: 

"The  style  of  all  ordinances  shall  be  'The  Village  of 

ordains.'  All  ordinances  except  as  herein  otherwise  provided 
shall  require  for  their  passage  the  concurrence  of  the  majority 
of  the  council.  Any  ordinance  imposing  a  penalty  shall  take 
effect  not  less  than  twenty  days  after  its  passage." 

It  is  interesting  to  note  in  passing  that  the  corresponding  section 
of  the  general  law  gmeming  city  ordinances  specifically  requires  that 
the  time  at  which  the  ordinance  shall  take  eSect  must  be  prescribed 
therein.  I  am  impressed  that,  evai  though  such  specific  requirement 
is  not  included  in  the  section  quoted  above,  yet  it  is  strongly  implied. 
The  fact  that  no  definite  time  is  stated  at  which  a  village  ordinance 
shall  go  into  operation  after  its  enactment  would  in  itself  indicate  an 
intention  that  the  common  council  should  exercise  their  discretion 
upon  that  jioint,  subject  only  to  the  limitation  suQjested  in  the  last 
sentence  of  the  section  quoted  above.  In  other  words,  there  must  be 
something  in  the  ordinance  itself  to  indicate  the  time  at  which  it  is 
to  go  into  effect.  It  does  not  occur  to  me  that  thei-e  can  be  any  con- 
trolling presumption  upon  that  proposition. 

As  liearing  directly  upon  the  matter  involved,  I  would  refer  you  to 
the  case  of  Van  Alstine  v.  People,  37  Mich.  524. 

Verv   respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  AttoiTiey  General. 


LIQUOR  LAW.  RESIDENCE  DISTRICT,  ftae  'ftlio  was  operating 
a  saloon  in  a  residence  district  at  the  time  the  Wamer-Orampton  law 
went  into  effect  and  subsequently  abandons  the  location  for  a  year 
may  not  be  granted  a  license  to  conduct  the  business  at  the  former 
location. 

Mairh  28,   1913. 

Mr.  George  Martin,  Township  Clerk,  Cahimet,  Michigan: 

Dear  Sir — Your  letter  of  the  24th  inst.  requesting  an  opinion   from 
this  department  as  to  the  proper  construction  to  be  placed  upon  section 
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37  of  the  Wamer-Crampton  Law,  is  at  hand.  You  state  that  in  your 
township  a  certain  bar  or  saloon  was  established  and  in  exiBtence  at 
the  time  the  law  went  into  effect  and  continued  so  to  exist  until 
May  1,  1912,  when  it  was  discon-tiuued  atid  that  the  proprietor  wishes  to 
re-enter  the  businesfi  at  his  former  stand  on  the  let  of  May,  1913.  It 
appears  that  the  bar  was  located  within  the  residence  district,  and 
the  question  is  now  presented  as  to  whether  or  not  it  is  to  be  considered 
a  new  bar  if  re-opeued,  or  as  one  in  existence  at  the  time  the  Wamer- 
Crampton  Law  went  into  effect,  nnd  having  maintained  that  existence, 
so  that  it  is  now  exempt  from  the  inhibition  indicated  in  section  37 
of  the  act  in  question. 

Inasmuch  as  the  bolder  of  the  license  did  not  apply  for  its  renewal 
for  the  year  beginning  May  1,  1912,  he  must  be  deemed  to  have  volun- 
tarily surrendered  the  same  within  the  meaning  of  section  39  of  the  law. 
Ab  bearing  upon  this  proposition  I  would  refer  you  to  the  case  of 
Ploof  V.  Bangor  Township  Board,  168  Mich.  697.  I  do  not  think  that 
it  is  within  the  contemplation  of  the  law  to  permit  the  holder  of  a 
license  at  the  time  the  act  went  into  effect  and  who  was  in  conse- 
quence exempt  from  certain  of  its  provisions,  to  relinquish  his  license 
for  a  period  of  time  and  then  claim  the  right  to  take  out  a  new  license 
under  the  same  conditions  and  with  tlie  same  privileges  that  he  might 
have  exercised  had  he  continued  constantly  in  the  business  at  his 
established  place.  It  follo^-s  in  consequence  that  a  bar  located  in 
a  residence  district  within  the  meaning  of  section  37  above  referred 
to  may  not  he  abandoned  for  a  definite  period  of  time  and  then  re- 
opened at  a  subsequent  time.  In  other  words,  if  such  a  bar  is  once 
abandoned  the  keeper  of  that  bar  loses  the  privilege  allowed  by  the 
law  of  continnio^  in  business  under  the  same  conditions  and  in  the 
same  locality  in  which  he  was  operating  nt  the  time  of  the  taking 
effect  of  the  Wamer-Crampton  Act. 

Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o,  Attorney  General. 


QUALIFICATION  OF  VOTERS.     RESinENCE.     General  considera- 
tions applied  to  a  particular  case. 

March  28,  1913. 

Mr.  R.  A.  Bell,  Attorney  at  Law,  560  Equity  BIdg.,  Detroit,  Michigan: 

Dear  Sir — I-  am  in  receipt  of  your  letter  of  the  25th  inst.  relative  to 
the  right  to  vote  in  a  particular  township,  of  certain  electors.  You 
state  that  certain  young  men  are  employed  in  another  county,  returning 
home  to  the  township  in  question  where  their  parents  reside  occasionally, 
and  that  they  claim  the  riglit  to  vote  there  on  the  theory  that  they  have 
never  relinquished  their  i-esidenoe.  You  wish  to  know  if  these  electors 
are  entitled  to  the  right  claimed. 

The  question  of  residence  is  determined  to  a  considerable  extent  by 
the  intention  of  the  voter  himself.  As  a  general  proposition,  a  residence 
once  gained  is  presumed  to  continue  until  changed.  The  general  rule 
upon  this  proposition  is  indicated  in  15  Cyc  291  as  follow%^ii.|,r,3^.^V_,QQQ|t; 
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"In  order  to  work  a  change  of  reeideuce  there  must  be  both  in 
fact  an  intention  and  abandonment  of  the  former  residence  and 
a  new  domocile  acquired  bj  actual  reeidence  coupled  wfith  an 
intention  to  make  it  a  permanent  home." 

Consequently,  unle«s  the  electora  in  question  have  gone  into  anotber 
county  with  the  iutention  of  remaining  there  permanently,  that  is  of 
adopting  it  as  their  (iomocile,  the  residence  for  voting  purposes  would 
Btill  coutiune  to  be  in  the  township  in  which  their  paivnts  reside,  said 
electors  having  acquired  a  residence  in  that  township.  Actual  presence 
in  the  voting  precinct  in  which  the  elector  offers  to  vote  for  the  twenty 
days  preceding  the  election  is  not  in  my  opinion  contemplated  by  the 
constitutional  provisions  relative  to  the  qualifications  of  electors.  In 
other  words,  an  elector  may  have  his  resldwice  in  a  particular  voting 
precSnct  without  being  constantly  presait  in  such  precinct.  Upon 
this  pi-opoeition  I  would  respectfully  i-efer  you  to  the  cases  of  Warren 
v.  Board  of  Registration  72  Michigan  '^i)S,  and  Beecher  v.  Common 
Council,  114  Mich.  228. 

Under  the  statement  of  facts  that  you  have  pi-esented,  I  am  inclined 
to  the  opinion  that  these  young  men  are  entitled  to  be  considered  resi- 
dents of  tiie  township  in  which  their  parents  reside,  that  there  is 
nothing  presented  that  would  iudicate  an  intention  on  their  part  to 
abandon  that  i-esidence,  and  that  in  conseqneuce,  tliey  are  entitled  to  vote 
therein. 

Verv  pespectfullv. 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 

LIQUOR  LAW.  In  a  county  tliat  n-turns  to  the  license  system  after 
having  adopted  local  option,  the  ralit)  of  one  saloon  to  five  hundred 
inhabitants  applies. 

March  28,   1913. 

Mr.  George  K.  Meredith.  Minden  City,  Michigan: 

Dear  Sir — Your  communication  of  the  24th  inst.  requesting  an  opinion 
from  this  depai-tment  upon  the  mnt-ter  therein  submitted  has  been  re- 
ceived.    Your  statement  and  inquiry-  are  as  follows: 

"Is  there  any  supreme  court  decision  or  opinion  from  your  office  which 
changes  or  extends  the  meaning  of  the  local  option  law,  permitting 
more  than  one  license  to  each  500  inhabitants  in  a  county  that  goes 
wet  after  being  dry  for  two  or  luoi-e  years?  There  is  a  conflict  of 
opinion  here  over  an  account  of  the  law  as  published  by  me.  I  said 
that  Slinden  could  have  but  one  license.  IVhen  this  county  went  dri' 
four  years  ago,  three  bars  were  doing  business  and  they  are  still  in 
existence  waiting  to  get  licensee  should  the  county  go  wet  again,  and 
claiming  that  they  all  can  get  the  license  for  they  are  still  in  business. 
Please  favor  me  with  your  opinion." 

In  reply  to  this  inquiry-  I  would  call  your  attention  to  the  following 
provision  found  in  section  3fl  of  Act  No.  291  of  the  Public  Acts  of 
1009: 

"It  is  understood  that  in  counties  that  have  adopted  local  option 
or  may  hereafter  adopt  the  same  and  af[t^p;»-apd^y^piit<^(retum 
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to  the  license  system  there  mar  be  established  saloons  not  to 
exceed  one  to  every  five  hundred  inhabitants  of  any  township, 
village  or  city  in  said  counties,'" 

It  would  seeui  that  this  provision  of  the  statute  is  controlling  in  the 
case  that  you  have  stated.  I  do  not  think  that  the  bars  in  existence  and 
doing  business  previous  to  the  time  that  your  county  adopted  local 
option  can  be  said  to  have  maintained  an  existence  as  such  while  the 
county  was  under  the  provision  of  the  local  option  law.  As  bearing 
upon  this  proposition,  I  would  respectfully  refer  you  to  the  case  of 
Fry  V.  Common  Council  of  the  City  of  Jackson,  ItiT  Mich.  238.  The 
geueraJ  purpose  and  intent  of  the  Warner- Oram pton  Law  is  fully 
discussed  in  the  cases  of  Rhode  v.  Wayne  Circuit  Judge,  168  Mich.  683, 
and  in  Ploof  v.  Bangor  Township  Board  168  Mich.  697, 

Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


OKMETBRIES.    BOARD  OF  TRUSTEES.    The  Board  may  take  prop- 
erty in  trust  providing  the  rule  against  perpetuitj'  is  not  violated. 

March  28,  1913. 
Mr.  C,  W.  GiddingB,  Attorney  at  Law,  St,  I^uis,  Michigan; 

T>ear  Sir — Your  letter  of  the  24th  inst.  has  been  received.  You  state 
that  ynur  city  owns  its  cemetery  and  is  caring  for  the  same  in  ac- 
cordance with  the  provisions  of  sections  3132  to  3140  of  the  Compiled 
Laws  of  1897.  You  wish  to  know  whether  or  not  the  Board  of  Ceme- 
tery Trustees  may,  by  will  or  otherwise,  receive  and  hold  property 
in  trust  as  indicated  by  section  3136,  in  view  of  the  recent  decision  of 
the  Supreme  Court  in  the  case  of  Ixmsberrv  v.  Burial  Association  170 
Mich.   645. 

T'nder  the  provisions  of  the  statutes  i-eferred  to  above,  it  is  my 
opinion  that  your  Board  of  Cemetery-  Trustees  may  take  property, 
by  gift  or  bequest  in  trust,  for  the  purpose  of  raring  for  and  main- 
taining in  good  order  any  siwcifled  lot  or  lots.  As  I  interpret  the 
holding  in  the  I^nsburry  case,  it  simply  goes  to  the  extent  of  declaring 
that  any  trust  so  created  must  not  violate  the  rule  against  perpetuities. 
The  court  thei-e  found  that  one  bequest  did  violate  such  rule  and 
consequently  was  void,  while  the  second  bequest  was  sustained,  it  being 
of  such  a  natin-e  as  not  to  create  a  perpetual  tnist.  In  otlier  words, 
this  decision  recognizes  the  rigiit  of  the  Board  of  Trustees  to  receive 
property  in  trust,  but  places  thei-eon  the  limitation  suggested  by  the 
rule  against  i»erpeinities. 

Yerv  respectfullv, 

GRANT  FELIX>Wfi. 

Oa-g-o.  Attorney  General. 


.yGoogle 
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HOME    FOR    FEEKLE-MINPED.      Method    of    obtaining    relesBe   of 
inmatee. 

March  28,   1913. 

Hon.    Woodbridge   N.   Perris,   Governor,   Capitol,   Lansing,    Mich.: 

Hear  Sir — 1  have  yotir  communication  of  recent  date  transmitting 
a  letter  from  Mre.  Beeeie  Loclte  with  refereuce  to  obtaining  a  release 
of  her  eon,  Walter  Locke,  from  the  Home  for  the  Peeble-Minded  and 
Epileptic  at  Lapeer. 

She  has  evidently  requested  the  Superintend«it  of  the  Home  to 
release  her  son  for  the  purpose  of  submitting  him  to  j)rivate  treatment, 
and  has  been  refused.  She  states  that  she  has  been  told  to  appeal  to 
the  (Jovemor  as  he  is  the  only  one  who  can  obtain  the  release. 

Admission  to  the  Home  for  the  Feeble-Minded  is  provided  for  in 
Sections  12  to  15  of  Act  No.  101  of  the  Public  Acts  of  1909.  All 
patients  are  now  admitted  solely  upon  the  order  of  the  Probate  Courts. 
The  discharge  of  a  patient  is  provided  for  in  Section  24  of  this  act, 
the  first  part  of  which  reads  as  foUo>we: 

"The  Medical  Superintendent  may,  by  consent,  of  the  Board 
of  Control  discharge  any  patient  in  the  following  cases:  Ist.  A 
patient  who.  in  bis  judgment,  has  recovered;  2nd.  Any  patient 
who  has  not  recovered  bnt  whose  discbarge,  in  the  judgm«it  of 
the  Superintendent,  will  not  be  detrimental  to  the  public  wel- 
fare nor  injurious  to  the  patient  •  •  •  •  When  the  Superintaid- 
ent  in  unwilling  to  discharge  an  unrecovered  patient  upon  request, 
and  so  certifies  in  writing,  giving  his  reasons  therefor,  the  Pro- 
bate Court  of  the  County  from  which  the  patient  was  admitted 
into  the  Home  may,  upon  such  certificate,  and  an  opportunity 
for  bearing  thereon  being  granted  the  Superintendent,  and  upon 
such  proofs  as  may  be  produced,  direct  by  order  the  discharge  of 
such  patient,  upon  such  security  to  the  People  of  the  State  as 
the  Court  may  require  for  the  good  behavior  and  maintenance  of 
the  patient  •••••" 

Act  No.  101  of  the  Public  Acts  of  1909  is  entitled  "Au  Act  to  revise 
the  law  relative  to  the  cnre  of  the  feeble-minded  and  epileptic"  and  was 
designed  in  my  opinion  to  su]>eraede  all  other  acts  inconsistent  with 
its  provisions  and  to  consolidate  in  one  act  provisions  for  the  care  of 
feeble-minded  and  epileptic  patients  at  the  Laj)eer  home. 

Section  43,  provides  "All  acts  or  parts  of  acts  in  any  way  contravening 
the  provisions  of  this  act  are  hereby  repealed." 

In  1905,  on  amendment  to  the  then  existing  law  applicable  to  the 
then  so-called  Home  for  the  Feeble-Minded  gave  to  the  Governor  the 
power  to  discharge  an  inmate  (See  Act  221  P.  A.  1905).  The  Act  last 
referred  to,  however,  was  an  amendatory  act  and  l)ecame  a  part  of 
the  act  governing  the  home  at  Lapeer. 

In  my  judgment.  Act  101  P.  A.  of  1909  supei-seded  and  repealed 
Act  121  of  the  P.  A.  of  1905,  and  places  the  power  of  discharge  in 
the  medical  superintendent,  subject  to  i-e^iew  In  the  Probate  Court, 
as  provided  by  Section  24,  to  which  your  attention  has  been  challenged. 

I  am  therefore  of  the  o])jnion,  and  l)eg  to  advise  you.  that  if  Mrs. 
liocke  desires  that  her  son  be  dischargetl  from  the  Michigan  home  for 
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the  feeble-minded  and  epileptic  that  it  will  be  necessary  for  her  to 
follow  the  course  outlined  in  (Section  24  of  Act  101  of  the  Public  Acts 
of  1909,  and  that  the  power  given  you  under  Act  121  of  the  Public 
A^ts  of  1905,  has  been  withdrawn  by  the  Legislature  and  ao  longer 
exiBts  in  the  Execativa 

Verv  respectfully  yours, 

geant'fellows, 

P-pi-o.  Attorney  General. 

PRIMARY   LAW.     ENROLLMEXT.     An  elector  may  change  his  en- 
rollment onlv  oa  a  regular  enrollment  day. 

March  29,  1913. 
Mr.  Samuel  W.  Girous,  Cross  Village,  Micliigaa: 

Dear  Sir — Your  letter  of  the  24th  inst.  addressed  to  this  department 
has  been  received.  You  wish  to  know  if  an  elector  who  is  enrolled  as 
a  member  of  one  political  party  may  change  his  enrollment  at  the  time 
of  the  spring  election  on  April  7tli. 

In  reply  to  your  inquiry  I  would  call  your  attention  to  section  11 
of  the  primary  act,  which  reads  ns  follows: 

"Whenever  an  eni-olled  voter  has  changed  his  party  affiliation 
and  desires  to  be  enrolled  as  a  member  of  another  political  party, 
he  may  personally  make  application  only  on  enndlment  day  for 
re-enrollment  to  the  enrollment  board,  and  said  board  sLall  there- 
upon re-enroll  the  name  of  said  enrolled  voter,  and  at  the  same 
time  draw'  a  pen  mark  through  the  name  of  said  enrolled  voter 
as  previously  enrolled,  and  opposite  such  name  as  previously  en- 
rolled shall  write  the  word  're-enrolled'  and  the  date  of  said 
enrollment,"' 

In  accordance  with  the  section  quoted,  it  follows  that  an  elector 
enrolled  as  a  member  of  one  political  party  may  change  his  enrollment 
only  on  a  regular  enrollment  day.  and  in  accordance  with  the  pro- 
visions of  section  11. 

Verv  respectfully. 

GR.\NT  FELLOWS. 
rag-o.  Attorney  General. 


r.EGIKL.VTURE.     APPORTIOXMEXT.     COXSTITUTIONAL  LAW. 

1.  Bill  pending,  to  alter  If^isJativc  ap|)ortionment  examined. 

2,  Unlcs  to  \te  followed  in  making  proper  apportionment. 

March  31,  1913. 
lion.  l>ennis  E.  Alward,  SccrelaiT  of  Senate.  Capitol,  Lansing: 

Dear  Sir — I  have  your  communication  of  the  31st  inst.  as  follows: 
'"By  direction  of  the  Senate.  I  hand  you  herewith  copy  of  House  Bill 
No.  86  (file  Xo,  57).  and  request  that  you  give  your  opinion  as  to  the 
constitutionality  of  this  measure. 

The  Senate  is  desirous  of  having  your  opinion  in  order  that  they  may 
give   same   considei-ation    at   todav"s   session    which    convenes  (gj(fti$|c 
D.  m."  '  e' 
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In  reply  thereto  I  have  the  honor  to  advise  you  as  follows :  The 
title  of  this  Bill  is  "A  Bill  to  apportion  anew  the  representatives  in 
the  Btate  legislature  among  the  several  countiee  and  dietricta  of  this 
State."    Section  1  contains  the  following  general  provision : 

"Sbction  1.  The  House  of  Representatives  shall  hereafter  be 
composed  of  one  hundred  members,  elected  agreeable  to  a  ratio 
of  one  representative  to  every  twMity-eight  thousand  one  hundred 
and  two  persons,  in  each  oi^nized  county,  and  one  representative 
of  each  county  having  a  fraction  more  than  a  moiety  of  said 
ratio,  and  not  includt^  therein,  until  the  one  hundred  represen- 
tatives are  assigned;" 

The  Bill  then  goes  on  to  provide  the  following  number  of  represen- 
tatives by  Counties.  Wayne  17,  Kent  5.  Houghton  3,  Saginaw  3.  Bay 
2,  Berrien  2,  Calhoun  2,  Genesee  2,  Ingham  2,  Jackson  2,  Kalamazoo 
2,  Lenawee  2,  Marquette  2,  Oakland  2,  Ottawa  2,  St.  Clair  2,  Wash- 
tenaw 2;  and  the  following  counties  one  a  piece,  namely:  Allegan, 
Barry,  Branch,  Cass,  Charlevoix,  Cheboygan,  Chippewa,  Clinton,  Delta, 
Dickinson,  Eaton,  Emmet.  Gogebic,  Grand  Traverse,  Gratiot,  Hillsdale. 
Huron,  Ionia,  Isabella.  I-apeer,  Livingston,  Macomb,  Manistee,  Mecosta, 
Menominee,  Slonroe,  Moiitcjilm,  Muskegon,  Newaygo,  Oceana,  St.  Joseph. 
Sanilac,  Shiawassee,  Tuscola.  Van  Buren. 

Alpena  and  Presque  Isle  form  one  district;  Antrim  and  Kalkaska 
one  district;  Crawford,  Alcona,  Montmorency,  Oscoda  and  Otsego  one 
district;  Wexford  and  Missaukee  one  district;  Osceola  and  Clair  one 
district;  Mason  and  I^ake  one  district;  Gladwin.  Roscommon  and  Mid- 
land one  district;  Benzie  and  Leelanau  one  district:  Arenac,  Iosco  and 
Ogemaw  one  district;  Alger,  Luce.  Mackinac  and  Schoolcraft  one  dis- 
trict; Barngn.  Iron.  Keweenaw  and  Ontonagon  one  district. 

Section  3  of  Article  V  of  the  Constitution  provides  as  follows: 

"The  House  of  Representatives  shall  consist  of  not  lees  than 
sixty-four  nor  more  than  one  hundred  members.  Representatives 
shall  be  chos«i  for  two  years  and  by  single  districts,  which  shall 
contain  as  nearly  as  may  be  an  equni  number  of  inhabitants 
and  shall  consist  of  convenient  and  contiguous  territory;  but 
no  township  or  city  shall  be  divided  in  the  formation  of  a  rep- 
resentative district.  When  any  to^iiship  or  city  shall  contain 
a  population  which  entitled  it  to  more  than  one  representative, 
then  such  township  or  city  shall  elect  by  general  ticket  the  num- 
ber of  representatives  to  which  it  is  entitled.  Each  county,  with 
such  territory'  as  may  be  attached  thereto,  ^all  be  entitled  to  ■ 
a  separate  representative  when  it  has  attained  a  population 
equal  to  a  moiety  of  the  ratio  of  representation.  In  every  county 
entitled  to  more  than  one  representative,  the  board  of  supervisors 
shall  assemble  at  such  time  and  place  as  shall  be  prescribed  by 
law,  divide  the  same  into  representative  districts  equal  to  the 
number  of  representatives  to  which  such  county  is  entitled  by 
law,  and  shall  cause  to  be  filed  in  the  oflBce  of  the  Secretary  of 
State  and  clerk  of  such  county  a  description  of  such  represen- 
tative districts,  specifying  the  number  of  each  district  and  popu- 
lation thereof  according  to  the  last  preceding  enumeration.". 

61  ^ 
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This  provisioQ  is  similar  to,  but  not  identical  with  Bettion  3  ot 
Article  IV  of  the  Constitution  of  1850.  This  provision  requires  the 
Legislature  to  provide  for  the  following  in  any  new  apportioDm€nt : 

(lat)  To  fli  the  number  of  repreeentativee,  namely:  not  less  than 
sixty-four  nor  more  than  one  hundred; 

(2nd)     To  fix  the  ratio  of  representation; 

(3rd)     To  prefer  the  County  as  a  representative  unit; 

(4th)     To  equalize  the  representation  as  nearly  as  may  be; 

(5th)  To  give  separate  represeutation  to  each  County  that  has  at- 
tained a  population  equal  to  a  moiety  of  the  ratio  fixed. 

The  L^slature  is  prohibited  from  (1st)  dividing  a  towurfiip  or  City 
in  forming  a  district;   (2nd)   dividing  a  Countv  into  districts. 

The  Bill  submitted  fixes  the  ratio  at  28.102  persons,  or  1/100  part 
of  the  total  population  of  the  state  according  to  the  Federal  Census 
of  1910.  The  moiety  of  representation  nynUd,  therefore,  be  14,051 
persons. 

The  Constitution  does  not  provide  or  i"equire  that  where  a  County 
contains  a  number  equal  to  a  I'atio  and  a  fraction  more  thau  a  moiety 
that  it  shall  be  entitled  to  an  additional  member.  However,  it  is 
mandator;-  that  any  County  which  has  a  population  equal  to  a  moiety 
of  the  ratio  is  entitled  to  at  leiist  one  i-epreseutative. 

Board  of  Supenisors  vs.  Blacker,  112  Mich,  638; 

It.  is  evident  that  some  Counties  in  the  State  will  have  a  greatw 
fraction  over  a  ratio  or  a  multiple  of  the  ratio  than  will  others,  so 
that  in  assigning  the  number  of  representatives  to  some  Counties,  it 
would  be  within  the  power  of  the  I>egialature  to  prefer  the  Counties 
having  the  largest  fraction  more  than  a -moiety  over  those  wboee 
fractional  ratio  is  lei<s. 

In  determining  the  number  of  representatives  to  which  the  several 
districts  are  entitled, — 

1st.  I  am  of  the  opinion  that  the  Bill  would  be  unconstitutional 
under  the  case  above  cited  if  it  fails  to  as-sign  a  Representative  to 
any  County  whose  population  is  equal  to  a  moiety  of  the  ratio.  I 
have  not  examined  the  Census  figures  in  connection  with  this  question 
rfnd  therefore  do  not  undertake  to  point  out  any  spei-iflc  instance 
where  this  rule  may  have  been  violated  in  the   Bill  submitted; 

2nd.  I  am  also  of  the  opinion  that  under  the  rule  in  the  above  cited 
case,  it  would  be  unconstitutional  to  attadi  a  County  which  is  not 
entitled  to  separate  representation  to  another  County  wdich  is  entitled 
to  separate  representation,  subject,  however,  to: 

3rd.  I  am  also  of  the  opinion  that  where  any  County  which  is  not 
entitled  under  the  ratio  to  a  separate  representative,  and  is  surrounded 
entirely  by  counties  each'  of  which  is  entitled  to  separate  representa- 
tion, such  Coimtj'  must  by  rule  of  necessity  be  disponed  of  by  comply- 
ing with  the  provisions  of  the  Constitution  as  nearly  as  the  same  caa 
possibly  be  done.  This  results  from  the  rule  that  districts  must  be 
composed  of  convenient  and  contiguous  territory,  and  from  the  rules 
above  cited. 

Unoi^anized  territory,  of  course,  may  be  attached  to  a  County,  and 
in  fact  must  be  attached  to  some  Coun^. 

I  have  indicated  in  this  opinion  the  Constitutional  requirements.  The 
effect  of  failure  to   comply  with  these  requirements  would  l>e  to  en- 
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danger  the  validity  of  the  entire  act,  ae  occuri-ed  in  the  apportionment 
of  1891  and  1885. 

Board  of  Supervisors  vs.  Blacker,  Supra. 

Respectfnlly  yonrs, 

GRANT  PPLLOWS, 
P-pi-o.  Attorney  Geoeral. 


ELECTION  LAW.     VILLAGES.     The  provisions  of  the  general  elec- 
tion law  relative  to  the  marking  of  ballots  apply  to  village  elections. 

March  31,  1913. 
Dr.  J.  C.  Fleming,  Pewnmo,  Michigan: 

I>ear  Sir— Ywur  letter  of  the  27th  inst.  bas  been  received.  Yoa  state 
therein  that  at  your  recent  village  election  many  voters  pasted  the 
names  of  their  candidates  upon  the  official  ballot  and  that  such  can- 
didates were  elected.  You  wish  to  know  if  the  use  of  pasters  in  the 
manner  indicated  is  legal. 

In  reply,  I  would  call  your  attention  to  the  provisions  of  section 
3636  of  the  Compiled  Laws  of  1897  as  ajuended  by  Act  Ko.  2U  of  the 
Public  Acts  of  1901,  by  which  the  manner  of  voting  is  preecribed.  You 
will  note  from  the  language  of  the  statute  that  the  pasting  of  the  name 
of  a  candidate  on  the  official  ballot  is  i-ecognized  by  the  genei-al  elec- 
tion law  of  the  state.  The  various  provisions  of  the  statutes  relative 
to  the  conducting  of  elections  in  villages  8i)eciflcally  refer  to  this  gen- 
eral election  law  and  make  its  provisions  applicable  to  village  elec- 
tions. Prom  the  statement  that  you  have  presented.  I  see  no  reason 
why  the  candidates  to  whom  you  refer  should  not  be  deemed  duly 
elected  to  the  various  offices  for  whicli  each  received  a  majority  of 
the  votes  cast. 

Very  respectfully, 

GRANT  FELI.OWS, 

Ca-g-o.  Attorney  General. 


ELECTION  LAW.     MARKING  OF  BALLOTS.     The  voter  need   not   . 
place  a  cross  in  the  circle  at  the  head  of  his  party  .ticket  but  may 
vote  for  hia  candidates  by  placing  a  cross  in  the  square  before 
the  name  of  each. 

March  31,  1913. 

S.  B.  Edgar,  Lakevlew,  Mich.: 

Dear  Sir — Your  inquiry  of  the  26th  inst.  relative  to  the  marking 
of  ballots  at  your  coming  township  election  has  been  received.  Yoa 
wish  to  know  if  each  voter  is  required  to  place  a  cross  in  the  circle 
at  the  head  of  his  ticket  in  all  cases,  or  if  he  may  vote  for  his  candi- 
dates by  placing  a  cross  in  the  square  before  the  name  of  each. 

In  reply  thereto  I  would  call  your  attention  to  section  3636  of  the 
Compiled  Laws  of  1897  as  amended  by  Act  No.  214  of  the  Public  Acts 
of  1901.    The  section  referred  to  contains  this  provision : 

"If  no  cross  is  placed  in  the  circle  nnder  the  party  name,  a 
cross  in  the  square  before  the  name  of  any  candidate  sliall  he 
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denned  a  vote  for  such  candidate  except  in  cases  where  the 
elector  votes  for  niore  candidates  for  the  same  office  than  are 
To  be  ejected." 

It  follows  from  the  language  quoted  that  the  voto*  may  aelect  his 
candidates  and  vote  for  them  b;  placing  a  cross  in  the  square  before 
the  name  of  each,  and  without  putting  a  cross  in  the  circle  at  the  head 
of  his  party  ticket, 

Ke^wctfally  jours. 

GRANT  FELLOWS, 
Ca-la-o.  Attorney  General. 

LIQUOR  L.\^^•.    VOLUNTARY  SURRENDER.    The  death  of  a  bolder 
of  a  license  works  a  vo!nntar>-  surrender  thereof. 

March  31.  1913. 

O.    Palmer.    IVosecuting   Attorney,    Grayling,    Mich. : 

Dear  Sir— Tour  letter  of  the  25th  inst,  requesting  an  opinion  from 
this  department  upon  certain  matters  therein  submitted  has  been  re- 
ceived. You  slate  that  a  certain  party  engaged  in  the  retail  liquor 
business  in  your  city  died  during;  the  past  year  and  that  his  business 
has  l)een  continued  bv  the  administrator  of  his  estate  in  accordance 
with  section  40  of  Act  No.  170  of  the  Public  Acts  of  1911.  You  wish 
to  know"  if  one  who  buys  the  property  of  the  decedent  may  be  granted 
a  license  in  view  of  the  fact  that  the  numl)er  of  saloon-s  in  the  township 
exceeds  the  ratio  of  one  to  CT'er>-  five  hundred  inhabitant!!,  as  pre- 
scribed by  the  ^'amer-Crampton  law. 

In  reply  to  your  inquiry  I  would  say  I  am  of  the  opinion  that  such 
party  is  not  entitled  to  have  a  license  issued  to  him  by  the  Township 
Board.  See.  40  of  the  act  as  amended  apparently  contemplates  the 
continuance  of  the  business  only  for  the  balance  of  the  year  for  which 
the  license  was  issued  to  the  decedent.  It  would  be  violative  of  the 
spirit  of  the  law  in  question  to  permit  any  person,  by  purchasing  the 
property  iu  which  such  business  has  been  rarriwl  on.  to  claim  the  same 
rights  and  privileges  that  the  det^edcnt  might  have  claimed  had  he 
lived.  As  decisive  of  this  proposition  I  would  refer  you  to  the  holding 
of  the  Supreme  Court  in  the  case  of  Ploof  vs.  Bangor  Township,  168 
Mich.  697. 

Respectfully. 

GRANT  FELTX>WS, 

Ca-la-o.  Attorney  General. 


POLICE   POWER.     PRIAATE   CONTRACT.     Certain   bills  examined 
and  held  repugnant  to  the  Constitution. 

March  31.  1913. 

Mr.  Dennis-E.  Alwnrd.  Secretjiry  of  the  Senate.  Lansing.  Michigan: 

Dear  Sir^I  am  returning  herewith  House  Bill  No,  lfi2,  file  No. 
80.  together  with  (he  proposed  substitute  therefor,  which  the  >5enafe  has 
referred  to  this  office  for  an  opinion  as  to  the  constitutionality  thereof, 
if  enacted. 
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The  purpose  of  the  bill  is  expressed  to  be  to  prevent  the  extension  of 
credit  by  any  retail  liguor  dealer  to  the  purchaser  of  one  quart  ov  loss 
of  any  intoxicating  malt,  spirituous  or  vinous  liquor  under  i)enjilt,v  of 
forfeiting  the  debt  so  incurred.  It  ie  further  provided  in  section  2  of 
the  bill  that  if  any  suit  be  brought  to  recover  for  the  sale  of  such  liquor, 
proof  that  it  was  purchased  upon  credit  shall  be  a  sufficient  defense 
thereto.  The  proposed  substitute  excejrts  from  the  operation  of  the 
act  such  liquors  as  may  be  sold  and  delivered  at  the  residence  or  the 
home  of  the  purchaser  in  the  original  bottle  or  package  and  also  beer 
bottled  ami  sold  by  the  retailer. 

The  proponed  measure,  if  it  is  to  l)e  upheld,  must  be  deemed  to  be 
a  valid  exercise  of  the  general  police  power  of  the  rttate.  In  order 
to  be  so  considered,  it  must  be  of  such  a  nature  as  to  be  conducive  to 
the  public  health,  safely  or  general  welfare.  The  various  measures  r^- 
nlating  the  liquor  traffic  already  on  our  statule  books  have  been  enacted 
in  pursuance  of  this  authority  of  the  state.  The  genei-al  rule  with 
reference  to  the  power  of  the  l^islature  to  pass  regulations  for  the 
sale  of  intoxicating  liquors  is  laid  down  in  23  Cyc  83  as  follows: 

"If  the  state  allows  the  sale  of  intoxicating  liquors  tbe  l^s- 
lature  has  power  to  regulate  the  business  by  such  reasonable  and 
proper  restrictions  and  requir^nents  as  are  necessary  to  protect 
the  public  safety,  health  and  morals  against  the  evils  likely  to 
result  from  the  traffic,  provided,  of  course,  that  such  regulations 
do  not  contravene  any  provision  of  the  constitution  of  the  state, 
or  conflict  with  the  constitution  of  the  United  States." 

Under  this  rule  as  quoted  above,  the  main  question  presented  is  as 
to  whether  or  not  such  an  exercise  of  the  police  ponner  as  is  contemplated 
by  the  measure  under  consideration  will  constitute  an  unwarranted  in- 
terference with  any  right  or  privilege  secured  to  the  individual  by  state 
or  federal  constitution.  It  will  be  noted  in  this  connection  that  tbe 
proposed  bill  applies  to  all  sales  regardless  of  the  purpose  for  which  such 
are  made,  and  whether  made  by  a  registered  druggist  or  by  a  licensed 
saloonkeeper.  It  must  also  be  borne  in  mind  that  the  act  of  selling 
whether  by  druggist  or  saloonkeeper,  is  rec(^jnized  and  protected  by 
existing  laws.  In  other  words,  tbe  act  of  making  the  sale  is  a  legiti- 
mate one.  Buch  being  the  case,  would  it  be  a  competent  exercise  of 
the  authority  of  the  state  to  forbid  the  privilege  of  extending  credit 
therefor,  and  to  deny  the  creditor  the  right  to  invoke  the  aid  of  the 
courts  in  his  behalf,  if  such  credit  be  extended,  when  such  privilege 
and  such  right  are  assured  to  the  parties  to  every  other  transaction 
BO  recognized  and  so  protected? 

Judge  Cooley  in  his  work  on  Constitutional  Limitations  says  on  page 
410  thereof— 

"A  law  which  deprives  a  party  of  all  legal  remedy  must  necessarily 
be  void,"  quoting  the  Supreme  Court  of  the  State  of  Massachusetts 
in  the  early  case  of  Call  v.  Hagger  8  Mass.  430,  as  follows:  "If  the 
l^slatiire  of  any  state  were  to  undertake  to  make  a  law  preventing 
the  legal  remedy  upon  a  contract  lawfully  made  and  binding  on  the 
party  to  it  there  is  no  question  that  such  l^slatnre  would,  by  such 
act,  exceed  its  Intimate  powers.  Sncb  an  act  must  ne<'essarily  im- 
pair the   obligation   of  the  contract  within   the  meaningvj^/i^  )tliei  |Hpn- 
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»titutiou."  Again,  on  page  StUt  of  the  smue  work,  Judge  Cooley  uses 
the  fallowing  language:  "The  State,  it  is  to  be  presumed,  has  no 
favors  to  bestow,  and  designs  to  inflict  no  arbitrary  deprivation  of 
rights.  Such  privileges  are  always  obnoxious  and  discriminations 
agaiuBt  persons  or  classes  are  still  more  so.'' 

In  the  case  of  Bettencourt  v.  Sheehy  157  California  C98,  the  Supreme 
Court  of  that  State  in  passiug  upon  the  constitutionality  of  a  pro- 
vision of  the  statute  of  California  limiting  the  amount  that  a  retail  li<|Uor 
dealer  might  recover  for  sales  on  credit,  held  that  such  limitation  must 
be  deemed  valid,  if  at  all,  solely  u()ou  the  ground  that  it  was  war- 
ranted as  a  proper  exercise  of  the  police  power  of  the  state,  and  that 
to  be  so  considered  it  must  be  construed  as  applying  only  to  saloon- 
keepers who  ai-e  licensed  under  the  provisions  of  a  preceding  aiact- 
ment.  It  will  he  noted  in  this  case  that  the  right  to  recover  was 
merely  limited  instead  of  being  entirely  taken  away,  aud  that  it  was 
not  broad  enough  in  its  provisions  to  include  sales  made  by  druggists 
for  medicinal,  scientiflc  or  sacramental  purposes. 

Under  the  authorities  cited,  it  is  my  opinion  that  the  bill  and  the 
proposed  substitute  are  open  to  the  objection  that  an  unwarranted 
interference  with  the  right  of  private  contract  is  contwiiplated  thereby 
and  that  an  unjust  discrimination  is  sought  to  be  made  against  one 
particular  class  of  creditors,  and  not  against  others,  to  whom  rights 
arising  out  of  a  transaction,  recognized  and  protected  by  law,  may  have 
accrued.  This  in  my  judgment,  would  operate  to  take  from  certain 
citizens  the  privileges  and  immunitieB  to  which  all  citizens  are  entitled; 
and  would  also  constitute  a  denial  of  the  equal  protection  of  the 
laws,  guaranteed  by  both  state  and  federal  constitutions.  The  right 
of  private  contract  between  persons  competent,  in  contemplation  of  law, 
to  enter  there  into  may  not  be  invaded  except  upon  the  ground  of  an 
ui^:ent  public  necessity  therefor;  and  the  privilege  of  invoking  the  aid 
and  protection  of  the  courts  is  secured  to  all.  Our  Supreme  Oonrt 
Speaking  upon  this  subject  in  the  case  of  Punlap  v.  Railway  Company, 
50  Mich.  470  says:  "There  is  no  doiibt  that  a  right  of  action,  wAere  it 
comes  into  existence  under  common-law  principles,  and  is  not  given 
by  statute  as  a  mere  penalty  or  without  equitable  basis,  is  as  much 
property  as  any  tangible  possession,  and  as  much  within  the  rules  of 
constitutional  protection." 

The  Supreme  Court  of  the  State  of  Illinois  in  the  recent  case  of 
Josma  V.  Foundry  Company,  249  Illinois  508,  expresses  the  general 
doctrine  to  be  that  under  the  constitution  of  the  United  States  no  one 
may  be  deprived  of  life,  liberiy  or  property  without  due  process  of  law, 
and  that  the  terms  "life,  liberty  and  property"  include  every  personal, 
political  and  civil  right,  including  that  to  labor,  to  contract,  and  of 
acquiring  property. 

For  the  reasons  suggested  above  and  in  pursuance  of  the  authorities 
cited,  I  am  constrained  to  take  the  view  that  this  proposed  measure 
would,  if  enacted,  be  repugnant  to  both  state  and  federal  constitutions, 
and  would  in  consequence  be  invalid. 

Very  respectfully^ 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  Gteneral. 
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ELECTION,    A  i«;iisou  who  is  a  cuudidute  for  office  should  not  act  as 
an  inepet-tor  at  the  election. 

March  31,  1913. 
Newtou  Shaft,  Woodville,  Mich,: 

I>ear  Sir — ^Your  letter  of  the  27th  inst.  is  at  hand.  You  wish  to 
know  if  the  Supervisor  may  act  as  chairman  of  the  Board  of  Election 
Inspectors  when  he  is  a  candidate  for  re-election  and,  if  he  way  not  bo 
act,  if  a  Justice  of  the  Peace  may  be  called  to  take  his  place. 

In  reply  to  your  question  I  would  say  that  Section  3012  of  the  Com- 
piled Laws  of  1897,  provides  that  the  Supervisor,  the  two  Justices  of 
the  I'eace  wtose  tenu  will  soonest  expire,  and  the  Township  Clerk,  shall 
constitute  the  Board  of  Election  Inspectore  in  each  township,  also,  "That 
no  person  shall  act  as  such  inspector  who  is  a  candidate  for  any  ofBce 
to  be  elected  by  ballot  at  said  election," 

Section  3614  provides  that  in  case  all  of  the  inspectors  sball  not  be 
present  at  the  opening  of  the  polls,  or  shall  not  remain  in  attendance 
thereat,  the  voters  present  may  choose  some  elector  or  electors  to  fill 
the  vacancy. 

From  this  provision  it  follows  that  if  the  Supen'isor  is  a  candidate 
for  office  he  is  not  entitled  to  serve  as  a  member  of  the  Board  of  Elec- 
tion Insjiectors  at  such  election,  and  that  the  electors  present  at  the 
opening  of  the  polls  may  select  someone  to  take  his  place  upon  such 
board. 

Respectfully   yours, 

GRANT  FELLOWS, 

Ca-lao.  Attorney  General. 


TOWNSHIP  OPFICEKS.  QUALIFICATIONS.  Township  offlcCTS 
with  the  exception  of  the  members  of  the  Board  of  Review  and  over- 
seers of  highway  need  not  be  taxpayers. 

March  31,  1913. 

Mr.  Charles  F.  Smith,  R,F.D.  No.  3,  Box  36,  Plymouth,  Mich.: 

Dear  Sir — Your  letter  of  the  24th  inst.  has  been  received.  You  wish 
to  know  if  one  who  is  not  a  tax  payer  may  hold  a  township  office. 

In  reply  thereto  would  say  that  the  general  gualifications  prescribed 
for  the  various  township  officers  are  found  in  section  2382  of  the 
Compiled  Laws  of  1897,  which  section  reads  as  follo>n«: 

'■No  person  except  a  citizen  of  the  United  States  and  an  elector 
as  aforesaid,  shall  he  eligible  to  any  elective  oiflce  contemplated 
in  this  chapter:  Provided,  however,  that  any  female  person 
of  or  above  the  age  of  twenty-one  years,  who  has  resided  in  this 
state  six  months  and  in  the  township  tw^ity  days  next  preced- 
ing any  election,  shall  be  eligible  to  the  office  of  school  inspector." 

You  will  note  from  the  provision  of  the  statnte  quoted  that,  generally 
speaking,  an  elector  does  not  need  to  be  a  tax  payer  in  order  to  hold 
a  townSiip  office.  There  are,  however,  special  provisions  of  the  statute 
requiring  that  members  of  the  Board  of  Review  and  over-seers  of  high- 
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vays  nhall  be  tax  payers  and  that  the  tatter  mast  reside  ia  the  dis- 
trict  over  which  Ihev  have  supervisioD. 

Trusting  Ibiir  ihi»  {rive*  you  tlie  desired  information,  I  am, 
Resiyeilftillv   voiirs. 

oraxt'fkllows. 

Ca-la-o,  Atlorney  lieneinl. 


OFFICES.  INCOMPATIBILITY.  The  offiies  of  justice  of  the  |>eace 
and  towDRhip  clerk,  also  the  offlreta  of  justice  of  the  peace  and  mem- 
ber of  the  Board  of  Review,  should  riot  l>e  deemed  incompatible. 

March  31,  1913. 
George  W.   Sowles,   Ilesperia.  Miehifran: 

Denr  Kir — Your  letter  of  the  27th  inst.  reqiiestinR  an  opinion  from 
this  department  upon  several  matters  submitted  has  t>een  received.  Your 
in(|iiirie»<  are  as  follows:  "First:  Can  a  man  hold  the  office  of  Justice 
of  the  Peace  and  be  a  candidate  for  the  office  of  clerk  at  the  same  time? 
If  he  were  elected  could  he  hold  both  offices?  Second:  Can  a  man 
be  a  candidate  for  Justice  of  the  Peace  and  be  a  member  of  the  Boitrd 
of  Review,  and  if  elected  could  he  hold  both  offices?  Third:  Can  a 
man  hold  a  villafje  office  if  he  was  bom  in  Canada  and  hiiH  never  been 
naturalized,  but  has  lived  in  this  countrv  more  than  twent.v-one  .veai-s. 
coming  to  this  country  at  the  age  of  six  months?  TUe  man's  father 
was  not  a  citizen,  but  bin  mother  is  a  native  of  this  country." 

In  reply  to  your  first  question  I  would  say  that  in  the  absence  of 
an  express  statutory  provision  to  the  cimtrary.  there  is  nothing  to 
(irevent  an  incumbent  of  one  office  from  being  a  candidate  for  any  other 
office,  also,  as  a  general  proixwition.  two  or  more  offices  ma.v  be  held 
simultaneously  by  the  sjmie  [M-i-son  unless  there  is  a  positive  prohibition 
of  the  statute  against  sucli  holding,  or  unless  the  duties  of  the  offices  so 
held  are  of  such  a  nature  as  to  render  them  conflicting. 

With  reference  to  the  offices  of  Justi<^e  of  the  Peace  and  Township 
Clerk,  no  reason  suggests  itself  to  me  that  would  o[)erate  to  prevent  their 
l;eing  held  simultaneously,  except  the  fact  that  the  township  clerk  and 
the  two  Justices  of  the  I'eace  whose  tenns  soonest  expire  are  members 
of  the  Township  Board  and  of  the  Board  of  Klection  Insi>ectors.  I  am 
not  prepared  to  say  that  this  alone  is  sufficient  to  cause  them  to  be 
considered  incompatible,  in  the  al>scnce  of  any  decision  of  our  Supreme 
Court  upon  the  proirosition. 

Similar  considei-ations  prevail  with  regard  to  the  offices  mentioned  in 
your  sec(md  question.  The  two  Justices  whose  terms  soonest  expire 
are  members  of  the  Township  Board  and  any  justice  is  liable  to  be 
called  to  sene  in  that  capacity.  The  vacancy  occurring  on  the  Board 
of  Keview  is  filled  by  the  Township  Board.  However,  it  does  not  occur 
to  me  that  these  offices,  should,  in  consequence  of  such  fact,  be  deemed 
incompatible.  1  am  inclined  to  the  opinion  that  both  may  l»e  held 
by  the  one  person, 

I'lMm  the  third  pmi>osition  submitted.  I  would  call  your  attention  to 
section  27115  of  the  Compiled  I^aws  of  1S!»7  which  i)rovides  that  "No 
person  shall  l>e  elected  or  appointed  to  any  office  unless  he  shall  be  an 
elector  of  the  village."'     It  follows  in  consequence  that  one  who  i_s  not 
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a  citizen  of  this  country,  and  who  is  not  therefore  an  elector,  is  in- 
eligible to  any  village  office.  It  appears  from  your  statement  that  the 
party  in  question  is  not  a  citizen,  never  having  been  naturalized  in 
tLig  count^. 

Vours  respectfully, 

GBAKT  FELLOWS, 
Ca-la-o.  Attorney  Oeoeral. 


MORTGAGE  TAX  LAW.    Method  of  computing  the  amount  of  specific 
tax  considered. 

March  31,  1913. 

Mr,   Leo   Weiss,  405  Whitney   Office  Building,  Detroit,  Michigan : 

Dear  Sir — Your  inquirv  of  the  27th  insf.  relative  to  the  construction 
to  be  placed  upon  Act  91  of  the  Public  Acts  of  1911,  commonly  known 
as  the  mortgage  tax  law,  has  been  received.  You  state  that  a  land 
contract,  the  consideration  of  which  is  |3,000,  has  been  presented  by  you 
for  record,  that  a  previous  mortgage  in  Ihe  sum  of  (1,500  has  been 
executed  secured  u[>on  the  same  property,  and  that  such  mortgage  has 
been  recoi-ded  and  the  tax  thereon  paid.  Yon  wish  to  know  whether  the 
county  treasurer  in  computing  the  amount  of  the  (ax  upon  the  land 
contract  should  deduct  therefrom  the  amount  of  the  mortgage. 

In  reply  to  your  iuquirj'  I  would  call  your  attention  to  the  language 
of  section  2  of  Act  No.  !tl  referred  to  above,  as  follows: 

"A  tax  of  fifty  cents  for  each  one  hundred  dolhirs  and  each 
remaining  major  fraction  thereof  of  the  principal  debt  or  obli- 
gation which  is  or  under  any  contingency  may  be  secured  by  a 
mortgage  upon  real  property  situate  within  this  state  recorded  on 
or  after  the  first  day  of  January,  nineteen  hundred  twelve,  is 
hereby  impctsed  on  each  such  mortgage.  *  *  "" 

This  department  has  heretofore  held  that  the  county  treasurer  in 
computing  the  tax  upon  any  mortgage  or  land  contract  is  to  be  guided 
by  the  amount  appearing  as  secured  thereby  on  the  face  of  the  instru- 
ment pr^ented  for  record.  Applying  that  rule  in  the  specific  case  that 
you  have  cited  and  under  the  authority  of  the  provision  of  the  law 
quoted  above,  it  is  my  opinion  that  the  tax  is  to  be  computed  upon  the 
|3,000  which  is  really  the  cousideration  of  the  land  contract  and  which 
must  be  deemed  to  be  the  amount  secured  thereby. 

Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 
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LIQUOR  I^WV.  VILLAGES.  A  village  incorporated  under  the  gen- 
eral law  of  1895  may  suppress  saloons  for  the  Bale  of  intoxicating 
liquors  but  may  not  impose  a  lifeuse  tax  thereon, 

March  31,   1913. 
H.  B.  Freeman,  Attorney  at  I^iiw.  Munising,  Mich.: 

IJear  Sir — Your  letter  of  the  27th  inet.  requesting  an  opinion  from 
this  department  upon  the  proposition  therein  submitted  has  been  re- 
ceived. Yoar  inquiry  is  as  follows:  "Can  the  council  of  the  village  of 
Munising,  which  is  a  village  incorporated  under  Chapter  87,  page  870 
of  Ist  vol.  of  C,  L.  1H97,  pa.ss  an  ordinance  imposing  a  village  tax  or 
license  of  $500.00  or  less  amoinit  in  addition  to  the  state  license  of 
$500.00  on  retail  liquor  dealers  doing  business  in  the  village  of  Mun- 
ising?" 

In  reply  to  your  inquiry  1  would  say  that  the  general  law  governing 
the  powers  of  villages  as  to  the  selling  of  liqnors  is  found  in  Set-. 
271)9,  Compiled  Laws  of  1897,  which  reads  in  part  as  follows: 

"Every  village  subject  to  the  provisions  of  this  act  shall  in 
addition  to  such  other  powers  as  are  conferred,  have  the  gen- 
eral power  and  authority  granted  in  this  chapter,  and  the  council 
may  pass  such  ordinances  in  relation  thereto  as  it  may  deem 
proper,  namely:  ••"•••  7tii:  Xo  suppress  saloons  for  the 
sale  of  spirituous  and  intoxicating  liquors,  and  license  taverns  and 
eating  houses." 

In  connection  with  the  section  quoted  it  is  interesting  to  note  the 
corresponding  provision  of  the  general  law  providing  for  the  incor- 
poration of  citiea  which  confers  upon  the  Common  Council  the  power 
to  "regulate  and  license  all  taverns  and  houses  of  public  entertainment, 
all  saloons,  rentaurants  and  eating  houses  and  to  regulate  and  prescribe 
the  location  of  saloons  •  •  •  •" 

It  occurs  to  me  that  the  powers  conferred  upon  the  Tillage  are  not 
as  broad  in  this  regard  as  are  those  given  to  the  city.  I  do  not  think 
that  the  provision  allowing  the  village  council  to  pass  an  ordinance  to 
suppress  saloons  can  be  construed  as  warranting  the  imposition  of  a 
license  tax  thereon.  In  other  words,  under  the  general  powers  con- 
ferred it  is  competent  for  your  council  to  enact  an  ordinance  suppressing 
.the  carrying  on  of  a  retail  liquor  business  within  the  corporate  limits, 
but  it  is  not  competent  to  impose  a  license  on  such  business.  .\s  bearing 
on  the  powers  of  a  village  council  in  this  regard  I  would  call  yonr  at- 
tention to  the  case  of  Tinims  vs.  Common  Council,  149  Mich.  323. 
Verv  respectfully, 

ORANT  FELLOWS. 

Ca-la-o.  Attorney  General. 
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CITY  TREASl'RER.     Rifjht  to  obtain  collection  fee  on  tax  for  special 
impTov«nent8  witbin  the  citv. 

March  31,  1913. 
Mr.  Clifton  M.  Kolb,  Monroe,  Mich.: 

Dear  Sir — Answering  your  commonicafioni  of  tlie  13th  and  28th 
inst.  relative  to  the  right  of  the  City  Treasurer  to  retain  collection 
fees  on  taxes  for  special  improvements  within  the  City,  I  beg  to  advise 
you  as  follows: 

You  state  that  Monroe  is  a  city  of  the  Poiui^h  class,  and  that  the 
Council  has  fixed  the  salary  of  the  Treasurer  at  f40O.00,  but  has  not 
provided  in  such  Ordinance  that  the  TreaRurer  should  have  the  collec- 
tion fees.  That  being  the  case,  I  am  of  the  opinion  that  the  proposition 
is  governed  by  the  holding  of  the  Supreme  Court  in 

Irou  Mountain  vs.  Uddenber^,  127  Mich.  189; 

I  think  this  would  be  true  as  to  special  assessments  as  well  as 
to  State,  County  and  City  taxes. 

Respectfully   yours, 

GRANT  FELLOWS, 

Attorney  General. 

LEGISLATION.     Legislature  without  authority  to  make  appropriation 
for  the  draioage  of  Gum  Marsh  in  Allegan  County, 

March  31,  1913. 

Hod.  Frank  Chamberlain,  House  of  Representatives,  Lansing,  Mich.: 

Dear  Sir — You  have  requested  an  opinion  as  to  whether  or  not  the 
L^slature  would  have  the  right  under  the  Constitution  to  make  an 
appropriation  for  tbe  drainage  of  Gum  Mar^  in  Allegan  County,  said 
marsh  containing  approximately  ten  thousand  acres.  You  also  state 
that  the  said  marsh  is  owned  mainly  by  private  individuals.  In  reply 
thereto  would  state  tiat  section  14  of  Article  X  of  the  Constitution 
provides  as  follows: 

"The  State  shall  not  be  a  party  to,  nor  be  interested  in  any 
work  of  internal  improvement,  nor  engage  in  carrying  on  any  such 
work,  except  in  the  improvement  of,  or  aiding  in  the  improvement 
of  the  public  wagon  roads,  in  the  reforestation  and  protection  of 
lands  ommed  by  the  state  and  in  the  expenditure  of  grants  to 
the  state  of  land  or  other  property." 

In  accordance  with  the  above  constitutional  provision  I  am  com- 
pelled to  advise  you  that  an  appropriation  by  the  Legislature  for  the 
purpose  mentioned  would  be  unconstitutional  and  void. 

Verv  respectfully  yours, 

GRANT 'fellows, 
Cr-la-o.  Attorney  General. 
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PRISON,  MICHIGAN  STATE.     Conlract  for  labor  in,  prohibited  by 
Act  No.  140  P.  A.  1909. 

March  31,  1913. 

Mr.  James  Russell,  Warden,  Marquette  Prison,   Marquette,  Michigan: 

Dear  Sir — You  have  i-eferred  to  this  department  a  draft  of  a  proposed 
agreement  submitted  by  the  Hamilton  Overall  Company,  the  said  Ham- 
ilton Overall  Company  agrefting  to  furnish  and  sell  to  the  State  at 
market  prices  certain  raw  material  and  to  purchase  from  the  State 
tlie  manufactured  product  at  certain  prices.  You  request  an  opinion  as 
to  whether  or  not  the  same  would  violate  any  existing  law. 

In  reply  thereto  would  state  section  5  of  Act  No.  140  of  the  Public 
Acts  of  1909,  provides  as  follows: 

"The  boards  of  control  of  any  of  the  three  penal  institutions 
mentioned  in  this  act  shall  not,  nor  the  wardens  of  said  insti- 
tntions,  nor  shall  any  other  authority  whatsoever  make  any  new 
contract  or  extend  the  time  of  any  existing  or  pending  contract 
by  which  the  lalior  or  time  of  any  prison  convict  in  any  of  the 
penal  institutions  of  this  State  shall  be  contracted,  let,  furnished 
out  or  sold  to  any  pei'son,  firm,  association  or  corporation  be- 
yond December  eleventh,  nineteen  hundi-etl  eleven:  l*rovided, 
That  this  act  shall  iu  no  way  affect  any  existing  contract  or  con- 
tracts, except  such  contract  for  a  longer  teiiii  than  as  speciiied 
in  this  section  shall  have  the  written  approval  of  the  Governor 
and  the  warden  of  the  institution  endoi-sed  thereupon."     . 

The  agreement  proposed  by  the  said  Hamilton  Over.ill  Company  is 
clearly  within  tJie  class  pi-ohibited  by  section  5  .above  quoted.  The 
furnishing  of  raw  material  at  a  certain  price  and  the  purchase  of  the 
manufactured  article  at  a  certain  pricu  is  in  effect  a  contract  for  labor 
which  is  prohibited  by  said  section. 

I  am  therefore  constrained  to  advise  that  the  wai*den  and  Board  of 
Control  would  have  no  right  under  the  existing  law  to  ffliter  into  said 
agreement. 

Very  respectfully, 

GRANT  FELLOWS, 

Cr-g-o,  Attorney  General. 


GOVRRNOR.     Authority  of  to  remove  State  Oil  Inspector. 

April   Ist,   191S. 
Hon.   Woodbridge  N.   Ferris,    Governor,   Lansing,   Mich. : 

My  Dear  Governor — I  have  before  me  a  copy  of  the  telegram  delivered 
to  this  department  which  reads  as  follows: 

"State  Oil  Inspector  Owens  has  snmmarily  discharged  his  deputy, 
Mrs.  W.  B.  Dobson.  She  is  a  lady  of  liigii  character,  giving  excellent 
service.  Her  husband  is  publisher  of  dail.v  and  weekly  newspapers. 
Act  197  IjflWB  of  1903  allows  removal  only  for  caupe.  Mr,  Owens  refuses 
to  state  any  cause.  I^iws  of  1899.  page  39,  give  the  Governor  power 
to  remove  Oil  Inspector  who  is  unfaithful  to  duties.     It  seems  tf>)J9A|(' 
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this  gives  you  full  jurlBdiction.  I  afik  investigatioD  and  suapenBioD 
of  the  order  of  removal." 

You  a^  "what  power  has  the  Governor?" 

In  reply  thereto  would  say  if  the  Governor  has  authority  to  in- 
stitute removal  pi'oce«dings  against  the  Btate  Oil  Inspector  for  the 
reasons  set  forth  in  the  telegram,  it  must  be  under  authority  of  Sec- 
tion 10  of  Act  26  of  the  Public  Acts  of  1899,  as  amended  by  Act  197 
of  the  Public  Acts  of  1903,  and  subsequently  amended  by  Act  39  of 
the  Public  Acts  of  1909,  which  section  reads  as  follows: 

"It  shall  be  the  duty  of  the  Governor  to  remove  from  office, 
and  to  appoint  a  competent  person  in  the  place  of  any  inspector 
who  is  unfaithful  to  the  duties  of  bis  office." 

Section  2  of  the  same  statute  authorizes  the  inspector  to  appoint 
deputies  and  provides  "that  the  said  inspector  may  remove  any  of 
said  deputies  for  reasonable  cause," 

Granting  that  said  oil  inspector  Owens  refuses  to  state  or  indicate 
the  cause  for  dischai^ing  and  dismissing  his  deputy,  1  seriously  question 
whether  such  action  or  non-actiofn  upon  his  part  can  be  said  to  au- 
thorize or  warrant  the  Governor  in  initiating  a  movement  tending  to- 
ward the  removal  of  the  officer, 

I  am  constrained  to  hold  that  the  facts  set  forth  would  not  consti- 
tute a  proper  or  sufficient  basis  to  warrant  such  action,  and  that  in 
the  absence  of  any  facts  other  than  those  stated  in  the  telegram,  the 
institution  of  a  removal  proceeding  would  be  unwarranted. 
Respectfully, 

GRANT  FELLOWS, 

La-la-0.  Attorney  General. 

INSURANCE.     Rider  on  insurance  i>oHcy  must  be  in  form  prescribed 
bv  statute. 

April   1st,   1913. 
Herbert  P.  On-,  Deputy   Insui-ance  (■onnniasioner,  Lansing,  Mich.: 

Dear  Sir — I  have  yours  of  the  28th  inst.  enclosing  communication 
from  Horace  L  Spice  relative  to  the  legality  of  a  certain  insurance  rider 
attached  to  policy  issued  on  public  schools  of  Musk^on.  Mr.  Spice 
states:  "I  will  state  that  llie  Public  Schools  of  Muskegon,  Mich.,  have 
their  insurance  written  under  the  form  which  carries  with  it  a  war- 
ranty guaranteeing  that  no  less  an  amount  of  insurance  than  $190,000.00 
shall  be  carried  during  the  life  of  the  contracts. 

You  request  an  opinion  as  to  whether  or  not  this  rider  is  in  accord- 
ance with  the  laws  of  this  state. 

In  reply  thereto  I  resiwctfuUy  advise  you  that  sucli  rider,  is,  in  my 
opinion,  not  permissible  or  in  accordance  with  the  provisions  of  Act 
No.  307  of  the  J>ublic  Acts  of  1907.     Section  2  of  said  act  provides: 

"Such  application  shall  be  made  substantially  in  the  following 
form : 

hereby  request  that  there  be  attached  to  policy 

number  of  the  insurance  com- 
pany, the  following  co-insurance  clause,   to-wit: 
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'It  is  berd>;  agreed  that  the  insured  ehall  maintain  insurance 
during  the  life  of  this  policy  opmi  the  property  hereby  insared, 

to  the  extent  of  at  least  per  cent  of  the  actual 

cash  value  thereof,  and  that  failing  to  do  so,  the  assured  dull  be 
a  co-insurer  to  the  extent  of  the  difference  between  the  amouDt- 

insured  and  the  said  per  cent  of  the  cash  value,  and 

to  that  extent  shall  bear  his,  her  or  their  proportion  of  any  loss. 
It  is  also  agreed  that  if  this  policy  be  divided  into  two  or  more 
items,  the  foregoing  conditions  shall  apply  to  each  item  separ- 
ately;' 

To  the  provisions  of  which  agree  in  considera- 
tion of  a  reduced  premium  rate. 

It  is  understood  by  the  undersigned  that  the  effect  of  the  above 
mentioned  co-insurance  clause,  when  attached,  will  be  to  reduce 
the  liability  of  the  insurance  company,  unless  the  property  de- 
scribed in  the  policy  covered  by   said  insurance  is   insured   for 

per  cent  of  its  actual  cash  vahie,  except  where  the 

loss  exceeds  the  amount  of  the  insurance  required  under  this 
clause." 

Section  3  pi'ovides: 

"All  co-insurance  rider  clauses  attached  to  any  insurance  policy 
in  pursuance  of  the  application  mentioned  in  the  preceding  para- 
graph shall  be  in  the  form  therein  stated  and  duly  signed  by  the 
company  or  its  authorized  agent." 

The  intent  of  this  law  was  to  allow  a  coinsurance  clause  but  only 
upon  the  application  of  the  insured.  By  the  terms  of  this  co-insurance 
clause  the  insured  agi'ees  to  maintain  a  certain  amount  of  insurance 
eqnal  to  a  certain  per  cent  of  the  true  cash  value  of  the  property 
insured.  This,  in  my  judgment,  would  not  permit  the  naming  of  a 
certain  definite  amount  without  stating  any  )>er  cent.  The  laws  of 
this  state  provide  for  a  standard  form  of  Are  insurance  policy  and 
such  form  of  jHilicy  is  strictly  exclusive  and  inclusive  of  permitted 
provisions  and  conditions.  I  am  unable  to  find  any  provision  of  law 
which  would  jiermit  the  use  of  an  insurance  rider  that  does  not  contain 
and  set  out  the  amount  of  co-insurance  required  upon  a  percaitage 
basis. 

Respectfully, 

GRANT  FELLOWS, 

Cr-la-o.  Attorney  General. 

SUPERVISOR.     Treasurer  of  school  district  having  embezzled  school 
funds  and  not  having  accounted  for  same  is  not  entitled  to  ofllce  of. 

April   Ist,   1913. 
J.  O.  Duncan,  Buttons  Bay,  Mich.: 

Dear  Sir— I  have  yours  of  tbe  27th  inst.  in  which  you  state: 
"Previous  to  Mayj  1911,  one  John  Flees  was  Treasurer  of  a  school 
district  in  this  county.     In  May,  1911,  he  was  convicted  in  the  Circuit 
Court  for  the  embezzlement  of  school  funds  to  the  amount  <>'(?\>W*)^5  Ir; 
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and  by  the  court  seatenced  to  'from  one  to  ten  years  in  the  State  House 
of  Correction,  with  a  recommendation  of  one  year.'  At  the  end  of 
the  year,  to-wit:  June,  1912,  he  was  paroled. 

After  hiit  convictimi  bis  bondsmen  paid  the  school  district  the  deficit 
in  full. 

At  a  recent  township  caucus  within  hie  township  the  said  Flees  was 
nominated  for  the  office  of  Siiper^'isor.     Ib  he  eligible  to  the  office? 

Is  his  case  affected  by  Section  19,  Article  X  of  the  Michigan  Consti- 
tution? If  BO  is  payment  by  his  bondsmen  equivalent  to  'Accounted  for 
and  paid  over?'" 

You  request  an  opinion  as  to  wlhether  or  not  the  said  John  Pleee 
is  eligible  to  the  office  of  Supervisor.  Section  15  of  Article  X  of  the 
Constitution  of  the  State  of  Michigan,  provides: 

"No  collector,  holder  or  disburser  of  public  moneys  shall  liave 
a  seat  in  the  Legislature,  nor  be  eligible  to  any  office  of  trust  or 
profit  under  this  state,  until  tie  shall  have  accounted  for  and 
paid  oyer,  as  provided  by  law,  all  sums  for  wtiich  he  may  be 
liable." 

I  am  constrained  to  advise  that,  in  my  opinion,  John  Plees  is  not 
eligible  to  any  office  of  trust  or  profit  under  this  state.  The  fact  that 
bis  bondsmen  have  paid  the  school  district  in  full  would  not  restore 
him  to  the  privilege  of  holding  office.  John  Flees  has  not,  within  the 
meaning  of  Section  19,  accounted  for  and  paid  over,  as  provided  by  law, 
all  sums  for  which  lie  may  be  liable.  The  evident  Intent  and  purpose 
of  this  const! tivtional  provision  was  to  prevent  the  holding  of  an 
office  of  trust  or  profit  by  any  person  who  has  defaulted  in  his  duty 
to  the  public,  with  respect  to  public  moneys,  until  restitution  had  been 
made  by  him.  The  mere  fact  that  his  bondsmen,  under  the  law,  have 
saved  the  school  district  from  loss,  would  not,  as  above  stated,  restore 
the  privilege  of  holding  public  office  to  John  Flees. 

Respectfuilv   yours, 

GRANT  PELI^WS, 

(,'r-la-o.  Attorney  General. 


OWWNSHIP    OFFICERS.     QUALIFICATION,      {^e    who    is   not    a 
resident  of  the  township  is  not  eligible  to  the  office  of  clerk. 

April   Ist,   1913. 
Mr.  W.  A.  Rolison,  Hesperia,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  3lst  ultimo  in  which 
you  request  an  opinion  from  this  department  as  to  the  eligibility  of  a 
certain  party  to  hold  the  office  of  Township  Clerk  in  your  township. 
You  state  that  this  person  has  held  this  office  for  the  past  two  years, 
and  that  he  is  now,  however,  a  resident  of  Newfleld  Township  in  O^ceana 
County;  hut  that  notwithstanding  this,  he  has  been  renominated  as  a 
candidate  for  the  offica 

In  reply  to  your  inquiry  I  would  say  that  the  law  requires  that 
everj-  township  officer  must  be  an  elector  of  such  township.  Under  the 
proviwionH  of  the  constitution  fixing  the  qualifications  of  electors,  resi- 
dence in  the  township  or  ward  in  which  the  party  offers  to  vote  is 
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required.  It  follows  in.  conBequence  tliat  one  who  is  not  a  residrait 
of  jour  towiiship  within  the  meaning  of  the  election,  laws  of  the  Btate 
is  not  entitled  to  hold  the  office  in  question. 

Relative  to  the  length  of  time  that  n  person  may  be  temporarily  ab- 
sent and  still  retain  his  residence  for  voting  purposes  in  a  particular 
precinct,  I  would  say  that  it  is  impossible  to  lay  down  any  fixed  rule 
upon  this  proposition.  Our  Supreme  Court  in  the  case  of  Barbaagb 
V.  Cicott,  33  Mich.  241,  has  intimated  that  such  absence  might  extend 
over  a  series  of  years  without  subjecting  the  party  to  loss  of  residence 
and  rights  as  an  elector.  The  intention  of  the  party  is  always  an 
important  factor  to  be  taken  into  consideration  and  each  individual 
case  muBt  be  decided  upon  its  own  merits. 

Bespectfully   yours. 

GRANT  FELLOWS, 

C-g-o.  Attorney  General. 


REPRESENTATION  APPORTIONMENT.  A  city  may  not  be  divided 
in  the  formation  of  representative  districts,  inequality  in  popula- 
tion unless  uncalled  for  and  unfair  will  not  render  a  division  into 
representative  districts  invalid. 

April   1st,   1913. 

Hon.  A.  H.  Catlin,  House  of  Representatives,  Capitol,  Lansing,  Midi.: 

Dear  Sir — Your  letter  of  the  .'{1st  ult.  requesting  an  opinion  from 
this  department  upon  the  matter  therein  referred  to  is  at  hand.  You 
state  that  the  city  of  East  I-insing  is  located  partly  in  Lansing  Town- 
ship in  the  flret  representative  district  of  Ingham  County,  and  ,iartly 
in  Meridian  Township  in  the  He<'ond  representative  district  of  said 
county;  and  that  heretofore  the  city  has  been  divided  by  the  Board 
of  Supervisors  in  contravention  of  the  provisions  of  section  3  of  Article 
V  of  the  constitution.  You  have  asked  for  ruling  upon  the  following 
questions : 

Ist.  After  a  village  or  city  is  incorj)orated  does  said  incorporation 
establish  the  boundary  line  between  such  city  or  village  and  the  town- 
ship? 

2nd.  If  the  Board  of  Supervisors,  in  order  to  avoid  violating  the 
requirement  that  cities,  villages  and  townships  must  not  be  divided, 
should  divide  the  county  into  districts  unequal  in  population,  would 
such  inequality  render  the  apportionment  unconstitutional? 

3rd.  May  the  city  of  East  Tjansing  be  placed  wholly  in  either  repre- 
sentative district? 

In  reply  to  your  first  question  it  is  my  opinion  that  the  inhibition 
of  Section  3  of  Article  V  against  the  division  of  the  toiwnship  has  refer- 
ence to  the  organized  township,  that  is,  the  political  unit,  and  not 
to  the  surveyed  or  government  township.  Such  being  the  case  the 
limits  of  the  city  or  village  as  fixed  by  its  charter  are  to  be  deemed 
the  boundary'  of  the  township-  The  intention  of  the  Constitution  seems 
to  be  to  prevent  the  division  of  the  political  subdivisions  specified  in 
the  inhibition. 

With  reference  to  your  second  question  I  would  call  your  attention  to 
the  provision  of  the  Constitiition  requiring  that  the  districts  "shall 
contain   as   ncarlv   as   mav   be  an   equal   number  of   inhabilaats."     It 
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occurs  to  me  that  the  us4  of  the  words  "as  nearly  as  may  be"  iiiust 
be  taken  to  indicate  that  the  framers  of  the  Cooatirution  recntjnized 
the  practical  impossibility  of  so  dividing  any  county  into  i^presenfative 
districts  as  to  give  such  districts  an  equal  number  of  inluibitauts.  Con- 
sequently I  do  not  think  that  an  inequality  in  population  <would  be 
sufficient  to  render  the  division  unconstitutional,  miless  such  inequality 
is  uncalled  for  and  so  manifest  as  to  indicate  Intent  to  make  an  unfair 
division. 

No  reason  suggests  itself  to  me  to  prevent  the  placing  of  the  citj" 
of  East  Tjansing  solely  in  either  the  first  or  second  representaMve  dis- 
tricts. Jn  fact,  inasmuch  as  the  Constitution  forbids  the  division 
of  any  city  in  forming  such  representative  districts,  such  placing  is 
necesaai"^'. 

Respectfullv   vours, 

grant' FELLOWS. 

Ca-la-o.  Attorney  General. 


ELECTION  LAW.  RESIDENCE  OP  STATE  EMPIX>YE.  Employe 
of  state  may  change  his  voting  residence  from  one  city  to  another 
while  employed  by  the  state,  though  actually  living  in  Capital. 

April   1st.   l!)i:l. 
Captain  H.  Tower,  Pay  Master,  I^ansing,  Mich.: 

Dear  Sir — Your  oral  inquiry  relative  to  your  riglit  to  vote  in  the 
City  of  Ionia  has  been  considered  and  in  response  thereto  I  would  ad- 
vise you  as  follows: 

You  state  that  Ionia  was  your  original  home  and  that  you  voted 
there  in  the  Spring  of  1894.  that  in  1896  you  voted  in  Ann  Ari)or. 
that  you  lived  in  Grand  Bijpids  from  1890  to  1901,  and  voted  tliei-e 
as  a  resident;  that  in  Iflfll  you  entered  the  service  of  the  State  at 
rinsing,  in  which  city  you  have  had  your  actual  residence  ever  since; 
that  up  to  al)out  two  years  ago,  however,  yon  continued  to  vote  in 
Grand  Rapids,  at  which  time  you  registered  as  a  voter  in  the  firiil 
ward  of  the  city  of  Ionia,  your  original  home;  that  yon  took  up  a 
residence  in  Ionia  for  a  brief  period  of  about  three  weeks,  about  two 
years  ago  in  order  to  establish  your  legal  residence  there;  that  you 
and  your  family  lived  in  the  city  of  I^ansing  but  you  have  been  re- 
turning to  Ionia  about  once  a  week  during  the  past  two  years,  and 
that  you  have  private  sleeping  quarters  there.  You  dcKire  to  know 
whether  you  have  a  right  to  vote  in  Ionia  under  these  conditions. 

Section  '2  of  Article  III  of  the  Constitution  of  Michigan  Provides  in 
jmrf  as  follows: 

"No  elector  shall  be  deemed  to  have  gained  or  lost  a  reHJdence 
by  reason  of  his  being  employed  in  Ihe  service  of  the  United 
States  or  of  this  State  •  •  *" 

The  use  of  the  word  "residence"  in  this  section  is  generally  con- 
ceded to  refer  to  a  legal  residence  as  defined  or  contemplated  by  the 
election  laws.  As  applied  to  your  case  it  wonld  mean  that  by  entering 
the  Bervi<'e  of  the  state,  for  instance,  you  did  not  thereby  gain  a  voting 
residence  in   the  City  of  I>ansiug,  nor  did   you   lose  yourvmtlDjsJTesi- 
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(leiite  ill  tlie  city  of  Grand  Rapids.  It  is  undoubtedly  possible  for 
a  persoD  id  the  employ  of  the  state  to  change  his  residence  from  one 
place  to  another  without  acquiring  a  residence  in  Lansing  where  such 
pei-son  necessarily  spends  uiost  of  bis  time.  Tlie  question  of  residence 
is  iai^ely  one  of  intent.  The  inteotion,  of  course,  must  be  evidenced 
by  certain  acts  consistent  with  the  intention.    . 

T  am  of  the  opinion  that  as  it  was  not  impossible  for  you  to  acquire  a 
residence  in  Ionia  and  as  yon  have  taken  certain  steps  to  fix  your  resi- 
dence there  rather  than  in  Tjansing,  and  have  certain  property  rights 
in  Ionia,  these  facts  would  be  sufficient  to  establish  your  right  to 
vote  at  Ionia.  The.  burden  of  proof,  as  a  rule,  rests  upon  the  person 
who  contests  your  right  to  vote. 

Respectfullv   Tours. 

GRANT  FELLOWS, 

P-la-o.  Attorney  General. 


ICLECTION  LAW.     USE  OF  SUrS.    The  Board  of  Election  inspectors 
has  no  authority  to  furnish  slips  or  leave  them  in  the  voting  booth. 

April  2nd,  1913. 
J.  B.   Mobio,  Rivei-dale,  (Jratiot  Co..  Michigiin: 

Dear  Sii" — iln  i"es}>on8e  to  your  inquiry  by  tefleplione  relative  to 
the  use  of  slips  would  say  that  it  is  permiswible  for  any  voter  to  write 
upon  the  ballot  in  the  proper  place  the  name  of  any  candidate  for  office 
when  such  candidate's  name  does  not  appear  upon  the  ballot  or  he 
may  jiaste  a  slip  upon  the  ballot  containing  the  name  of  the  person  for 
^'hoin  he  desii-es  to  vote. 

It  must  be  understood  of  course  that  this  action  must  be  taken  by 
the  voter.  .  The  Board  of  Election  Insi)ectora  would  have  no  authority 
to  furnish  slips  or  leave  them  in  the  voting  booth  for  the  use  of  the 
voter, 

Tnisting  the  foi-egoing  sufficiently  advises  you,  I  remain. 
Verv  respectfullv. 

GRANT  FELTA>WS. 

L-pi-o.  Attorney  General. 


PUBLIC  OFFrOES.  INCOMPATIBLE.  The  office  of  county  sun'eyor 
and  that  of  mayov  of  a  city  ex-officio  a  member  of  the  county  board 
of  su(>ei-viHors  are  incompatible. 

April  2nd,  1913. 

5[r.  n,  M.  Belknap,  Wliittemoi'e,  Michigan: 

Dear  Kii" — Under  dale  of  March  Slst  you  have  asked  for  an  opinion 
fnun  (liis  deparlment  as  to  whether  or  not  a  jwi-son  may  hold  the 
offices  of  coimty  surveyor  and  mayor  of  the  City  of  Whittemore  simul- 
taneously, tho  incumbent  of  the  latter  office  being  a  member  of  the 
County  Board  of  Supervisors. 

This  dejKirimenf  has  heretofore  held  that  the  office  of  county  sur 
^■eynr  mis  inconi|>atible  with  that  of  a  member  of  the  Board  of  Super- 
visoi-x,  l>asing  this  holding  upon  the  fact  that  the  duties  periaining 
to  eiich  officv  ai-c  such  as  to  be  in  conflict  ^ith  the  dnties  of  the  other 


ATTORNEY    GENERAL.  419 

oflice.  Certain  contracts  made  by  the  County  Sun'e.vor  must  be  ap- 
proved by  the  Board  of  Supervisors  before  thej-  can  become  operative 
aud  the  latter  body  is  invested  by  law  with  the  power  to  make  regula- 
tions under  which  tlie  notes  and  records  of  tlie  surveyor  sliall  be  sub- 
ject to  public  inspection.  Also  any  work  done  by  the  county  surveyor 
in  behalf  of  the  county,  or  any  expense  incurred  by  him  in  snch  behalf, 
must  be  (tassed  upon  by  the  board. 

In  view  of  the  previous  holdings  of  this  department,  I  am  constrained 
to  take  the  position  that  the  two  offices  must  be  deemed  incompatible 
in  fact  and  hence  they  may  not  be  held  by  oue  person  simultaneously, 
Respe<;tfullv   vours, 

GRANT  'FELt.O\VS. 

Geo.  Attorney  General. 


SCHOOL  KLiOCTIOX.  SPRCIAL  ACT.  A  school  district  governed 
bv  a  spei'ial  act  must  hold  its  annual  meeting  at  the  time  prescribed 
therein. 

April  2nd,  1913. 

Mr.  V.    D.  Spraffuo,  Attorney  at   Law,  Cheboygan,  Michigan: 

T>eai*  Sir — Youi-  letter  of  the  28th  ultimo  relative  to  the  holding  of 
the  annual  election  in  the  Foi-est  Union  School  District,  has  been  re- 
ceived. As  I  understand  it,  the  pi-oposition  submitted  is  whether  or 
not  such  election  may  be  held  at  the  time  provided  in  the  general 
law,  that  is.  on  the  second  Monday  in  July,  notwithstanding  that  a 
different  date  is  fixed  by  Act  Ko.  4;i3  of  the  Ix)cal  Acts  of  18!)7.  under 
the  provisions  of  which  the  district  was  organized. 

The  provisions  of  the  general  law  in  question  is  found  in  section 
4(i50  of  the  Compiled  Laws  of  IS.**?,  as  amended  by  Act  Xo.  36  of  the 
I'ublic  Acts  of  liMlo.  which  reads  in  part  as  follows: 

"The  annual  meeting  of  all  school  districts,  except  where  other- 
wise piovided  by  special  enactments,  shall  be  held  on  the  second 
Monday  in  July  in  each  yeiir.  •  •  "" 

It  appeaiM  from  the  language  quoted  that  all  school  districts  gov- 
erned by  sjiecial  enactment  ai-e  excepted  from  the  oiterafions  of  tJie 
general  law,  consequently,  the  question  as  to  whether  or  not  a  special 
act  has  been  repealed  by  a  general  law  is  not  presented.  An  intent 
is  clearly  expressed  not  to  repeal  any  special  enaclment  in  o))eration 
at  the  time  the  general  law  went  into  effect.  The  s)»ecial  act  being, 
therefore,  in  full  force  and  effect  and  the  organization  of  the  district 
under  such  act  having  been  maintained,  it  is  my  opinion  that  the  time 
fixed  for  the  annual  school  meeting  by  that  act,  that  is,  the  fii-st  Mon- 
day of  September  in  each  year,  must  be  obser\'ed.  In  other  words,  it 
is  not  competent  for  a  school  district  to  disi-egard  a  s|(ecific  requii-e- 
ment  of  the  local  act  under  which  it  is  organized  while  maintaining 
its  organization  by  virtue  of  that  act,  and  abide  by  a  conflicting  pro- 
vision of  the  general  law  passed  subsequent  to  the  local  act. 
Verr   respectfullv, 

GRANT  FELLOWS. 

Ca-g-o.  Attorney  General. 
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ELECTION  LAW.  PRINTING  OF  BALLOTS.  The  name  of  a  caa- 
didate  for  a  particular  office  ma;  not  be  printed  in  more  than  one 
column.  The  provisions  of  the  statute  relative  to  the  marking  of 
ballotK  (oneidered. 

April  2nd,  1913. 

Mr.  W.   K.  I^wis,  Marshnll,  Michigan: 

Dear  Sir — Your  letter  of  the  Slst  ultimo  haa  been  received.  You  state 
that  u  certain  party  has  been  nominated  for  the  office  of  supervisor 
in  one  of  the  wards  of  your  city  by  the  National  Progressive  Party, 
and  that  his  nomination  has  been  endorsed  l)y  the  Democratic  Party. 
Yon  wish  to  know  if  his  name  can  be  printed  upon  the  ballot  in  both 
the  IVogressive  and  Democrat  tickets,  and  have  submitted  certain 
inquiries  relative  to  tlie  counting  of  ballots  marked  in  specified  ways. 

In  i-eidy  lo  your  first  fjuestion  I  would  call  your  attention  to 
section  'Mi'2i  of  the  (.'ompiled  I^aws  of  IHUl  as  last  amended  by  Act  No. 
'M'2  of  the  Public  Acts  of  1909.  You  will  note  from  the  language  of 
the  statute  cited  that  the  name  of  any  candidate  cannot  be  printed  or 
placed  u])on  the  official  ballot  in  more  than  one  column  and  that  any 
l>ers<m  re<'eiving  the  nomination  for  the  same  office  from  two  or  more 
parties  is  required  to  give  notice  to  the  Board  of  Election  Commissioners 
as  to  the  ticket  njmn  which  he  wishes  bis  name  to  appear. 

The  marking  of  ballots  by  the  electors  is  controlled  by  Act  No.  214 
of  the  I'ublic  Acts  of  19(11.  From  the  provisions  of  that  act  it  follows 
that  any  candidate  is  entitled  to  have  a  ballot  counted  for  him  if  there 
be  a  cross  ))laced  in  the  circle  at  the  head  of  his  party  ticket  and  his 
name  is  not  erased  or  a  cross  placed  in  the  square  befoi-e  the  name 
of  some  oi>i)osing  candidate.  Likewise,  if  a  ci-oss  is  made  in  the 
square  l)efore  his  name,  unless  the  voter  has  attempted  to  vote  for  some 
other  candidate  for  the  same  office.  This,  I  think,  disposes  of  your  first 
two  hypothetical   instances. 

With  i-egard  to  the  ballots  upon  which  the  name  of  a  candidate  printed 
in  one  column  is  written  in  the  space  opposite  the  name  of  the  office  in 
the  ticket  of  some  other  political  pai-ty,  I  would  call  your  attention 
to  the  case  of  I'eople  v.  Byers,  i:i5  Mich.  45,  in  which  onr  Supreme 
Court  has  held  that,  under  the  provisions  of  Act  No.  214  of  lilOl  above 
cited,  such  iHillot  is  not  to  he  counted  as  a  vote  for  such  candidate.  In 
that  case  the  view  is  taken  that  the  law  pi'escribes  that  when  the  name 
of  the  candidate  is  printed  anywhere  uixm  the  ballot  he  can  be  voted 
for  only  by  placing  a  cross  in  the  square  before  his  name,  or  by  placing 
a  cross  in  the  circle  at  the  head  of  the  party  ticket  in  which  the  name 
of  such  candidate  appears. 

Trusting  that  this  gives  you  the  desired  information.  1  am, 
Kespectfullv   yours, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  Genersil. 


.yGoogIc 


ATTOENBT  GENERAL.  421 

TOWNSHIP  MONEYS.  DBI'OSITORY.  The  depository  must  be  sit- 
uiited  within  the  county  in  which  the  township  is  located.  Interest 
on  the  fund  belongs  to  the  township. 

April  2nd,  1013. 

Kiilph    Andrus,   Supen'isor,   Hinton    Twip.,   Lakeview,   Mich.: 

Dear  Sir — Your  letter  of  the  3]Ht  ult.  has  been  received  and  con- 
tents noted.  You  wish  to  know  if  the  township  board  may,  under  the 
provisions  of  Act  No.  305  of  the  Public  Acts  of  1909,  select  some  bank, 
not  within  the  county,  as  a  dejwsitorj'  for  the  townshio  moneya 

In  reply  to  your  inquiry  I  would  say  tliat  in  my  opinion  the  lan- 
KUage  of  the  acts  referred  to  indicate  an  intent  on  the  part  of  the  l^isla- 
ture  to  require  such  depository  to  be  selected  from  among  those  sit- 
uated and  doing  busineiw  in  the  county  in  which  the  township  is  lo- 
cated. The  powers  of  the  township  board  cannot  be  extended  beyond 
the  evident  scope  of  the  enactment. 

With  regard  to  the  interest  upon  the  township  funds,  it  is  my  opinion 
that  such  belongs,  in  all  cases,  to  the  town^ip,  that  is,  a  public 
oflieial,  is  not  entitled  to  the  interest  drawn,  by  public  moneys  in  his 
charge  and  under  his  control. 

Yon  also  have  requested  to  be  advised  with  reference  to  the  power 
of  the  Board  of  Supervisors  to  grant  compensation  to  a  member  of 
that  board  for  days  on  which  he  is  not  in  attendance. 

Upon  this  proposition  I  wiould  refer  you  to  Act  161  of  the  Pub- 
lic Acts  of  1909,  which  seems  to  contemplate  tliat  oompensation  is 
to  be  allowed,  for  time  actually  served. 

Respectful  Iv, 

GRANT  FELIX>WS. 

Ca-la-o.  Attorney  General. 


POLITICAL  STATUS.  OF  FOKEIGN  BORN  WOMEN.  <'onside.-ed 
imder  Ihe  proposed  amendment  to  the  Constitution  providing  for 
equal  suffrage. 

April  2nd,  1913. 

Mrs.  O.  F.  Fischer,  507  Field   Ave.,   Detroit,  Michigan: 

Dear  Madam— Your  inqury  of  recent  date  addressed  to  the  Secre- 
tary of  State  lias  been  refen-ed  to  this  department  for  consideration. 
Your  inquiries  relate  to  the  {mlitical  status  of  foreign  bom  women 
under  the  proiiosed  umendnient  to  the  Constitution  providing  for  equal 
suffrage. 

I  take  pleasure  in  sending  you  herewith  a  copy  of  the  concurrent 
resolution  pr<i)K)sing  thin  amendment,  which  was  introduced  by  Mr. 
Flowers.  From  its  provisions  it  appears  that  the  alien  born  wife  of 
an  American  citizen  is  herself  deemed  to  have  the  rights  of  cilizensliip 
but  is  required  to  have  a  residence  of  at  least  five  years  in  this  country 
before  she  can  exercise  the  right  of  suffrage.  With  reference  to  the 
foreign  bom  unmarried  woman  who  has  ne\er  taken  out  naturalization 
papera,  I  would  say  that  she  is  to  l>e  regarded  as  an  alien  and  con- 
sequently has  no  political  rights.     In  the  case  of  a  widow,  to  which 
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you  refer,  if  her  husband  nas  at  the  time  of  liis  death  an  Amerienn 
citizen,  then  she  is  likewise  to  be  deemed  an  Anierioan  citizen  and 
subject  onlv  to  the  five  years  requirement  as  to  residence  before  ex- 
ercising the  rights  of  suffrage.  On  the  other  hand,  if  her  husband  wns 
not  at  the  time  of  his  death  an  American  citizen,  then  his  widow 
must  be  deemed  an  alien. 

Very  respectfullv. 

GRANT  FELLOWS. 
Ca-g-o.  Attorney  Oenei-al. 


ELECTION   LAW.     CHALLENGERS.      A   challenger  need   not   be  a 
resident  of  the  precinct  in  which  he  acts. 

April  2nd.  1913. 

Mrs.  Ida  31.  PerRon,  31!)  West  I-enawee  St..  I^nsing,  Michigan: 

Dear  Madam — Under  date  of  March  31st  you  have  i-equested  an 
opinion  from  this  deiiartment  as  to  whether  or  not  a  challenger  at  an 
election  must  be  a  resident  of  (he  precinct  in  which  he  is  to  act. 

In  reply  to  yonr  inquiry  I  woidd  f>ay  that  this  matter  is  governed  by 
Ihe  provisions  of  section  :i(iZ3  of  the  Compiled  Laws  of  1S!)7.  as  amended 
by  Act  No.  8  of  the  Public  Acts  of  the  second  extra  session  for  the 
year  1912.  I  do  not  find  in  the  section  referred  to  any  provisions  that 
seems  to  require  that  the  challenger  must  reside  in  the  particular  voting 
pi-ecinct  in  which  lie  is  to  act  as  snch  challenger.  In  the  absence  of 
such  requirement,  I  am  of  the  opinion  that  residence  is  not  a  pre- 
requisite to  such  service. 

Verv  i-espeotfuHv, 

GRANT  FELLOWS. 

(^'a-g-o.  Attorney  General. 


BANKING  LAW.  NUMBER  OF  DIRECTORS.  The  number  of  di- 
rectors cannot  be  decreased  or  increjised  hv  the  Board  of  Directors. 

VACANCY  ON  BOARD  OF  DIRECTORS.  The  law  requires  that  a 
vacancy  on  the  Board  of  Directors  shall  be  filled  by  the  Board. 

April  3.  1913. 
Hon.  E.  H.  Doyle,  Banking  Commissioner,  Capilo),  I^nsing: 

Dear  Sii^-I  have  your  commnnication  of  March  27th,  in  which  you 
state  that,  "The  Department  has  always  held  that  the  Board  of  Directors 
could  not  increase  or  decrease  the  number  of  8to<-kholders  constituting 
the  hoard,  that  the  only  authority  delegated  to  the  directoi"s  in  this 
regard  wns  that  they  could  indicate  tiie  manner  in  which  the  members 
of  the  board  should  be  elected,  and  in  case  of  a  vacancy  occurring  on 
the  board  between  the  annual  meetings  of  stockholders,  the  directorB 
have  the  right  to  fill  such  vacancy."  Yon  state,  "We  would  appreciate 
your  opinion  as  to  whether  or  not  the  Board  of  Directors  of  a  state 
bank  has  the  right  to  increase  or  decrease  the  number  of  members 
contttitnting  the  board." 

In  replv  thereto  would  sav  it  is  my  opinion  that,  at  least  bftween 
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stockholders'  meetings,  the  aamber  of  directore  cannot  be  decreased  or 
increased  by  the  Board  of  Directors,  Section  12  of  the  banking  law 
[)rovides  in  part  that,  "Any  vacancy  in  the  Board  of  Directors  shall 
be  filled  by  the  board,  and  the  director  so  apviointed  shall  hold  oflBce 
until  the  next  election,"  The  above  quoted  language  clearly  implies  a 
duty  devolving  upon  the  Board  of  Directors  to  fill  any  vacancy  that  may 
occur.  It  is  not  a  diflcretionarj'  duty  with  the  Board  of  Directors- 
It  is  a  positive  requirement  that  the  vacancy  "shall  be  filled  by  the 
board."  This  is  a  mandatory  provision,  and  the  law  clearly  contemplates 
a  strict  compliance  therewith. 

Very  respectfully, 

GRANT  FliLT^OWS, 
L-g-o,  Attorney  General. 


BAXKING  LAW.    SHARES  OF  STOCK.    Each  dii-ector  of  a  bank  must 
actually  own  ten  shares  of  the  capital  stock  of  the  bank. 


Hon,  Edward   H.  Doyle.   Commissioner  of  Banking,  Capitol,  Lansing: 

My  Dear  Sir — I  have  your  communication  of  March  22nd  in  which 
you  inquire  whether  as  a  condition  precedent  of  the  right  of  a  person  to 
be  elected  and  act  as  a  director  of  a  bank  he  must  actually  pay  In  full 
for  at  least  tea  sliaies,  or  if  he  subscribes  for  ten  shares  of  stock  and 
only  pays  for  fifty  per  cent  if  he  thereby  becomes  eligible  as  a  director. 

In  reply  thereto  would  say  sectiou  five  of  the  Imuking  law  requires 
that  at  least  50'^^  of  the  capital  stock  of  every  bank  shall  be  paid  in 
before  it  shall  be  authorized  to  commence  business.  Secti<m  12  of  the 
banking  lawi  which  relates  to  directors,  provides  in  part  that:  "Kvery 
director  must  own  and  hold  in  his  own  name  not  less  than  ten  shares 
of  the  capital  stock  of  such  bank." 

The  fact  that  a  bank  may  be  authorized  to  commence  business  with 
only  .W/i  of  the  capital  stock  thereof  iMiid  in  has  absolutely  nothing 
to  do  with  the  statutory  provision  requiring  every  director  to  own  and 
hold  in  his  own  name  not  less  than  1(1  shares  of  the  capital  stock.  The 
language  above  quoted  means  exactly  what  it  says.  It  means  that 
every  director  nnist  actually  own,  that  is,  that  he  must  have  fully  paid 
for  at  lejist  10  shares  of  the  capital  stocli  of  the  bank  and  not  that  he 
may  actimlly  i>ay  for  50^  of  the  10  shares  of  stock  and  subsequently 
have  (he  right  of  ownershiii  in  the  balance  thereof  when  he  makes  pay- 
ment  therefor. 

Verv   respectful  I  v. 

(iRAXT  FELIXJWS, 

I^go.  Attorney  General. 
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ELECTIONS.    Use  of  slip.     When  voter  may  require  assistance  in  writ- 
ing name  upon  ballot. 

April  3,  1913. 
D.  J.  Siook,  Reed  City,  Mich.: 

Dear  Sir- — I  liave  yours  of  the  31st  ult.  in  which  you  inquire;  "Can 
an  elector  run  on  printed  slips  for  a  township  oflBce,  or  must  the  name 
be  written  on  the  ballot.  If  wi-ote  on  the  ballot,  must  it  be  iwritten 
by  the  elector  in  the  booth  or  by  a  member  of  tlie  Election  board." 

In  reply  thereto,  would  state  the  election  law  provides  "If  the 
elector  wishes  to  vote  for  a  candidate  not  on  the  ticket  he  must  write 
or  i>lace  the  name  of  such  candidate  on  his  ticket,  opposite  the  name 
of  the  ofiice,  and  make  a  cross  in  the  circle  under  the  party  name."  This 
section  of  the  law  authorizes  the  nse  of  a  slip  or  the  writing  of  the 
name  on  the  ballot. 

If  the  elector  is  capable  of  writing  the  name  upon  the  ballot  he 
should  do  so  personally;  it  not  capable  or  able  he  may  upon  request 
obtain  assistance  from  the  election  board.  In  such  case  it  would,  in  my 
opinion,  be  lawful  for  a  member  of  such  Board  to  write  such  name  as 
may  be  directed  by  the  voter. 

Respectfully  yours, 

GRANT  FELIX)WS, 

Cr-pio.  Attorney  General. 


ELECTIONS.     Woman    taxpayers   cannot   vote   for   candidates   to    be 
elected  at.    Method  of  registration  for  women. 

April  3,  1913. 
V.  O.  Eubank,  ]{ravo,  Mich.  : 

Dear  Sir — Yours  of  the  31st  ult.  received.  You  ask  "Can  a  woman 
who  is  ii  tax  payer,  or  wJio  owns  property  jointly  with  her  husband,  vote 
at  a  township,  county  and  State  election;  must  she  register;  can  she 
vote  for  the  persons  on  the  ticket,  or  just  on  the  question  of  bonding  and 
raising  money?" 

In  re|)ly  t'hercto  will  state  Section  1  of  Act  206  of  the  Public  Acts 
of  1009.  provides: 

'•.\t  any  election  hereafter  held  in  any  village,  township,  city, 
county  or  school  district  at  which  any  question  involving  the  direct 
expenditure  of  public  money  or  the  issue  of  bonds  shall  be  sub- 
mitted to  a  vote  of  the  electors,  every  woman,  who  possesses  the 
qualifications  of  male  electors  and  has  property  assessed  for  taxes 
in  any  part  of  the  district  or  territory  to  be  affected  by  the  result 
of  such  election,  shall  be  entitled  to  vote  thereon." 

The  aiKtve  section  confers  upon  women  the  right  to  vote  upon  ques- 
tions involving  the  direct  expenditure  of  public  money  or  the  issue 
of  bonds,  she  has  no  right  to  vote  for  candidates  or  npon  other  mat- 
ters submitted.  Sections  two,  three  and  four  of  said  Act  No.  206  of 
the  Public  Acts  of  190!*.  provides  for  the  registration  of  a  woman  en- 
titled to  vote  on  such  questions  and  points  out  the  method  of  con- 
ducting such  registration.     A  woman  is  not  entitled  to  vote  on  a>gv^C 
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tion  involving  the  dirert  expenditure  of  public  money  or  the  issne  of 
lH>nds  unless  she  shall  be  i-egistered  in  accordance  with  law  except  at 
school  elections  where  the  question  of  the  direct  expenditure  of  public 
money  or  the  issue  of  bonds  is  to  be  voted  upon,  in  which  case  a  n'oman 
iihall  be  permitted  to  vote  without  registering. 

Respectfullv  yours, 

GRANT  FELLOWS, 
-  Cr-pi-o.  Attorney  General. 

ELECTIONS.     liesidence  for  voting  purposes,  what  deemed. 

April  3,  1913. 
J.  P.  Webb,  Trout  Creek.  Mich.: 

Dear  Sir — I  have  youi-8  of  the  29th  ult.  in  which  you  state; 

list)  "A  single  man  registered  and  voted  at  the  last  fall  election  in 
precinct  number  one  of  Intei-ior  township.  He  worked  in  an  adjoining 
township  during  the  winter,  returning  to  precinct  number  one.  Interior 
township,  a  few  days  previous  to  a  caucus  held  in  said  precinct.  He 
offered  his  vote  at  the  caucus  and  same  was  challenged.  Had  he  a 
right  to  vote?" 

(2nd)  "A  mill  company  has  their  mill  in  one  voting  precinct  of 
Interior  township  and  their  lumber  camp  where  their  woodsmen  stop  in 
unother.  Where  do  the  men  vote  that  lodge  at  the  camp,  where  the  mill 
is,  or  in  the  precinct  wrhere  the  camp  is  located?" 

In  reply  to  question  number  one: 

The  question  of  residence  is  largely  one  of  intent.  If  the  person  in 
question  did  not  intend  to  abandon  his  legal  residence  in  precinct  num- 
ber one  Interior  Township  w-hile  he  was  working  in  an  adjoining  town- 
ship, but  on  the  contrary  considered  Interior  Township  his  home,  he 
unquestionably  should  not  have  been  deprived  of  his  vote  on  the  ground 
that  he  was  a  non-resident.  The  simple  fact  of  moving  away  does  not 
in  all  cases  result  in  the  abandonment  of  same  as  a  le^al  residence,  but 
that  dejtends  as  before  stated,  upon  the  intention  of  the  voter. 

As  stated  in  number  one  residence  is  to  be  determined  largely  from 
the  intent  of  the  voter. 

[  am  inclined  to  the  opinion  that  the  simple  fact  that  these  men 
are  working  at  the  mill  in  one  township  would  not  confer  any  voting 
privileges  upon  them  in  the  township.  It  has  been  held  by  the  Courts 
(if  this  Stale  where  an  elector  lodges  in  one  township  and  boards  in 
another  the  latter  should  generally  be  considered  his  legal  residence  for 
voting  purposes,  but  in  the  case  presented  by  you  if  the  men  simply  work 
at  the  mill  and  have  no  other  claim  to  residence  excepting  that  fact,  I 
am  constrained  to  believe  that  their  legal  residence  for  the  purpaae  of 
voting,  if  any.  would  be  in  the  township  where  fhev  lodge. 
Respectfuilv   vours, 

GRANT  FELLOWS. 

Cr-pi-o.  Attorney  General. 
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ELECTIONB.     Discretion  of  Registration  Board.     Disci-etioa  of  Board 
of  Election  Inspectors. 

April  3,  1913. 
J.  F.  Hofsfetter,  Frankfort,  Mich.: 

Dear  Sir— I  have  vours  of  the  2nd  inst.  in  which  you  ask;  "With 
regard  to  the  law  of  registration  of  qualified  and  legal  voters,  viz: 
any  if  a  man  a  resident  of  the  state  for  six  months,  but  in  the  township, 
ward,  or  precinct,  twenty  days,  can  he  be  refused  the  privilege  of  being 
registered  if  he  properly  presents  liis  name  and  self,  on  the  day  of 
f^istration  ? 

Or  have  the  board  a  right  to  refuse  bim  that  privilege?  Again  take 
(he  same  person,  who  under  circumstances  as  stated  has  been  refused 
registration ;  presents  himself  at  the  polls  on  election  day  and  demands 
to  be  permitted  the  right  of  voting,  by  the  swearing  in  of  his  vote,  be 
denied  such  right  and  privilege  by  the  election  board  on  account  of 
not  being  registered;  he  having  of  course  been  denied  right  of  regis- 
tration by  the  board  on  the  gi'ound  that  be  has  not  been  a  i-esident  of 
the  township  for  thirty  days  previous  to  the  day  of  rq»istratiou;  but. 
hotvever  under  the  law  defining  elections  full  }l  days,  ichick  in  my 
opinion  gives  him  the  right  to  cote,  and  also  swear  in  said  vote  without 
liability  on  his  part;  or  the  right  of  the  board  to  rrfnse  to  reccire  said 
vote  legally." 

In  reply  thereto  would  state  the  Board  of  Kegistration  is  not  jier- 
mitted  to  register  the  name  of  any  person  unless  a  person  possesses 
the  necessary  (jualificatious  of  an  elector  in  the  particular  precinct 
wherein  he  seeks  registration.  If  a  person  seeking  registration  is  willing 
to  make  oath  as  to  his  qualifications  it  is  the  duty  of  the  board  to 
allow  such  opportunity,  but  they  are  not  bound  by  his  statements  and 
are  not  compelled  to  register  his  name  unless  satisfied  that  he  is  legally 
qualified. 

An  unregistered  person  cannot  compel  the  acceptance  of  his  vote  by 
oft'ering  to  take  the  required  oath  as  to  his  qualifications.  In  this 
respect  the  law  is  not  similar  to  that  pertaining  to  registered  voters. 

"No  one  shall  be  an  elector  or  entitled  to  vote  at  any  election 
unless  he  •  '  "  •  has  resided  •  •  •  •  in  the  township  or  ward 
in  which  he  offers  to  vote  twenty  days  preceding  such  election." 

Respectful  ly   yours, 

GRANT 'fellows, 
Cr-pi-o.  Attorney  General. 


HOMESTEAD.     What  considered  abandonment  of. 

April  3,  1013. 

Hon.  A,  C.  Carton,  State  Land  Commissioner,  Capitol,  I^ansing: 

Dear  Sir— You  have  referred  the  enclosed  communication  to  this  de- 
partment, together  with  a  request  for  an  opinion  in  respect  thereto. 
The  writer  asks  "Would  you  kindly  advise  me  whether  a  man  holding 
a  homestead  in  one  township  and  offers  himself  as  a  voter  and  votes  in   i 
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a  caucus  in  auotlier  tuwnsliip.  wtmUl  tlierebv  repudiate  bis  rights  to 
bis  bomeetead?" 

In  reply  tberefo  would  state  Section  S!)5;i  of  tbe  Compiled  Ijiws  of 
1897,  as  amended,  provides  in  part  as  follows: 

"•  •  *  *  The  Commissioner  shall  issae  a  certificate  to  such 
person  for  such  land  upon  the  payment  of  tbe  sum  ten  cent»  per 
acre,  conditioned  that  such  person  shall  reside  cnntinnouslj'  upon 
said  lands  for  tbe  period  of  five  years  and  improve  tbe  same," 

Tbe  object  of  the  homestead  law  is  two-fold:  (1st)  The  improvement 
of  the  land;  (2nd)  To  provide  settlers  for  the  same;  and  it  is  apparent 
from  an  examination  of  tbe  above  quotation  that  the  law  contemplates 
actual  residence  upon  the  homestead  tract.  Any  change  of  residence 
would,  in  my  opinion,  be  considered  an  abandonment  of  the  homestead 
rights. 

The  question  of  residence  is  largely  a  question  of  latent.  I  am  not 
prepared  to  say  that  tbe  Act  of  a  person,  simply  by  offering  himself  as 
a  voter  in  another  township  would  be  considered  as  a  change  of  resi- 
dence and  a  consequent  abandonment  of  homestead  riglits.  If  such 
person  voted  in  another  township,  thereby  indicating  a  change  of  resi- 
dence the  same  would  be  comi)etent  evidence  in  detenuiuing  whether 
or  not  tbe  said  person  had  abiindoned  said  homestead  rights. 
Respectfully  vours, 

GRANT  FELLOWS. 

Cr-pi-o.  Attorney  General. 


ELECTIONS.    RESIPEKCE.    How  determined.    Residence  not  lost  by 
reason  of  employment  in  tbe  senice  of  tbe  United  States. 

April  3,  1913. 
E.  F.  Bills,  Hale,  Mich.: 

Dear  Sir — I  have  yours  of  the  2nd  inst.  in  which  you  seeic  informa- 
tion regarding  your  right  to  vote  at  the  coming  election  in  Plainfield 
Township.  You  state:  "I  have  lived  and  voted  at  Hale,  Tosco  Comity, 
Michigan,  (Township  of  Plainfield)  for  the  last  eight  years,  but  on  tbe 
16th  of  January.  1913,  I  Ix^n  canying  United  States  mail  under  con- 
tract with  tbe  Post  Office  Department  from  Five  Channels  of  tbe  Town- 
ship of  Oscoda,  Iosco  County,  to  Hale,  and  to  do  this  work  I  am  now- 
living  at  Five  Channels,  have  built  a  boiise  as  a  temporary  home  and 
stay  at  Hale  all  day,  I  only  moved  enough,  a  ver>'  little  furniture,  and 
left  my  bouse  in  Hale  furnislied  just  as  when  living  there,  my  wife  is 
at  Five  Channels  part  of  the  time.  Five  riiannels  is  a  temporary  town 
for  the  erection  of  dams  by  tbe  Eastern  Michigan  Power  Company." 

The  question  of  residence  is  largely  a  question  of  intent.  If  you  did 
not  intend  to  remove  permanently  from  the  township  of  Plainfield,  but  on 
the  contrary  went  to  Five  Channels  considering  Five  Channels  simply 
as  a  temporary  place  of  abode  and  intended  to  return  to  tbe  township 
of  Plainfield  and  since  .January  Ifith,  191.1,  you  have  considered  the  Town- 
ship of  Plainfield  as  your  home,  yon   have  not  abandoned  your  legal 
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residence  in  FlaiuQeld  Township  and  you  should  be  permitted  to  vote 
at  tlie  coming  election  in  Plainfield  TownsLip. 

In  this  connection  I  also  call  your  attention  to  Section  2,  Article  3 
of  the  Constitution   of  1908  of  the  State  of  Michigan,  which  provides 
*'Xo  elector  shall  be  deemed  to  have  gained  or  lost  a  residence  by  reason 
of  his  being  employed  in  the  service  of  tlie  United  States  •  •  •." 
Respectfully  vonrs, 

GRANT  'fellows. 
Crpio.  Attorney  General. 


KLEf'TIONS.  Right  to  participate  in  party  caucus.  Residence,  how 
determined.  Effect  of  nuauthorixed  vote  upon  nominations  made  at 
party  caucus. 

April  3,  1913. 

W.  S.  Locke,  McMillan,  Mich.: 

Dear  Sir — I  have  yours  of  the  Ist  inst.  in  which  you  ask:  "Has  a 
man  who  never  was  registered  in  a  tonliship  and  has  a  family  living 
elsewhere  hut  who  came  into  that  township  twenty  days  previous  to 
election,  his  family  atill  residing  in  another  County,  a  right  to  nominate 
candidates  at  a  caucus.  He  never  voted  here  and  will  not  have  a  vote 
here  until  election  day  if  he  can  then  vote  here,  his  family  residing  in  an- 
other County. 

Second,  if  tie  has  no  vote  and  uo  say  in  the  caucus  would  it  invalidate 
the  ticket  so  nominated?" 

In  reply  thereto  would  state  the  question  of  residence  is  largely  a 
question  of  intent.  If  the  person  mentioned  came  into  your  town- 
ship with  the  intention  of  making  that  his  place  of  residence  and  came 
into  said  township  twenty  days  previous  to  election,  he  would  be  en- 
titled to  vote  if  otherwise  qualified. 

If  qualifled  to  vote  at  said  election  he  undoubtedly  ^■xiuld  have  the 
right  to  participate  in  his  party  caucus. 

The  fact  that  his  family  lived  in  another  township  would  not  be 
controlling  of  the  question  of  residence. 

In  i-eply  to  your  second  question,  Section  11458  Compiled  I^aws  of 
1897  prescribes  a  nielhod  whereby  a  pei'son's  vote  may  be  challenged  at 
II  party  canons.  I'pon  such  challenge  being  made  it  becomes  the  duty 
of  the  pi-esiding  officer  of  said  caucus  to  administer  to  the  person  chal- 
lenged an  oath  to  the  effect  that  he  true  answei-s  makes  to  such  ques- 
tions as  shall  be  put  to  him  touching  his  qualifications  as  a  voter  and 
his  right  to  vote.  He  may  then  be  examined  as  to  such  qualifications 
and  if  he  shall  swear  to  the  necessary  qualifications  as  a  voter,  etc..  he 
sliall   be  permitted  to  vote. 

I  appi-ehend  from  your  communication  that  this  was  not  done  with 
the  party  in  question.  Hence.  I  am  inclined  to  the  opinion  that  the 
action  of  the  caucus  is  valid  irresi>ective  of  the  qualifications  of  this 
]»!irticular  voter.  This  certainly  would  l>e  true  if  the  vote  in  question 
<lid  not  affect  the  result  of  the  caucus. 

RespectfuHv  vours. 

GRAXT  F]-:LIX>W8, 

Orpi-o.  Attomey  General, 
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SCHOOL  LAW.    Qualification  of  voters  uiwn  question  of  organizing  a 
unit  school  district. 

April  3,  1913. 
Roy  C.  I>aTis,  Buckley,  Mich.: 

Dear  Bir — I  have  yours  of  the  Ist  iusl.  in  which  you  ask:  "Is  a 
person  a  voter  on  the  unit  school  snstcni  if  property  has  nei'er  heen 
assessed  to  them?" 

In  reply  thereto  would  state  Section  4CC2  of  the  Compiled  Laws  of 
1897,  as  amended  by  Act  83  of  the  public  acts  of  1909,  provides: 

'■In  all  school  elections  every  citizen  of  the  United  States  of 
the  age  of  twenty-one  years,  male  or  female,  who  owns  prop- 
erty which  is  assessed  for  school  taxes  in  the  district,  or  who 
is  the  jiarent  or  legal  guardian  of  any  child  of  school  age  in- 
cluded in  the  school  census  of  said  district,  and  who  has  resided 
in  said  district  thi'ee  months  next  preceding  such  election,  shall 
be  a  qualified  voter." 

On  the  question  of  voting  school  taxes  the  privilege  of  voting  is 
limited  to  persons  owning  property  which  is  assessed  for  school  taxes 
in  the  district, 

I  am  of  the  ojiinion  that  this  limitation  would  not  apply  in  voting 
upon  the  question  of  organi7.ing  as  a  unit  school  district.  In  other 
Wflrds,  parents  and  guardians  as  well  as  the  owners  of  taxable  property 
shall  be  permitted  to  vote. 

The  fact  that  pro]>erty  has  ne\er  l)een  assessed  to  a  person  would 
not  disqualify  such  person  from  voting  at  said  election.  The  privil^e 
of  voting  under  this  section  is  not  conferred  upon  tax  payers,  but  is 
conferred  u])on  one  who  owns  projwrty  which  is  assessed  for  school 
taxes  in  the  district. 

Consequently,  I  would  advise  that  a  person  owning  such  property 
is  entitled  to  vote  whether  or  not  the  same  has  ever  been  assessed  to 
such  person. 

Respectfnilv  vours, 

GRAXT  'fellows, 

Cr-pi-o,  Attorney  General, 


TOWXSIITP  ItOARH.     Al'THORITV.     The  sele<-tion  of  the  town  hall 
site  should  he  left  to  the  electors,  nither  than  to  the  township  hoard. 

April  3.  1913. 
Mr,  William  .T.  Hranstrom,  I'rosecuting  Attorney,  Fremont,  Michigan: 

I>e)ip  Sir — I  am  in  receipt  of  your  letter  of  the  Ist  iust.  in  which  you 
request   an   opinion   upon   the   following  questions: 

i.  Has  a  townsliip  board  any  authoi'ity  to  locate  and  establish  a 
town  hall  site? 

2.  Is  it  proper  for  the  votei-s  of  a  town  to  bond  to  build  a  town  hall 
until  the  site  is  entablished?"  /  -      i<..  L. 

It  occui-s   to  me  that  the  matter  of  the  selectionM(jif5y»-rf» '^rMhe 
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town  iiall  is  for  tlie  determiiiafioii  of  the  electors  of  tlie  tow-nship  to 
be  expressed  at  tbe  regular  township  meeting  or  at  a  special  meeting 
called  for  that  purpose.  Section  228fi  of  the  Compiled  Ijiwb  of  1897 
confers  power  npon  the  meeting  to  prescribe  the  place  at  which  the 
regular  meeting  for  the  ensuing  year  shall  be  held,  and  I  am  of  the 
opinion  that  the  selection  of  a  ijemianent  site  is  to  be  determined  by 
the  same  authority.  Consequently,  the  township  board  has  no  authority 
to  act  in  the  premises.  The  submission  of  the  question  as  to  whether  or 
not  money  for  such  purpose  shall  l)e  raised  is  governed  by  the  provisions 
of  section  2270  of  the  CompUetl  Laws  of  1897.  I  seeno  reason  why 
both  questions,  that  is  as  to  the  selection  of  a  site  and  the  voting  of 
money  therefor,  may  not  properly  be  voted  upon  at  one  and  the  same 
meeting,  provided  of  course  that  the  required  notice  shall  have  been 
given  as  provided  in  section  2270.  Which  question  shall  be  determined 
first  is  a  matter  resting  in  the  discretion  of  the  electors  participating 
in  such  meeting. 

Very  respectfully, 

GRANT  FELLOWS, 
Ca-g-o.  ■  Attorney  General. 


SCHOOL  MONKYS.    DEPOSITORY.    The  electors  at  the  annual  meet- 
ing may  designate  a  depository  for  the  district  fund. 

April  3.  1913. 
Mr.  F.  G.  Coburn,  Memphis.  Michigan: 

Dear  Sir — ^Your  letter  of  the  1st  inst,  relative  to  the  depositing  of 
moneys  Iw'longing  to  a  certain  school  district,  has  been  received.  You 
state  that  the  sum  of  flS.OdO  has  been  niised  for  building  purposes, 
and  wish  to  know  whether  ov  not  the  school  buai-d  has  authority  to 
prescribe  the  bank  or  hanks  in  which  said  money  shall  be  kept  or  if 
there  is  any  pi-ovision  of  hnv  i-cgulating  tiie  same. 

This  is  a  matter  that  is  poveined  by  the  provisions  of  section  4fiflO 
of  the  Compiled  IjUws  of  18:)7.  as  last  amended  hy  .\ct  No.  218  of  the 
Public  Acts  of  1911.  The  section  cited  confers  upon  the  electors  at 
the  annual  meeting  the  right  to  designate  the  depository  in  which  the 
funds  of  the  district  shall  be  placed.  In  case  the  electoi-s  fail  to  ex- 
ercise this  right,  the  matter  rests  with  the  treasurer,  the  school  board 
being  given  no  authority  to  take  action  in  the  premises. 

Trusting  that   this  answers  your  question,  I  am. 

Respectfully  vours, 

GRANT 'FELLOWS, 

Ca-g-o.  AttoiTiey  General. 

OFFICES.     IXCOMPATIRILITY.     The  offices  of  Justice  of  the  Peace 
and  village  clerk  are  not  inconii)atible.' 

April  3,  1913. 
Mr.  Jacob  Graf,  Village  Clerk.  Montague,  Jlichigan : 

Dear  Sir — Your  letter  of  the  1st  inst.  requesting  an  opinion  from 
this  department  npon  certain  matters  therein  submitted,  has  been  re- 
ceived. You  wish  to  know  if  one  may  hold  the  office  of  village  clerk 
and  that  of  justice  of  the  jve-ace  at  the  same  time. 
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III  reply  to  this  inquiry  I  wonid  say  that  as  a  general  proposition 
two  or  more  offices  may  lie  lield  by  one  person  simultaneously  unless 
there  is  some  jirovision  of  the  statutes  prohibiting  the  incumbent  of 
one  office  from  holding  any  other  office,  or  unless  the  duties  of  the 
two  are  of  sneli  a  nature  as  to  be  conflicting.  If  the  latter  condition 
exists  then  the  oiHces  must  be  deemed  to  be  incompatible  and  may  not 
be  held  by  one  person  at  the  same  time. 

With  regard  to  the  offices  of  village  clerk  and  justice  of  the  jieace, 
it  does  not  occur  to  nie  that  the  duties  placed  upon  one  are  of  such 
a  nature  as  to  be  in  conflict  with  the  duties  of  the  other.  I  might 
suggest,  however,  that  the  two  justices  of  the  peace  wiiose  terms  soonest 
expii-e  are  members  of  the  township  bonrd  and  any  justice  is  liable  to 
be  called  to  serve  in  this  capacity.  It  is  |)osstble  that  some  provision 
of  your  village  charier  may  place  upon  the  clerk  a  duty  or  duties  in- 
consistent with  those  pertaining  to  a  member  of  the  township  board. 
If  such  is  the  case,  the  offices  must  of  conrse  be  considered  incom- 
jiatible;  otherwise,  I  am  of  the  opinion  that  thei-e  is  nothing  to  prevent 
one  person  discharging  the  duties  of  both.  I  would  therefore  refer 
yon  to  your  village  charter  upon  the  matter  suggested  above. 

You  have  also  submitted  an  inquiry  relative  to  the  liability  of  a  mem- 
ber of  the  partnership  for  partnership  indebtedness.  I  am  constrained 
to  advise  you  that  this  is  strictly  a  private  matter,  and  as  such  is  not 
within  the  province  of  this  departnient. 

Verv   respectfullv, 

OK.iKT  FBLLOWS. 

Ca-g-o,  Attorney  General. 

OFFirKS.     IXCOJir.VTIBILlTY.     The  offices  of  county  truant  officer 
and  supervisor  are  incompatible. 

April  3,  1913. 

Mr.  Martin  U.  Nester,  County  School  Commissioner.  Rogei-s  City,  Mich.: 

Dear  Wir — Your  letter  of  the  •2nd  inst.  requesting  an  opinion  from 
thi*i  department  as  to  whether  or  not  a  county  truant  officer  may  legally 
hold  the  office  of  supervisor,  has  been  received. 

As  a  general  proposition,  two  or  more  offices  may  be  held  by  one 
l>ei-son  at  the  same  time  unless  there  is  some  provision  of  the  statutes 
prohibiting  the  incumbent  of  one  office  from  holding  another  office,  or 
unless  the  duties  of  the  offices  so  held  ai-e  of  such  a  nature  as  to  be 
in  conflict.  My  attention  is  called  to  no  enactment  forbidding  the 
county  trnant  officer  or  the  supervisor  to  hold  any  other  office.  How- 
ever, this  department  has  heretofore  held  that  the  two  are  incompatible 
in  fact,  baaing  the  holding  upon  the  proposition  that  the  supervisor, 
as  a  member  of  the  Hoard  of  County  Supervisors,  is  called  upon  to 
pass  upon  the  acconntw  and  claims  of  the  tniant  officer.  This  would,  in 
my  opinion  render  the  two  offices  incompatible. 

Verv   respectful! V. 

(JRAKT  FELIX)WS, 

Cag-o.  Attorney  General. 


.yGoogle 
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ELECTION  LAW.    A  person  may  run  for  office  on  slips. 

April  3,  1913. 
Mr.  H.  E.  Morton,  Muskegon  Heights,  Michigan: 

Dear  Sir — Your  letter  of  the  2nd  inst.  relative  to  .vour  recent  primary 
election  has  been  received.  You  state  that  the  name  of  a  certain  party 
who  is  enrolled  as  a  Democrat  was  wTitten  on  three  ballots  over  the 
name  of  the  candidate  for  the  nomination  on  the  Republican  ticket  who 
secure*!  such  nomination.  You  wish  to  knoiv'  if  this  party  may  run  for 
the  oBloe  on  slips. 

In  reply  to  your  question  I  would  say  that  there  is  nothing  in  the 
general  election  law  of  this  state  to  prevent  voters  from  writing  in 
upon  the  ballot  in  the  proper  space  the  name  of  any  ])ei'son  or  pasting 
the  name  of  such  person  upon  the  ballot.  It  follows,  therefore,  that 
the  party  to  whom  you  refer  may  run  upon  slips  if  he  so  desires.  The 
primary  law  has  reference  to  the  nomination  of  candidates  only  and 
the  printing  of  the  names  of  such  candidates  upon  the  official  ballot. 
Respectfully  vours, 

GRANT  'fellows. 

Ca-g-o.  Attorney  General. 


ni<5HWAY  LAW.   OVERSEERS.  Manner  of  .selecting  same  considerpd. 

April  3.  Ifll3. 
Josei>h   Brooks,   Birmingham,  Mich.: 

Dear  Kir — I  am  in  receipt  of  your  letter  of  the  1st  inst.  in  which  you  re- 
quest to  be  advised  as  to  the  manner  in  which  over-seers  of  highways  ai'c 
io  t)e  elected. 

Replying  to  your  (]ueRtion  I  assume  that  your  township  has  been 
divided  into  road  districts  pursuant  to  the  provisions  of  Sec.  i>  of 
(chapter  '2  of  the  Oeueral  Highway  Law  of  190!).  If  such  is  tiie  ca.<e 
I  would  call  your  attention  to  Sec.  6  of  C'hajiter  1.3  of  the  same  act 
which  reads  in  part  as  follows: 

"Thei-e  shall  also  bo  ele<'ted  at  such  meeting,  to  !»  chosen  viva 
voce,  or  in  such  manner  as  the  iiieeling  may  dii'ect,  <me  ovei-seer 
of  highways  for  each  road  district,  and  no  elector  except  a  resi- 
dent in  the  district  where  the  overseer  is  chosen  or  an  elector 
of  the  township  having  taxable  propei-ty  in  such  district,  shall 
vote  for  said  ovei'seer  and  as  many  pound  mastei-s  as  the  meeting 
may  direct :  l'n>vid('d.  if  there  -shall  be  bnt  one  road  district 
in  a  township  the  overseer  of  highways  for  that  district  shall  be 
elected  by  ballot  in  the  same  manner  as  other  township  officers 
are  elected.  •  •  •  •" 

Inasmuch  as  your   township   is  divided   into  four  road   districts   it 
follows  that  the  overseers  in  each  are  to  be  chosen  by  a  viva  voce  vote 
unless  the  township  meeting  chooses  to  select  them  by  ballot. 
Trusting  Ibis  gives  you  the  desired  information,  I  am, 

Respectfnilv  voui-s,  . 

(SRAXT  FELLOWS,   i(.)0<^le 
ru-la^>.  Attorney  Oenei-al,  *- 
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ELECTION  IlWV.  CANDIDATES.  A  person  may  be  nominated  for 
an  office  by  more  than  one  party  but  his  name  may  not  be  printed 
in  more  timn  one  column  on  the  ballot. 

April  3,  1913. 

Ur.  W.  F.  Bisbee,  Mikado,  Michigan: 

Dear  Sir — Your  letter  of  the  3l8t  ultimo  relative  to  certain  election 
matters  has  been  received.  You  wi8h  to  be  advised  if  one  person  may  be 
a  candidate  for  ofBce  on  several  tickets. 

In  reply  to  your  question  I  would  say  that  there  is  nothing  to  pre- 
vent a  person  being  nominated  for  a  particular  office  by  more  than 
one  political  party.  However.. it  is  specifically  provided  in  section  3621 
of  tlie  Compiled  I^ws  of  1897.  as  last  amended  by  Act  302  of  the 
Compiled  T>awB  of  1909,  "That  it  shall  be  unlawful  for  said  board  of 
election  commissioners  to  cause  to  be  printed  or  placed  in  more  than 
one  column  on  the  ballot  or  voting  machine  the  name  of  any  candidate 
who  shall  have  received  the  nomination  by  two  or  more  parties  or  politi- 
cal organizations  for  the  same  office.  Any  person  so  receiving  the 
nomination  for  the  same  office  by  two  or  more  parties  or  political 
organizations  shall  within  five  days  after  his  name  has  been  certified 
to  said  election  commissioners  as  having  been  nominated  by  two  or 
more  political  parties  for  the  same  office  give  notice  to  the  Board  of 
Election  Commissioners  •  •  •  •_  specifying  in  such  notice  the  column  of 
each  jMirty  or  political  organization  on  the  liallot  or  voting  machine  who 
wishes  his  name  to  be  printed  or  j>laced."  The  statute  goes  on  to 
provide  further  that  in  case  the  candidate  fails  to  make  the  selection 
provided  for  in  the  provision  quoted  above,  the  Board  of  Election  Com- 
missioners shall  print  his  name  in  the  column  of  the  party  from  whose 
committee  notice  of  the  candidate's  nomination  was  first  received.  The 
provisions  of  this  general  act  are  made  applicable  to  all  cities,  village 
and  township  eJectionfi,  except  that  the  notice  to  be  given  by  the  can- 
didate as  to  the  party  on  whose  ticket  he  elects  to  nm  must  be  given 
within  two  days  after  his  name  has  been  certified  by  two  or  moi'e  politi- 
cal parties  for  tlie  same  office. 

Trusting  that  this  gives  you  the  information  desired,  I  am, 
Respectfully  yours, 

Glt-tNT  FELIX>WS. 

Ca-go.  Attorney  General. 

MICHIGAN  SOLDIERS'  HOME.  SUCCESSOR  TO  MEMBER  OF 
BOARD. 

1,  Governor  authorized  to  appoint  successor  to  J.  B.  Griswold. 

2.  Not  necessiiry  to  notify  a  member  whose  ttnn  has  expired, 

April  3,  1913. 
Hon.   Woodbridge  N.   Ferns,   Govenior,  Capitol,  Ijunsing: 

Dear  Sir — Relative  lo  the  appointment  of  a  successor  to  J.  B.  Gris- 
wold to  Board  of  Managers  of  the  Michigan  Soldiers'  Home. 

In  response  to  your  request  for  my  opinion  as  to  your  authority  to 
make  this  appointment,  I  have  the  honor  to  advise  you  as  IplJpi^einK^- 
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It  a|)pearB  from  the  records  that  Dr.  Griswold  was  appointed  by 
lioveiiior  Osborn  under  date  of  May  2nd,  1911,  to  fill  out  the  uo^c- 
pired  term  of  E.  O.  Shaw  who  reBigned  his  commission.  Mr.  Shaw's 
term  would  end  February  28th,  J915,  and  Dr.  Griswold's  commission 
was  executed  to  expire  on  tbe  same  date.  From  the  certificate  of  the 
Hecretarv  of  State  it  appears  that  the  regular  session  of  tbe  Legisla- 
ture of  Iflll  was  determined  by  adjournment  May  2nd,  1911,  Dr. 
OrisHold  does  not  api»ear  to  have  been  confirmed  in  his  appointment  by 
the  Senate  at  any  regular  sesuon  nor  at  the  extra  sessions,  held  in 
1912. 

Merahei-8  of  this  Board  of  Control  are  appointed  nntler  authority  of 
Se<tion  2(l5fi  Compiled  Laws,  which  provides  as  follows: 

"TJie  general  «uper\'ision  and  government  of  said  soldiers'  home 
shall  be  vested  in  a  board  of  managers,  to  cwisist  of , six  mem- 
beifl,  who  shall  be  appointed  by  the  Governor,  by  and  with  the 
advice  and  consent  of  the  Senate,  the  members  of  which  Board 
shali  hold  their  office  for  the  respective  terms  of  two,  fonr  and 
six  yeai-s  from  the  first  day  of  May,  1885,  and  until  their  suc- 
cessors shall  be  appointed  and  qualified,  said  respective  terms  of 
oHice  to  be  designated  in  their  8e\"eral  appointments,  and  theire- 
after  there  shall  be  two  members  of  said  board  appointed  every 
two  years  whose  term  of  office  shall  continue  for  six  years,  or 
until  their  successors  are  appointed  and  qualified.  The  Governor 
shall  be  a  member  of  said  Board  ex-officio,  and  shall  be  chairman 
thereof." 

Section  1171  Compiled  I^ws,  provides; 

"All  officers  appointed  by  the  governor  during  the  recess  of  the 
legislature,  sliall  continue  to  exercise  the  duties  of  their  respec- 
tive ofilcen  until  the  close  of  the  next  succeeding  session,  unless 
otliers  shall  lie  appointed  in  their  stead  by  com]>etent  authority, 
and  shall  have  entered  upon  the  dischai^  of  their  respective 
duties." 

Reading  these  two  sections  together.  I  am  of  the  opinion  that  you 
have  authority  to  appoint  a  successor  to  Dr.  Griswold,  and  that  it  is 
not  essential  that  any  fomml  notice  should  be  given  to  Dr.  Griswold 
of  such  fact. 

Respectfullv  vours. 

grant'  fellows, 

P-pi-o.  Attorney  General. 

ELECTIONS.     HOURS  FOR  POLLS.     IMMEDIATE  EFFECT  ACT. 

Xew   law   given   immediate  effect,   changing  hours   fur   polls,   not  in 

effect  till  no  days  from  end  of  1913  session. 

April  3,  1913. 
51r.   Roy  C.   M«Kn-e,   County  Clej-k.  Coldiniter.   Mich.: 

Dear  Sir — I  have  your  communication  of  the  1st  inst.  relative  to  the 
hours  for  keei)ing  the  polls  open  on  election  day.  i 

In   i-cply  therelo  wonld  say  that  a  bill  has  recenlly  l»een  pasiit^cl^^y 
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the  Legislature  amending  Section  5  of  Act  190  of  the  Public  Acts  of 
1891  to  read  as  follows; 

"Section  1.  Section  five  of  Act  No.  190  of  tlie  Public  Acts  of 
1891,  entitled  'An  Act  to  prescribe  the  manner  of  conducting  and 
to  prevent  fraud  and  deception  at  elections  in  this  State,'  being 
section  361C  of  the  Compiled  I^aws  of  1897,  as  amended  by  Act 
No.  60  of  the  Public  Arts  of  1911,  is  hereby  amended  to  read  as 
follows: 

Sec,  5.  On  the  day  of  election  the  polls  thereof  shall  be  open 
at  seven  o'clock  in  the  forenoon  or  as  soon  thereafter  as  may  be, 
and  shall  be  continued  open  until  five  o'clock  in  the  afternoon 
of  the  same  dny  and  no  longer;  but  in  townships  the  board 
may  adjourn  the  polls  at  twelve  o'clock,  noon,  for  one  hour,  in 
its  discretion.  The  inspectors  shall  cause  proclamation  to  be 
made  upon  opening  the  polls  and  cause  proclamation  to  be  made 
of  the  closing  of  the  polls  one  hour,  thirty  miuutes  and  fifteen 
minutes,  respectively  before  closing  thereof:  Provided,  That  city 
councils,  village  councils  or  township  boards  may  by  resolution 
keep  the  polls  open  until  eight  o'clock  in  the  evening  of  the  same 
day  and  no  longer." 

This  act  has  been  given  immediate  effect  and  was  signed  by  the  Gov- 
ernor March  Slst.  J  am  of  the  opinion,  however,  that  under  the  pro- 
visions of  Section  21  of  Article  V  of  the  Constitution,  the  Ij^slature 
is  not  authorized  to  give  this  act  immediate  effect,  and  therefore  its 
operation  must  be  postponed  until  the  expiration  of  the  ninety  days  from 
the  end  of  the  present  session. 

Respectfully, 

GRANT  FELLOWS, 
P-la-o.  Attorney  General. 

FRATERNAL  BENEFIT  SOCIETY.  MOBILE  BILL.  FEDERAZIONE 
COLOMBO  PRATELLANZA.  The  F.  C.  F.,  from  facts  stated,  would 
not  come  nithin  provisions  of  the  Mobile  Bill. 

April  3.  1913. 

Hon.  John   Daprato,  House  of  Representatives,  Lansing,  Mich. : 

Dear  Sir — You  have  requested  my  opinion  as  to  whether  "Fedei-araone 
Colombo  Fi-atelliniza,"  a  charitable  and  benevolent  society,  would  come 
within  the  opei-ation  of  house  bill  No.  203  of  the  present  session.  You 
state  that  this  society  is  organized  under  Chapter  222,  Compiled  T.rfiws 
of  1897,  and  that  they  do  not  issue  certificates  of  insurance,  nor  do  th^ 
pay  death  benefits  excei>ting  by  voluntary  contributions, 

I  have  consulted  the  insurance,  coniniissionei*  with  resi>ect  to  this 
matter  and  he  is  of  the  opinion  that  your  or^nization  would  be  ex- 
empt from  the  provisions  of  this  bili,  I.  also,  am  of  this  opinion.  Sec- 
tion 29  of  the  bill  provides  that  the  bill  shall  not  affect  or  apply  to 
domestic  lodges,  oi-ders  or  associations  of  a  purely  religious,  charitable 
or  beoCT-olent  description  which  do  not  pt-ovide  for  a  death  benefit  of 
more  than  |150,00,  or  for  disiibility  Iteueflts  of  more  than  1150.00  to 
any  one  person  in  any  one  year.     However,  under  another  pi-ovision  of 
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Section  29,  the  CommisBioner  of  InBurance  may  require  from  any  Bocie^ 
SQch  information  as  will  enable  him  to  determine  wbether  such  society 
is  exempt  from  the  provisions  of  the  proposed  a^. 

Hespect fully  vonrs, 

grant"  FELLOWS, 
P-Ia-o.  Attorney  General. 


ELt;CTION  LAW.     USE  OF  SLIPS.     RESIDENCE. 

1,  Any  individual  may  run  on  "slips"  for  county  or  township  office. 

2.  Change  of  residence  is  efifected  by  removing  from  one  precinct 
to  another. 

April  3,  1913. 

Mr,  E.  H.  Burrows,  Supervisor,  Nessen  City,  Michigan : 

Dear  Sir — I  have  your  communication  of  the  31st  ultimo  i-elative  to 
election  matters.  You  desire  to  know  whether  a  man  may  run  on  slips 
for  Road  Commissioner. 

In  rcjily  thereto  would  say  that  it  has  been  the  ruling  of  this  de- 
imrtment  iKised  on  the  express  provisions  of  the  election  laws  that  an 
individual  may  run  ou  slips  for  any  county  offic-e  or  any  township  office. 
This  should  not  be  confused  with  the  ruling  of  the  Attorney  General 
that  a  ]H>litifal  party  cannot  present  a  slate  of  candidates  on  a  slip 
and  have  such  a  slip  pasted  on  the  printed  ballots.  Each  candidate 
would  therefoi-e,  if  running  on  slips  be  obliged  to  furnish  an  individual 
paster. 

You  also  desire  to  know  whelher  a  man  who  liaa  moved  from  one 
township  taking  his  family  and  stock,  etc.,  with  him  and  has  taken  np  a 
residence  in  another  township  has  a  right  to  go  back  to  his  original 
home  to  vote. 

In  reply  thei-eto  would  say  that  as  a  general  rule  when  a  man  moves 
from  one  voting  prei-inct  to  another  he  loses  his  residence  in  the  former 
one  and  gains  a  residence  in  the  latter  one,     I  would  not  care  to  pass 
definitely  upon  a  man's  stains  on  an  ex  parte  statement  of  facts. 
Very   rcspectfullv, 

GRANT  FELr/>WS, 

P-go.  Attorney  General. 


TAX.\T10N.     Suhiiei-s'  exenijition  from.    Village  taxes. 

April  4th,  1913. 
SI.   S.  RufiKcll,  \  ilhige  .Assessor,  Montrose,  Slich.: 

Dear  Sir — I  have  yoni-s  of  the  2nd  inst.  in  wliich  yon  ask  advice  as 
to  whether  or  not  the  whole  proi)erty  of  soldiers  of  the  civil  war  shall 
be  assessed  for  village  taxes,  or  only  the  amount  in  exci'ss  of  twelve 
hundred  dollars. 

In  reply  thereto,  would  state  subdivision  eleven  of  Section  7  of  Act 
174  of  the  I'ublic  Acts  of  1911,  provides:  The  following  i-eal  property 
shall  be  exempt  from  taxation, 

"All  real  estate  to  the  value  of  one  thousand  dollars  used  and 
owned  as  a  homestead  by  any  soldier  or  sailor  of  the  federal  gov- 


ATTOENfinr  GENERAL.  437 

emment  who  served  three  months  or  more  during  the  civil  or 
Mexican  war,  and  oil  real  estate  to  the  value  of  one  thousand 
dollars  used  and  owned  as  a  homestead  by  any  wife  or  widow  of 
such  soldier:  Provided,  however.  That  should  each  homestead 
exceed  in  value  the  sum  of  one  thousand  dollars  it  shall  be  exempt 
only  to  the  amount  of  such  sum :  Pi-ovided,  further.  That  any 
soldier  or  Siiilor  or  the  wife  or  widowi  of  any  such  sailor  or 
soldier  desiring  to  accept  the  benefits  named  in  this  section  as 
to  the  exemption  from  taxation  shall  make  and  file  with  the 
Supervisor  or  assessing  officer  an  affidavit  stating  under  oath 
that  he  was  a  soldier  or  sailor  of  the  federal  goveniment  during 
the  civil  or  Mexican  war  for  a  period  of  not  less  than  three 
•  months,  and  in  case  it  be  the  wife  or  widow  of  a  soldier  or 
sailor  making  such  application,  such  aflidavit  must  state  that  she 
is  the  wife  or  widow  of  a  soldier  or  sailor  of  the  federal  govern- 
ment at  the  present  time,  who  sen'ed  not  lees  than  thi*ee  months 
as  such  sailor  or  soldier  during  the  civil  or  Mexican  war.  The 
said  affidavit  shall  be  sworn  to  before  said  supervisor,  assessing 
officer  or  any  officer  authorized  to  administer  oaths  and  then 
filed  by  the  said  officer  in  his  office  and  turned  over  to  his  succes- 
sor, where  the  same  shaJl  be  open  to  inspection.  Any  person 
making  a  false  affidavit  in  any  particular  for  the  purpose  of 
exemption  from  taxation  shall  be  deemed  to  be  guilty  of  the 
crime  of  perjury,  and  punished  accordingly:  Provided,  however. 
That  this  exemption  shall  not  openite  to  relieve  from  the  payment 
of  taxes  any  of  the  persons  hereinbefore  enumerated  niio  are 
the  owners  i>{  taxable  property  or  greater  value  than  three  thou- 
sand dollars." 

You  will  note  the  above  pi-ovides  for  an  exemption  only  to  the  extent 
of  one  thousand  dollars. 

Where  the  value  of  property  exceeds  one  thousand  doUai's  the  excess 
shall  I)e  spi-ead  upon  the  tax  roll.  If  such  soldier  is  the  owner  of 
taxable  property  of  greater  value  thtm  three  thousand  dollars  no  ex- 
emption shall  he  allowed.  This  exemption  applies  only  to  assessments 
under  the  General  Tax  Law  and  does  not  apply  to  special  assessments, 
namely, — assessments  for  paving,  sewers,  sidewalks,  etc. 
Respectfully  joui-s, 

GRANT  FELLOWS, 

Cr-pi-o.  Attorney  General. 


HIGHWAY  LAW.  Amount  that  may  be  voted  for  highway  purposes  at 
annual  ton'ushtp  meeting.  Qualifications  of  voters  upon  question  of 
raising  highway  money  at  such  meeting. 

April  9,  1913. 

Mr.    Walter  Wilkinson,    Stanwood,   Michigan: 

Dear  Sir — Your  letter  of  the  7th  inst.  requesting  an  opini<Mi  from  this 
department  as  to  the  amount  of  money  that  may  be  voted  for  highway 
purposes  at  the  annual  township  meeting,  has  been  received. 

in  reply  thereto  I  would  say  that  this  matter  is  governed  by  the 
provisions  of  Sections  1  and  4  of  Chapter  2  of  Act  No.  283  of  the  Public 
Acts  of  1909.     The  sections  referred  to  read  as  follows: 
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'■SKcnoN  1.  The  highways  in  every  organized  towQBbip  in 
this  State  shall  be  laid  out,  improved  and  maintained  by  two 
money  taxes;  one  tax  »ball  be  known  ae  tlie  road  repair  tax,  and 
shall  be  assessed  on  all  ppojierty  in  the  township  outside  of  the 
limits  of  incorporated  villages,  which  tax  shall  not  exceed  fifty 
cents  on  each  one  hnndred  dollars  valuation  according  to  the  as- 
sessment roll  of  the  past  preceding  year,  except  in  to\i'nships  with 
an  assessed  valuation  of  lees  than  two  hundred  thousand  dollars 
where  the  tax  shall  not  exceed  one  dollar  on  each  one  hundred 
dollars  valuation,  according  to  the  assessment  roll  of  the  past 
preceding  year;  and  the  other  tax  shall  be  known  as  the  highway 
improvemeut  tax  and  shall  he  assessed  on  nil  taxable  property  in 
the  township,  including  that  within  the  limits  of  incorporated 
villages,  which  tax  shall  not  excwd  fifty  cents  on  each  one  hundred 
Oollara  valuation,  according  to  the  asseesnient  roll  for  the  last 
preceding  year,  except  in  townships  with  an  assessed  valuation 
of  less  than  two  hundred  thousand  dollars  where  the  tax  shall 
not  exceed  one  dollar  on  each  one  hundred  dollars  valuation,  ac- 
cording to  the  assessment  roll  of  the  last  preceding  year. 

Sec.  4.  At  the  annual  townstiip  meeting  held  in  each  organized 
township  the  electors  shall,  by  a  majoritj'  of  those  present  and 
voting,  who  do  not  reside  in  any  incorporated  village,  determine 
the  amount  of  road  repair  tax  to  be  raised  for  the  ensuing  year, 
and  at  the  said  meeting  the  electors  shall  also,  by  a  majority 
of  all  those  present  and  voting,  including  residents  of  incorimrated 
villages  in  such  organized  township,  detei-mine  the  amount  of 
highway  improvement  tax  to  be  raised  for  the  ensuing  year." 

It  follows  from  tlie  provisions  of  the  Kecticms  (juoled  atM»ve  that  the 
amount  to  be  raised  de|H'nds  upcni  the  assessed  valuation  of  the  town- 
ship and  that  such  amount  is  not  to  exceed  fifty  cents  ))er  hundred 
for  each  fund  unless  the  assessed  valuation  is  less  than  two  hundred 
thousand  dollars,  in  which  case  it  must  not  exceed  one  dollar  per  each 
one  hundred  dollars  of  assessed  valuation. 

You  also  wish  to  be  advised  if  one  who  is  not  a  tax])ayer  may  vote 
at  such  meeting  on  the  question  of  raising  money.  Upon  this  point 
I  would  say  that  the  law  provides  that  one  who  is  an  elector  within 
the  meaning  of  the  constitution  may  participate  in  the  township  meet- 
ing and  may  vote  upon  all  questions  considered.  Inasmuch  as  the  con- 
stitution does  not  re«iuire  that  an  elector  must  be  a  taxpayer,  it  fol- 
lows that  such  qualification  is  not  called  for  in  order  to  vote  on  any 
question  involving  the  raising  of  nnmey   at  the  township  meeting. 

I  trust  that  this  gives  you  the  desired  infomiation. 

Respectfully  vours, 

grant' FELLOWS, 

Cr-g-o.  Attorney  General. 


.yGoogle 
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GAME  AND  PISH  LAWS.     An  act  amending  a  focal  act  is  pi-otiibited 
by  the  Constitution  of  the  State  of  Michigan. 

April   n.    1913. 

Hon.  Francis  King,  Chairman,  Committee  on  (Jaming  Interests.  Capitol, 
Tensing : 

Dear  Sir — Yon  have  referred  to  this  department  Bill  Xo.  400.  File 
Ko.  375,  the  same  being  a  bill  to  amend  section  1  of  Act  No,  2fl4  of  the 
Fnblic  Acts  of  1SKI7,  together  with  a  reqncst  for  an  opinion  us  to  the 
constitntionality  of  said  bill. 

In  reply  thereto  would  sa.v  it  has  been  the  ruling  of  this  department 
that  game  and  fish  laws  applying  to  a  particular  locality  are  local, 
and  this  irrespective  of  how  thev  are  designated  in  passing,  therefore. 
Act  No.  294  of  the  i'liblic  .\cts  "of  1907  is  a  local  act.  It  is  also  the 
ruling  of  this  department  that  section  30  of  Article  V  of  the  Consti- 
tution of  1909  applies  to  amending  acts  as  well  as  original  acts,  con- 
sequently, an  act  amending  a  local  act  is  prohibited  by  said  sectitm. 
I  am  therefore  constrained  to  advise  thai,  the  act  submitted  woidd  for 
the  reasons  stated  bo  unconstitutional. 

Very   respectfully, 

GRANT  FEIJX>WS, 

Cr-g-o,  Attorney  (leneral. 


CONSTITUTIONAL  LAW.  ARBITRARY  DISCHI.MIXATION.  A 
measure  discriminating  between  members  of  the  class  uj>oii  which  it 
is  designed  to  operate  is  repugnant  to  the  Constitution. 

April   9.   19i:i. 

Hon.  Joseph   E.   Bavliss,   House  of  Representatives.   Capitol.    Lansing, 
Mich. : 

Dear  Sir — You  recently  asked  for  an  opinion  from  this  dei>artment 
as  to  the  constitutionality  of  a  ]»n»po8ed  amendment  to  se<'tion  7  of  Act 
No.  13S  of  the  Public  Acts  of  1911,  wiiich  requires  that  any  person. 
CO- partner  ship  or  corjmration  desiring  to  olitain  a  francJiisi^  for  the 
construction  of  a  telephone  system  within  this  state  must  nuike  applica- 
tion for  and  i-e<'eive  a  certificate  of  public  e«mvenienee  and  necessity 
from  the  Slate  Railroad  Commission  before  such  franchise  shall  be 
issued. 

As  I  undoi'stand  it  the  amendment  i)roposes  to  exempt  fnan  this  re- 
quirement all  so-called  farmers'  mutual  lines. 

The  question  that  is  presented  for  consideration  is  whether  or  uot 
the  proposed  amendment  by  exempting  certain  telephone  companies  from 
this  requirement  is  thereby  oi>en  to  the  objection  that  it  constitutes 
special  legislation  within  the  inhibition  of  the  Constitution. 

Any  measure  that  discriminates  between  the  members  of  the  class 
npim  which  it  is  designed  to  oi)erate,  and  confers  greater  privileges  upon 
a  iiortion  of  that  class  than  it  does  mam  othei-s,  is  clearly  liable  to 
Buch  objection.  It  occurs  to  me  that  this  pnijioscd  measure  does  dis- 
criminate in  this  way.  Clearly  it  l>estnws  upon  a  jMirtion  of  a  class  a 
privilege  not  afforded  to  the  other  niend)er8  of  that  class. vft)W';^lte'elI 
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settled  doctrine  tliat  any  iiieatiiii-e  which  ajiplieH  to  only  a  portion  of 
a  particular  c]ai<«  beconieK  Kpecial  legislation. 

The  Supnane  Court  of  our  State,  in  the  case  of  Stinison  vs.  Booming 
Co.,  100  Mich.  347,  haB  held  that  it  is  not  competent  for  the  Legislature, 
by  general  act,  to  confer  upon  one  corporation  greater  rights  and  privi- 
leges than  are  conferred  upon  another.  This  decision  was  based  upon 
u  provision  of  the  Constitution  of  ISiiO  which  is  worded  practically  the 
same  as  is  section  one  of  Article  XII  of  our  present  Constitution,  re- 
quiring that  cori'orations  shall  be  organized  under  the  general  laws 
and  not  created  by  special  act.  The  court  adopts  the  view  that  it  was 
the  intention  of  the  franiers  of  the  Constitution  to  prevent  the  con- 
ferring of  greater  privileges  upon  one  corporation  than  are  conferred 
upon  another  under  similar  circumstances. 

For   the   reason   suggested    I   am   of  the  opinion   that   the   proposed 
amendment  to  section  7  of  the  act  in  question  constitutes  class  legisla- 
tion and  for  that  reason,  would,  if  enacted,  be  unconstitutional. 
Respectfully, 

GRAXT"  FELLOWS, 

Ca-Ia-o.  Attorney  General. 

QUALIFICATIONS  OF  VOTKRS.     RICSlIUCXCIl     The  general  prin- 
ciples governing  the  matter  considered. 

April   9,   1913. 
5Ir.  F.  ff.   Moore,  Lennon,  Michigan : 

Dear  Sir — Your  letter  of  the  8th  inst.  requesting  an  opinion  from 
this  department  as  to  the  right  of  a  certain  party  to  vote  in  a  specified 
township  has  been  received.  You  state  that  this  elector  is  a  single 
man,  morliing  t>y  the  month  in  Venice  Township,  Shiawassee  County 
since  March  3rd  last,  that  he  has  remained  there  constantly  except  on 
Sundays  when  he  habitually  goes  to  the  home  of  his  brother-in-law  in 
Clayton  Township.  Genesee  County;  and  that  he  claims  the  latter  place 
as  his  residence.  It  appears  that  he  was  registered  in  the  latter  town- 
ship, was  challenged  at  the  election  whereupon  he  swore  in  his  vote  and 
that  his  ballot  was  marked  "challenged"  and  placed  in  the  box.  Y'ou 
wish  to  he  advised  if  this  jmrty  had  the  right  to  vote  in  <^layton  town- 
ship. 

It  d«»es  not  api)ear  fi-om  your  statement  of  facts  as  to  whether  or  not 
this  man  possessed  a  residence  in  Clayton  Township  previous  to  the 
time  that  he  began  work  in  Venice  Township,  Shiawassee  County. 

In  rei)]y  to  your  question  I  am  assuming  that  lie  did  have  such  resi- 
dence. If  such  be  the  case,  he  having  gone  iuto  another  township 
temporarily  and  with  an  intention  of  returning  ultimately  to  Clayton 
Township,  such  residence  would  not  be  lost,  and  he  would  be  entitled 
to  vote  in  Clayton  Township.  Our  Supreme  Court  has  rei)eatedly  held 
that  the  matter  of  intention  is  an  important  factor  to  he  considered  in 
determining  the  residence  of  the  elector.  As  hesiring  upon  this  proposi- 
tion I  would  respectfully  refer  you  to  the  following  cases: 

Harbaugh  v.  Cicott.  33  Mich.  242. 

Warren  v.  Board  of  Registration  72  Mich.  398. 

Eespectfullv  vours, 

GRANT  FELIX)WS, 
Ca-g-o.  Attorney  Gen^^o<^le 
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LIQUOR  LAW,    Pii»viBions  of  the  Wamer-f'niniplon  law  coneidered. 

April   9.   Ifll3. 
A.  X.  Barneo,  Ewen.  Mk-h.i 

Dear  Sir — Your  Iptter  of  the  31st  iilt.  addressed  to  the  fSnvemor  baa 
been  refeiTed  to  this  department  for  con»ideratioQ  and  reply. 

Yoii  have  i-etniested  to  Ik;  advised  aa  to  tlie  right  of  a  lertain  party 
to  take  out  a  »a1oon  license  for  the  ensuing  year.  You  have,  however, 
failed  to  utate  whether  or  not  the  number  of  saloons  already  in  ex- 
istence is  in  excess  of  tlie  ratio  i)resoril)ed  by  the  Wamer-Crampton  law 
(if  1909,  neither  doen  it  appear  whether  you  are  referring  to  a  town- 
ship or  a  village.  Without  knowing  all  the  facts  in  detail  we  can 
srai-sely  advise  you  accurately  in  the  premises. 

I  might  suggest,  however,  that  a  township  board  or  village  council 
may,  for  giKid  and  suflicieDt  cause,  reject  any  application  presented  and 
that  if  the  nnmlief  of  applicants  for  licenses  exceed  the  total  number 
that  may  lawfully  be  granted  by  sia-h  township  board  or  village  council, 
then  the  duty  devolves  upon  the  boai-d  or  council,  as  the  case  may  be,  to 
nse  its  discretion  in  selecting  those  applicants  to  whom  licenses  shall  be 
gKinted.  The  fact  that  one  who  has  previously  been  engaged  in  the 
business  is  an  applicant  does  not  give  him  any  vested  right  to  a  renewal 
of  the  license  under  which  he  has  been  ojicrating  in  any  case  where 
there  are  more  applicants  than  tbei-e  are  licenses  to  be  granted.  Also 
one  who  has  been  conducting  a  saloon  as  administrator  stands  in  no 
better  position,  so  far  as  his  application  for  a  license  on  bis  on'n  account 
is  concerned,  than  does  any  other  new  applicant. 

1  would  refer  you  to  the  decision  of  our  Supreme  Court  in  the  case 
of  Rohde  vs.  Wayne  Circuit  Judge,  1(18  Mich.,  083,  in  which  the  matter 
is  discu».sed  at  length,  and   the  inter[>fetati(m   should  be  placed  upon 
the  provisions  of  the  Warner  C'ranipfon  I^aw  in  question  as  indicated. 
RespectfuIIv  vours, 

GRAXT' FELLOWS, 

Ca-la-o.  Attorney  General. 


LIQUOR  LAW.  A  village  may  suppress  saloons  for  the  sale  of  intoxi- 
cating liquor  by  ordinance,  but  this  power  does  not  extend  to  whole- 
salers, 

April   9,   1913. 

F-  W.   Briske,  Onekama,   Mich,; 

Dear  Sir — Your  letter  of  the  5th  inst.  requesting  an  opinion  from 
this  de]iartnient  upon  the  matters  therein  submitted  has  been  received. 
Your  statement  and  inquiry  are  as  follows;  "There  is  a  possibility 
that  the  village  council  of  this  village  may  not  accept  the  bonds  and 
applications  of  liquor  dealers  here  this  spring  and  thereby  vote  the 
village  dry.  Should  this  be  the  case  can  a  man  engage  in  the  wholesale 
liquor  business  within  the  village  limits,  provided  that  the  township 
and  county  in  which  the  village  is  located  are  not  dry  territory?" 

In  reply  to  your  question  I  am  assuming  that  your  village  is  in- 
corporated under  the  provisions  of  the  General  Village  Law  of  1895, 
which  confers  u]>on  the  Common  Council  the  power  to  enact  (ii^  ^>ndjii4tice 
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to  suppress  saloons  for  the  sale  of  spirituous  and  intosicating  liquors. 
If  such  be  the  case  I  would  call  your  attention  to  the  fact  that  our 
iSupreme  Court  has  held  that  the  power  of  suppression  or  prohibition 
granted  to  villages  iiiUBt  be  exercised  by  an  ordinance  duly  passed  and 
published.  In  other  words,  the  Council  may  not  enforce  its  power  of 
suppression  by  arbitrarily  refusing  to  accept  any  and  all  bonds  presented 
or  by  refusing  to  pass  upon  applications  for  licenses.  See  upon  this 
projkosition  the  cases  of  Fuchs  vs.  Common  Council  of  Grass  liike,  166 
Mich.  509,  and  Wolverine  vs.  Cheboygan  Circuit  Judge,  162  Mich.  713. 

With  reference  to  the  right  of  a  party  to  engage  in  the  wholesale 
liquor  business  within  the  limits  of  any  village  in  which  an  ordinance 
has  been  passed  for  the  suppression  of  saloons,  I  would  say  that  the 
Supreme  Court  has  held  in  the  ca«e  of  Boos  vs.  Scudder,  163  Mich.  678 
that  the  power  conferred  upon  village  councils  by  the  general  law 
of  1895  was  not  broad  enough  to  allow  such  prohibition.  In  other 
words,  the  right  of  the  village  council  to  pass  an  ordinance  suppressing 
saloons  applies  only  to  the  retail  liquor  business  and  not  to  wholesalers, 
hence  it  follows  that  the  latter  business  may  not  be  prohibited. 
Respectfully  voui-s, 

GRAST"fELIX)WS, 

Ca-la-o.  Attorney  General, 

LIQUOR   LAW.     The   township  board   may   not  arbitrarily   refuse  to 

approve  any  and  all  bonds  submitted. 

April   9,    1913. 
C.  A.  Bigge,  Arcadia,  Mich. : 

Hear  Sir— Your  letter  of  the  7th  inst.  addressed  to  the  Governor  has 
been  referred  to  this  department  for  consideration  and  reply. 

You  wish  to  be  advised  as  to  whether  or  not  a  township  board  may 
refuse  any  and  all  bonds  of  retail  liquor  dealers  offei'ed  without  regard 
to  the  security  thereof. 

In  reply  I  would  say  that  this  matter  is  governed  by  the  provisions 
of  Act  Xo.  291  of  the  Public  Acts  of  1909,  commonly  known  as  the 
Wamer-Cnimpton  I^iw.  By  Sec.  39  of  that  act  the  township  board 
is  giren  authority  to  pass  an  ordinance  or  resolution  limitiug  the  num- 
ber of  saloons.  However.  I  do  not  think  that  the  power  of  '■limitation" 
can  be  construe<l  as  equivalent  to  the  power  of  "suppression  or  prohi- 
bition" possesse<i  bv  villages  governed  by  the  provisions  of  the  General 
Village  I^w  of  1895. 

Consequently  I  am  of  the  opinion  that  the  township  board  may  not 
arbitrarily  refuse  to  approve  any  and  all  bonds  submitted  to  it;  and 
that  the  number  to  be  issued  will  be  governed  by  the  provision  of  the 
Wamer-Crampion  Uiw,  unless  the  township  board  passes  in  due  form 
a  resolution  limiting  the  niimtwr  permitted  by  that  law. 

As  hearing  upon  this  proposition  I  would  respectfully  refer  you  to  the 
following  decisions  of  our  Supreme  Court. 

Rohde  vs.   Wavne  Circuit  Judge.  ICS  Mich.  0.s:!. 
rioff  vs.  Bangor  Township  Board.  168  Mich.  697. 
Ilanold  vs.  Common  Council.  163  Jlich.  242. 
Res|>ectfullv, 

GRANT  FELLOWS,   ,w.,ilr 
Ca-la-o.  Attoi-ney  GeneiWl;'^'^ 
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ELECTIONS.  BALTX>TS  IX  CITY  KLECTIOXS.  MARKED  BAL- 
LOTS. BaDotR  marked  iit  advance  for  nse  of  elector  in  city  election 
would  spoil  the  ballot,  where  pen  and  ink  used. 

April   10,   mS. 

Mr.  H.  E.  Morton,  Mnskegon  Heights.  Mich.: 

Dear  Sir — I  have  your  coniniuuiciitioii  of  the  8th  inst.  in  wiiich  you 
ask  for  an  opinion  an  to  the  validity  of  certain  ballots  used  in  your 
city  election.  You  state  that  one  William  A.  Sterzik  was  a  candidate 
for  alderman,  running  on  sli|,'s.     These  slips  read  as  follows: 

For  Aldemian 

[  ]     WILLIAM  A.  STERZIK 

Mr.  Sterzik  handed  out  these  slips  marking  a  cross  in  the  square 
before  his  name  in  some  instances.  The  marking  appears  to  have  be«i 
done  with  pen  and  ink.  Some  votei^  used  these  slips  marked  by  Mr. 
Sterzik.  In  other  instances  the  slips  were  used  with  the  square  cut 
out. 

I  would  not  care  to  give  you  a  definite  opinion  upon  this  matter 
unless  there  is  an  actual  question  involved  to  be  delennined  by  a  Board 
of  Canvassers.  As  a  hypothetical  qiiestion,  however,  I  am  inclined  to 
the  opinion  that  the  marking  of  these  ballots  with  pen  and  ink  by 
the  candidate  would  invalidate  the  vote  for  that  particular  candidate. 
The  use  of  the  slip  without  the  square,  however,  would  not  necessarily 
invalidate  the  vote  as  the  voter  would  still  be  entitled  to  make  his  cross 
in  a  square  pi-ovided  on  the  r^ilar  ballot. 

Respectfully, 

GRAKT  FELLOAVS, 

p.iao.  Attorney  Ceueral. 

OFFICES.  COMPATIBILITY.  The  same  party  may  be  a  candidate 
for  the  offices  of  constable  and  member  of  the  Board  of  Review  and 
may  hold  both  if  elected. 

TOWNHFII]'.  BONIHXG.  Power  to  liond  for  the  purpose  of  raising 
money  to  build  a  town  hall  is  not  conferred  by  the  statute. 

April  11,  1913. 
Mr.  II.  Toneray,  Lilley,  Michigan : 

Dear  Sir— Your  letter  of  the  Sth  inst.  i-equesting  an  opinion  from 
this  deimrtment  ujKin  certain  matters  referred  to  therein  has  been  re- 
ceived. Y'ou  wish  to  know  if  one  person  may  be  a  candidate  upon  a 
township  ticket  for  the  offices  of  constable  and  member  of  the  board  of 
review,  having  his  name  prinie^i  upon  the  ballot  in  the  proper  jMtsition 
as  a  candidate  for  each,  office. 

In  reply  I  would  say  that  no  reason  o<'curs  to  me  that  would  operate 
to  prevent  one  person  from  holding  both  of  these  offices  simultaneously; 
therefore.  I  am  of  the  opinion  that  he  may  lie  a  candidate  for  both  upon 
one  ticket.  You  also  wish  to  Ik>  advised  as  to  the  right  of  a  township  to 
bond  for  the  pHrpt>se  of  raising  money  to  build  a  town  hall.  Upon  this 
matter  I  would  call  your  attention  to  the  provisions  of  section  2270  of 
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the  Compiled  Laws  of  18!I7,  wlik-li  peniiits  tlie  eletturK  ut  tlie  township 
to  vote  to  raise  a  sum  of  money  uot  {ji-ealer  lliaii  I'/,  of  tlie  assessed 
valuation  of  the  township  for  the  purpose  of  ei-ecting  a  town  hall.  The 
section  in  question  is  silent  as  to  the  right  of  tiie  township  to  bond 
for  this  pui-pose.  It  is  a  general  proposition  that  the  township  may 
exercise  only  the  rights  and  powers  conferred  U]jou  it  b.v  law.  Power  to 
liond  in  other  instances  is  specifically  given,  therefore,  the  fact  that 
it  is  not  bestowed  in  ordei*  to  enable  the  township  to  borrow  money  to 
build  the  town  hall,  it  wonid  seem  that  it  was  not  the  intention  of  the 
legislature  that  bonds  sliould  he  issued  for  that  purpose. 

With  reference  to  the  name  of  a  political  ticket  placed  in  nomina- 
tion by  a  caucus  T  would  say  that  such  should  c(iri-e»ipond  with  the  name 
of  the  party  by  whose  committee  such  caucus  was  called.     However,  a 
matter  of  this  kind  cannot  be  niised  after  the  election  has  taken  place. 
Respectfnllv  vours, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  Genera), 


COURT  OFFICERS.  Xo  greater  numl)er  of  oflicers  shall  attend  any 
court  of  record  within  the  State  than  that  fixed  by  said  court  under 
section  317,  (Compiled  Laws, 

SHERIFF  FEES.  The  Board  of  Sui)ervisoi-8  may  fix  and  allow-  only 
Btich  fees  for  ser^-ices  of  sheriff  as  are  not  spei'ifically  provided  for 
by  statute. 

OFFICER  NOT  SUBPOENAED  AS  WITNEfJS.  NOT  ENTITLED  TO 
WITNESS  FEE.  An  officer  in  cgurt  in  charge  of  a-  prisoner  before 
the  bar.  although  he  should  be  sworn  and  tCKtifted  in  behalf  of  the 
l>eople,  not  having  been  subpoenaed  by  the  people,  would  not  be  en- 
titled to  fees  as  both  olflcer  and  witness. 

TURNKEY  FEE.  Section  1200G.  Compiled  Liiws  18117.  contemplates 
n  turnkey  fee  in  each  case  only  upon  the  original  locking  in  and  the 
final  relense  or  i-einovnl  of  prisoner. 

OFFICERS'  FEES.  ATTENDING  COURT,  A  fee  of  fl.OO  per  day  and 
fifty  cents  for  each  half  day's  attendance  of  an  officer  in  justice  court, 
l»r<ivided  in  section  12005,  Compiled  Laws,  can  be  collected  only  when 
said  officer  is  in  attendance  by  order  of  the  magistrate  and  not  in 
charge  of  the  jurv. 

April  11,  liH3, 

Louis   II,  Osterhous,  Prosecuting  Attorney,  Grand  Haven.  Mich.: 

Dear  Sir — 1  have  your  letter  of  the  Tith  inst.  a!<king  for  an  opinion 
relative  to  sheriir's  fees  a.s  pi-ovided  in  sections  317,  l^OOJi,  i;H)Oy,  C.  L, 
of  1S07. 

Section  317,  C.  L.  provider  "That  at  any  tenn  of  any  court  of  record 
within  this  state,  at  which  the  sheriff  or  his  deputies,  or  any  constable 
may  by  law  be  required  to  attend,  such  court  shall  have  the  power,  and 
it  shall  tie  its  duty  to  fix.  I'egnlafe  and  delennine  from  time  to  time, 
the  nnniber  of  such  officers  aforesaid  as  in  the  opinion  of  such  court 
sliall  be  necessary  for  the  transaction  of  its  business,  and  no  greater 
number  shall  attend  such  court  and  be  jiaid  for  such  attendance,  than 
shall  from  time  to  time  be  fixed  and  determined  as  aforesaid  by  the 
^OMiri."  inz^doyGoOglc 
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If  the  court  has  acted  in  thin  inattei-  and  fixed  and  determined  the 
uumber  of  court  ofiBcera  ne«'p«sar,v  for  the  transaction  of  its  huBiness, 
no  greater  number  of  suoh  oflBcers  shall  be  paid  for  such  attendaDce.  and 
if  a  greater  number  than  that  fixed  by  the  court  for  the  transaction  of 
its  busin««e  should  attend  from  time  to  time,  whefiier  it  be  tlie  sheriff 
or  any  deputy  or  deputies,  the  board  of  supei-visors  would  have  no  au- 
thority under  this  statute  to  allow  compensation  to  a  greater  number 
than  that  fixed  by  the  court. 

Section  12005.  C.  1^..  provides  for  fees  of  constables,  and  section  12006 
provides  that  the  sheriff  shall  receive,  for  serving  a  warrant  or  per- 
forming any  other  dnty  which  may  be  performed  by  a  constable,  the 
same  fees  as  are  alloft'ed  by  law  to  a  constable  for  such  service,  and 
for  other  serv'ices  not  therein  specifically  provided  for,  such  sums  as 
may  be  allowed  by  the  board  of  supen'isors. 

In  the  second  paragraph  of  your  inquiry  you  say:  "When  a  man  is 
arrested,  arraigned  before  the  justice  and  either  pleads  guilty  or  waives 
examination,  has  the  sheriff  the  right  to  chaise  for  one-half  day's  at- 
tendance in  Justice  Court,  under  section  12005,  C  L.  1807?" 

It  was  held  in  the  case  of  Kickey  vs.  8ui)en-isora,  62  Mich,.  i>8.  that 
no  fees  can  be  charged  for  constructive  attendance  at  court,  nor  for 
actual  attendance  unless  there  is  a  trial  or  examination  being  held  by 
the  magistrate  or  officer  at  the  time,  and  under  the  above  mentioned 
section  of  the  statute  the  Supreme  Court  of  this  Rtate  has  held  in  the 
case  of  Starmont  vs.  Cummius,  120  Mich,  620,  that  an  officer  iu  court 
in  chaise  of  a  prisoner  before  the  bar.  although  he  should  be  sworn  in 
the  case  and  testify  in  behalf  of  the  People,  not  having  been  subpoenaed 
by  the  People,  would  not  be  entitled  to  fees  as  both  an  officer  and  a 
witness. 

In  the  third  paragraph  of  your  inquiry  you  state:  ''When  a  man  is 
arrested,  arraigned  and  demands  a  trial  or  examination  and  is  sent  to 
jail  awaiting  same,  and  then  is  aftenvard  tried  and  couvicfe<l  and 
sentenced  to  jail,  has  the  sheriff  a  right  to  charge  turnkey  fees  of  thirty- 
five  cents  each  when  the  prisoner  is  c<mimitted  to  jail  to  await  his  trial, 
when  he  is  taken  from  juil  for  trial,  when  he  is  committed  under  sentence, 
and  when  he  is  discharged  after  sen'iug  his  seutence.  making  four 
turnkey  fees  in  one  case." 

Section  12000,  C.  L.,  provides  that  the  sheriff  shall  receive  for  every 
person  committed  to  jail,  thirty-five  cents,  and  for  eiery  pei-son  dis- 
charged fi-om  jail  tliirty-five  cents,  and  for  taking  a  prisoner  before  a 
court  for  examination  to  jail,  fifteen  cents.  This  section  has  been 
constnied  by  the  court  in  the  case  of  Lee  vs.  SupeiTisors  of  Ionia 
County,  GS  Mich.  330,  in  which  construction  the  court  uses  the  following 
language : 

'*The  terms  'committed'  and  'discharged'  ai-e  words  of  recognized  legal 
meaning  and  refer  only  to  the  beginning  and  end  of  the  term  of  im- 
prisonment. Between  these  periods  the  prisoner,  unless  he  escapes,  is 
in  continuous  custody,  and  whether  in  jail  or  out  of  jail  in  charge  of 
an  officer,  his  going  tlirough  the  prison  door  in  either  direction  is  no 
more  an  inten-uption  of  his  imprisonment  than  going  into  the  prison 
yard  and  retiring  from  the  common  room  into  his  cell." 

In  the  fourth  paragraph  of  your  inquiry  you  state:  "Section  1200.1, 
C.  L.  1897  gives  a  constable  land  the  sheriff  receives  the  siime  fees)  one 
dollar  for  one  day's  attendance  in  Justice  Court  when  not  in  charge  of  a 
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jury,  and  when  there  is  a  jury  seventy-five  cents  for  summoniag  the  jury 
and  fifty  cents  for  attending  the  jury,  a  total  of  one  dollar  and  twenty- 
five  cents.  Can  the  slierilf  charge  all  these  fees  when  there  is  a  juir 
trial  ?" 

Hwtion  12005,  C.  L.,  piwides  that  the  officer  shall  receive  for  at- 
tending any  court  by  order  of  the  mapistrate  or  officer  thereof  before 
whtirn  a  trial  or  examination  is  being  held,  icken-  not  in  cliarge  of  a 
jury,  one  dollar  per  day  for  each  day  and  fifty  cents  for  each  half  day 
Ko  actnally  attending.  1  think  this  section  is  plain  in  its  provision 
that  the  officer  attending  the  court  by  order  of  the  magistrate  before 
whom  the  trial  or  examination  is  being  hold  shall  be  entitled  to  one 
dollar  per  day  for  each  day's  attendance,  only  upon  the  event  of  his 
being  ordered  by  the  court  or  magistrate,  and  ichen  he  is  not  in  charge 
of  a  jury.  This  section  provides  plainly  for  his  fees  when  in  charge 
of  a  jury  and  the  one  dollar  per  day  for  each  day  and  the  fifty  csaXB 
for  each  half  day's  attendance,  is  intended  to  apply  only  to  those 
officers  attending  court  and  not  in  charge  of  the  jury  in  said  court. 

Sections  12005  and  1200fi,  C.  L.,  provide  that  the  ^eriff  or  constable 
sliall  receive  for  other  eervices  not  therein  specially  provided  for,  such 
sums  as  may  be  allowed  by  the  Board  of  Supenisora,  and  it  would  be 
within  the  province  of  the  lioard  of  Supen'isors  to  regulate  the  compen- 
sation of  the  sheriff  for  services  not  specifically  provided  for  by  statute, 
but  as  to  the  service  to  be  performed  by  the  sheriff,  the  compensation 
for  which  the  statute  fixes  a  specific  fee,  the  Board  of  Supervisors 
would  have  no  authority  to  change  or  alter  such  fees  so  provided  for. 
'  Eespectfnllv  vours, 

GEANT  FELLOWS, 

G-Ia-o.  Attorney  General. 


SUPERVISOR.     QUALIPICATIOXS.     The  snpeiTisor  of  a  township 
must  be  a  resident  thereof. 

April  11,  1913. 

Mr.  Henry  McTain,  Ti-ont  Lake,  riiipppwa  County,  Michigan: 

Dear  Sir — Your  letter  of  the  !t11i  inst.  relative  to  your  recent  town- 
ship election  has  been  received.  I  note  yoin*  statement  with  r^ard  to 
the  supervisor  elect  who  is  not,  in  your  judgment,  a  resident  of  the 
township. 

Upon  the  matter  submitted  I  would  suggest  that  the  law  requires 
that  any  jtei-son  in  order  t<i  l>e  eligible  to  hold  a  township  office  must 
be  an  elector  in  such  township.  This  necessitates,  of  course,  that  be  be 
a  resident  thereof.  As  to  whether  or  not  he  is  such  in  any  particular 
case  is  a  question  of  fact  and  not  a  question  of  law,  and  upon  such 
matters  this  department  cannot  nndei-take  to  pass.  If  it  be  claimed  that 
the  party  elected  is  not  eligible  to  hold  the  office,  his  right  thereto 
may  be  contested  in  a  proper  proceeding  brought  for  that  purpose.  I 
might  suggest  further  that  the  question  of  intent  is  an  imiwrtant  factor 
in  determining  the  question  of  residence  of  an  elector;  and  as  hearing 
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iil>on  thia  proposition  I  would  respectfully  refer  yon  to  the  following 
decisioDB  of  our  Supreme  Court. 

Harbaugli  vs.  Cicoft,  33  Mich.  241. 

Warren  vs.  Board  of  R^istration.  72  Mich.  398. 

Respectful  It, 

GRAIfT  FELLOWS, 
Ca-Ia-o.  Attorney  General. 


HIGHWAY  LAW.     The  county   road  system,   when   once  adopted,   is 
desifjned  to  operate  equally  throughout  the  county. 

April  11,  1913. 
Ralph  Andrus,  Lakevieiv,  Mich.: 

Hear  Sir — Your  letter  of  the  9th  inst-i-equesting  to  be  advised  upon 
certain  matters  therein  submitted  ba»  been  received. 

Your  tlrst  inquiry  is  as  to  whether  or  not  a  township  may  escape  the 
provisions  of  the  County  Road  Law  where  the  County  Road  System 
has  been  adopted. 

It  seeniK  to  be  the  spirit  and  intent  of  the  law  that  where  the  County 
Road  System  has  once  been  adopted  it  shall  operate  equally  and  fully 
upon  all  sections  of  the  county.  Section  26  of  Chapter  IV  of  tbe  law, 
to  which  you  refer,  apparently  relates  to  the  building  of  roads  with 
money  raised  previous  to  the  time  of  the  adoption  of  the  County  Sys- 
tem and  the  provision  relating  to  the  return  to  the  township  of  the 
County  Road  tax  paid  thereby  seems  to  relate  to  the  method  of  pay- 
ing bonded  indebtedness  contracted  before  the  county  system  went  into 
operation.  Xo  way  suggests  itself  to  me  by  means  of  which  a  single 
township  may  avoid  coming  under  the  County  Road  System  where  the 
latter  has  bc^  adopted,  diapter  III  of  tbe  act  relates  to  the  formation 
of  good  roads  districts  by  tn"t>  or  more  townships,  but  no  provision  is 
made  for  a  single  township. 

In  regard  to  the  power  of  the  township  board  to  buy  ofBce  equipment 
for  certain  tonnisliip  offices,  I  would  suggest  that  if  the  equipment  is  of 
such  a  nature  as  to  be  deemed  necessary  and  expedient  for  the  proper 
carrying  on  of  the  work  of  such  offices,  the  board  would  have  such 
power  without  being  so  authorized  by  the  township  electors. 

You  have  also  submitted  a  question  as  to  the  right  of  the  township 
clerk  to  vote  upon  qnestions  coming  before  the  township  board.  Upon 
this  pro])08ition  I  would  wiy  that  the  law  specifically  makes  such  clerk 
a  member  of  the  board  and  gives  him  the  right  to  vote  upon  any  measure 
brought  befoi-e  it. 

Trusting  that  I  have  sullicienlly  advised  you  in  the  premises,  T  am, 
Respectfuliv  vours. 

GRANT  FELLOWS, 

Ca-la-o.  Attorney  General. 
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ELECTION  LAW.    MARKfNO  OF  BALLOTS.    Certain  sample  ballots 
oonsidered  and  parsed  on. 

April  11,  1913. 
3Ir.  Walter  8.  Goff,  Hoxe.vville,  Michigan: 

Dear  Sir — Yonr  letter  of  the  7th  Inst,  enclosing  tn'o  sample  ballots 
and  requesting  an  opinion  as  to  the  If^ality  of  the  same  is  at  hnnd. 
Ak  to  the  first  ballot,  which  I  have  takva  the  liberty  of  marking  "A," 
I  would  say  it  should  be  counted  a»  a  vote  for  each  candidate  before 
whose  name  the  cross  appears  in  the  proper  square,  notwithstanding 
the  fact  that  there  is  no  ci-oss  in  the  circle  at  the  head  of  either  ticket. 
This  is  a  matter  that  Js  governed  by  the  provisions  of  Act  214  of 
the  Public  Acts  of  1901,  which  expressly  recognizes  the  legality  of  a 
ballot  so  marked. 

The  second  ballot,  which  I  have  marked  "B,"  is  subject  to  other  con- 
siderations. Upon  this  ballot  a  ci'oss  has  been  made  in  the  circle  at 
the  head  of  each  ticket,  as  well  as  crosses  before  the  names  of  the  can- 
didates for  whom  the  voter  has  evidently  attempted  to  cast  his  ballot. 
It  is  my  opinion  that  a  ballot  so  marked  must  be  deemed  to  have  thereon 
a  ''distingui^ing  mark"  within  the  inhibition  of  the  statute  declaring 
such  a  ballot  to  be  void.  Such  being  the  case,  it  should  be  rejected. 
Ui)on  this  proposition  I  would  respectfully  refer  you  to  the  decision  of 
our  Supreme  Court  in  the  case  of  Attorney  General  v.  Glaser,  102  Mich. 
405,  in  which  the  requirements  of  the  statute  as  to  the  marking  of 
ballotH  are  discussed  at  length. 

Verv   respectfullv, 

GRANT  FELrX)WS. 

Ca-g-o.  Attorney  General. 


POLICE  POWER.     HOURS  OF  LABOR.     A  i)articular  measure  con- 
sidered and  held  repugnant  to  the  ('onstitution, 

April  11,  1913. 

Hou.  Frank   W.  James,   Slate   Senate,  Ivansing,  Michigan: 

Dear  Sir — I  am  returning  hci-ewith  copy  of  Senate  Bill  Xo.  3fl5,  file  No. 
303,  upon  which  you  have  irquesled  an  opinion  as  to  the  constitutionality 
thereof,  if  enacted.  The  puniose  of  the  bill  appcai-a  to  be  to  regulate 
the  hours  of  employment  of  miners  and  to  declare  that  all  employment 
in  connection  with  mining  oi)eration8  is  to  be  deemed  injurious  to 
health  and  dangerous  to  life  and  limb,  thereby  i-enderiug  the  sjime  a 
fit  subject  for  the  exercise  of  the  police  power  of  the  State. 

My  attention  is  challenged  to  what  appeai-s  to  me  to  be  a  vai-iance 
between  the  title  and  the  liody  of  the  bill,  the  former  being  appai-ently 
limited  in  its  application  to  employment  in  copier  and  iron  mines  and 
in  the  various  processes  connected  with  the  reduction  of  the  ores  of 
such  mines.  Section  one  of  the  bill  follows  the  title  and  is  limited  in 
the  same  way.  However,  section  2  provides  for  the  limitation  of  the 
hours  of  employment  for  all  miners  engaged  in  the  ''extraction  of  min- 
erals, whether  base  or  pi-ecious,  or  who  are  engaged  iu  such  underground 
mines,  underground  workings,  0}>en  cut  workings  or  open  pit  workings 
for  other  purposes,  or  who  are  employed,  engaged  or  occupied  in  (^|l^p|(j 
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undergrouad  workings  of  any  kind  or  satiire  •  •  •  •"  The  language 
quoted  is  dearly  broad  enongh  to  include  not  only  copper  and  iron 
mines,  but  all  other  miiieB  as  well,  whether  worked  by  the  underground 
method  or  by  the  so-called  ''caving"  process.  I  am  impressed  that 
section  2  goes  much  further  and  is  broader  in  its  scope  than  the  title 
of  the  measure  indicate«.  I  believe  that  this  variance  coastitutea  a  vio- 
lation of  section  21  of  Article  5  of  the  Constitution  requiring  the  ob- 
ject of  the  bill  to  be  expressed  in  the  title,  therefore,  unless  the  title 
be  amended  to  correspond  with  the  body  of  the  bill  the  measure  would, 
in  my  opinion,  be  unconstitutional  if  enacted. 

In  passing,  I  would  also  call  your  attention  to  the  fact  that  section 
2  includes  occupations  not  declared  in  section  1  to  be  "injurious  to 
health  and  dangerous  to  life  and  limb." 

The  bill  as  drawn  applies  not  only  to  miners  working  underground, 
but  also  to  tho.«e  working  in  pits  or  otherwise  engaged  in  open  work- 
ings, and  who  have  no  connection  whatever  with  any  process  for  the 
reduction  of  the  ores.  While  it  is  doubtless  true  that  all  miners  woit- 
ing  underground  are  laboring  under  conditions  that  make  proper  an 
exercise  of  the  power  of  regulation  possessed  by  the  State  over  such  oc- 
cu])ntionB,  yet  it  is  not  so  clear  that  laborers  employed  upon  the  surface 
under  entirely  different  conditions  should  be  placed  upon  precisely 
the  same  footing  as  to  hours  of  employment.  The  underlying  theory 
upon  which  measures  of  this  kind  are  based  is  that  they  are  conducive 
to  the  general  welfare  of  the  people  by  conserriag  the  health  and  bodily 
safety  of  employes  engaged  in  the  occupation  regulated.  The  general 
doctrine  is  universally  acknowledged  that  such  measure  must  be  rea- 
sonable and  not  arbitrary.  It  is  upon  this  theory  that  the  courts  of 
several  states  have  upheld  measures  specifying  the  number  of  hours  that 
shall  constitute  a  day's  labor  in  certain  occupations.  Our  own  Supreme 
Court,  in  the  case  of  Wythey  v.  Bloem  163  Mich.  419  in  upholding  the 
constitutionality  of  the  statutes  of  this  State  regulating  the  conditions 
and  hours  of  labor  of  women  and  children,  have  discussed  and  applied 
the  general  principles  involved. 

The  leading  case  upon  the  subject  of  limiting  the  hours  of  employ- 
ment for  men  is,  Holden  v.  Hardy,  169  U.  S.  360,  in  which  a  decision 
of  the  Supreme  Court  of  the  State  of  Utah  upholding  the  validity  of 
the  act  of  that  State  limiting  the  length  of  the  day  for  which  employes 
in  mines  and  smelters  might  legally  be  employed  to  eight  hours,  was 
affirmed.  However,  it  should  be  noted  in  connection  with  this  case 
that  it  applies  only  to  those  miners  who  were  engaged  underground, 
and  not  to  those  working  in  pits  nnder  the  caving  system,  neither  did 
it  apply  to  other  employes  who  might  l>e  laboring  about  the  mine  upim 
the  surface.  The  Supreme  Court  of  the  State  of  Utah  was  apparently 
greatly  influenced  in  reaching  this  decision  by  the  peculiar  conditions 
and  general  unhealthful  factors  surrounding  under  ground  employment, 
and  the  Federal  Supreme  Court  likewise  places  much  stress  upon  this 
proposition.  Whether  the  same  conclusion  would  have  been  reached  had 
this  factor  been  eliminated  or  had  the  measure  under  consideration  been 
so  broad  in  its  scope  as  to  include  those  not  engaged  in  underground 
mining,  is  to  say  the  least,  open  to  grave  doubt. 

My  attention  is  called  to  the  provision  of  this  measure  declaring  that 
the  eieht  hour  period  shall  include  all  of  the  time  after  the  miner  has 
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Jeft  tlie  surface  of  the  ground  uutil  lie  leaves  the  same  at  the  end  of  hie 
da,v  of  labor.  In  other  words,  the  [leriod  specified  shall  embrace  the 
time  that  the  employe  necessarily  eoDSume»  traveling  from  the  entrance 
of  tbe  mine  to  bis  place  of  work  within,  as  well  as  the  period  customarily 
allowed  him  as  an  intermission  during  the  time  that  he  is  engaged. 
VtinouM  measures  that  have  beeu  upheld  have  invariably  limited  onlythe 
houi'M  of  actual  labor,  f^uch  was  the  case  in  Holden  v.  Hardy,  supra, 
and  iu  tbe  other  cases  upon  which  that  decision  wa»  based. 

Fop  the  reasons  suggested  above,  it  is  my  opinion  that  the  -measure 
as  drawn  would,  if  enacted,  be  unconstitutional  because  the  title  fails 
to  express  the  object  of  tbe  bill;  and  further,  that  there  is  a  grave 
doubt  as  to  whether  or  not  the  requirements  imposed  can  be  justly 
deemed  reasonable  and  necessarily  conducive  to  the  general  welfare  to 
Buth  an  extent  that  the  measure  can  be  said  to  constitute  a  valid  exercise 
of  the  police  power  of  the  State. 

Verv  respectfullv, 

GRANT  FELLOWS, 

(.'ago.  Attorney  General. 


VILLAGES.     SUPPRESSIOX  OF  SALOONS.     A  village  incorporated 
under  the  general  law  of  1805  may  suppress  saloons  by  ordinance. 

April  11,  1913. 
iieorge  Bates,  Kingston,  Mich,: 

Dear  Sir — Your  letter  of  the  9th  lust,  requesting  an  opinion  from  this 
department  upon  the  matter  therein  referred  to  has  been  received.  Your 
inquiry  is  as  follows:  "Can  a  majority  of  the  voters  of  an  incorporated 
village  petition  the  village  council  and  prevent  them  from  granting  a 
license  for  a  saloon  in  a  wet  county?  If  not  in  this  way  can  any  steps 
be  taken?" 

In  reply  I  am  assuming  that  your  village  is  incorporated  under  the 
general  village  law  of  1893,  If  such  be  the  case  then  the  common  council 
is  authorised  to  enact  ordinances  for  the  suppression  of  saloons  (or  the 
sale  of  spirituous  and  intoxicating  liquors.  Our  Supreme  Court  has 
held  thai  the  power  of  suppression  thus  <'onferred  is  equivalent  to  the 
right  of  prohibition  of  such  altogether;  but  that  such  power  must  be 
exercised  by  an  ordinance  duly  passed  and  published  in  accordance  with 
the  provisions  of  the  charter.  In  other  words,  it  would  not  he  competent 
for  your  council  to  i-efrain  from  passing  an  ordinance  of  this  nature 
and  theu  arbitrarily  refuse  to  issue  any  licenses  for  saloons.  The  action 
of  the  voters  iu  petitioning  the  council  has  no  legal  weight,  that  is,  the 
council  is  not  bound  thereby.  As  bearing  upon  the  right  of  the  village 
to  suppress  saloons,  witbiu  the  corporate  limits,  I  would  respectfully 
refer  you  to  the  following  decisions  of  our  Supreme  Court. 

Rattenbury  vs.  Village  of  Xorthville,  122  Mich.  15S. 
I'ost  \-s.  Village  of  Sparta,  58  Ulich,  212. 
Boos  vs.  Scudder.  IfW  Mich.  678. 


Respectfullv  vours. 

GRANT  FKLIX)WS,  ■ 

Attorney  Geii^glC 
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ELECTION  LAW.    MARKING  OF  BALrX)TS.    Ballots  containing  dis- 
tiogtiishing  marks  should  be  rejected. 

April  11,  1913. 
Claries  A.  Solomon,  Box  155,  Onekama,  Mich.: 

Dear  Sir — Your  letter  of  the  9th  enclosing  a  sample  ballot  marked 
in  a  particular  vay  and  requesting  an  opinion  as  to  its  legality,  has 
been  received. 

It  appeal*  that  the  voter  made  a  cross  in  the  circle  at  the  head  of 
the  onl.Y  ticket  printed  upon  the  ballot  and  thera  pasted  slips,  not  in 
the  ticket  column,  but  over  ibe  names  of  certain  offices  in  such  a  manner 
as  to  cover  u|)  and  obscure  the  name  of  the  office. 

It  is  my  opinion  that  the  ballot  should  not  be  counted.  The  lav  gives 
the  v»»ter  the  privilege  of  writing  in  in  the  proper  place  upon  the  bal- 
lot the  name  of  any  candidate  not  printed  thereon,  or  of  pasting  a  slip 
u'ith  the  name  of  his  candidate  printed  on  it  in  the  proper  place  opposite 
the  name  of  the  office  for  which  such  party  is  a  candidate.  It  does  not 
give  the  right  to  write  or  paste  such  uame  in  any  other  place  upon  the 
Imllot  than  is  specifically  indicated  in  the  statute.  If  slips  are  pasted 
elsewhere  they  must,  in  my  judgment,  be  deemed  "distinguishing  marks" 
which  would  render  the  ballot  invalid.  In  this  connection  I  would  call 
yoar  attention  to  the  instructions  placed  at  the  head  of  the  ballot  which 
contain  the  following  sentence:  "If  you  wish  to  vote  for  a  candidate 
not  on  any  ticket,  write  or  place  the  name  of  such  candidate  on  your 
party  ticket  opiiosite  the  name  of  office."  This  sentence  contained  in 
the  instructions  indicates  where  the  slips  should  have  been  placed.  I 
am"  returning  herewith  the  ballot  enclosed  by  you. 

Respectfullv  yours. 

GRANT  FELLOWS, 

Cala-o.  Attorney  General. 


VILLAGE  ASSESSOR.     SALARY.    The  fonn  of  the  ordinance  is  con- 
trolling. 

April  11,  1913. 
I>.  (1.  Chamberlain,  Village  Assessor,  Ots^o,  Mich,: 

Dear  Sir — Your  letter  of  the  9th  inst.  referring  a  certain  matter  to 
this  department  for  an  opinion  is  at  band.  Yon  state  tliat  at  your 
recent  village  election  you  were  elected  assessor;  that  in  accordance 
with  the  statute  you  duly  qualified  for  such  office  on  the  second  Mon- 
day of  March,  and  that  on  March  28th  the  village  council  fixed  your 
salary  for  the  ensuing  year  at  flOO.OO,  which  is  less  than  heretofore 
paid  to  such  officer.  You  wish  to  be  advised  if  the  council,  bad  this 
right  or  if  you  are  entitled  to  compensation  at  the  same  rate  as  was 
paid  let  your  pi-edecessor. 

In  reply  I  would  say  that  this  is  a  matter  that  depends  largely  upon 
the  form  of  the  oi-dinance  hy  which  the  salary  of  theassessor  has  been 
heretofore  fixed.  If  it  is  t!ie  custom  of  the  council  to  fix  such  compen- 
sation from  year  to  year,  and  the  oi-dinance  by  which  the  salary  of  your 
predecessor  was  placed  at  flflO.OO  per  annum  expressly  related  only  to 
the  ensuing  year,  then  it  follows  that  at  the  time  you  assumed  office  yonr 
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salary  had  not  been  fixed  and  you  must  be  deemed  to  have  8o  accepted 
kuowing  that  no  provision  had  been  made  along  that  line,  and  that  the 
council  was  charged  with  the  duty  by  statute  of  detei'mining  what  com- 
pensation you  Bbould  receiva 

On  the  other  hand,  if  tlie  ordinance  fixing  the  salary  of  your  pre- 
decessor was  so  worded  as  to  apply  not  only  to  his  terra  of  oflfice,  but 
to  subsequent  terms  as  well,  tben  yon  would  be  governed  by  its  pro- 
visions, and  it  would  not  be  competent  for  the  council  to  change  such 
salary  after  you  had  entered  upon  the  performance  of  your  duties. 

Consequently  we  are  unable  to  advise  you  definitely  in  the  premises 
without  knowiug  the  precise  form  in  which  the  ordinance  referred  to 
was  enacted.  As  bearing  upon  and  controlling  your  case  I  would 
i-espectfully  refer  you  to  the  following  decisions  of  onr  Supreme  Court. 

Foumier  vs.  Common  Council  94  Mich.  463. 
Wesch  vs.  Common  Council,  107  Mich.  149- 

Bespectfully  yours, 

GRANT  FELLOWS, 
Oa-la-o.  Attorney  General. 


TOWNSHIP  MEETINGS.     POWICI^.     The  township  may  not  reim- 
burse its  treasurer  for  moneys  lost  by  him. 

April  11,  1913. 
L.  A.  Tibbits,  Cadillac,  Mich.: 

Dear  Sir — Your  letter  of  the  8th  inst.  requesting  to  be  advised  upon 
the  matter  therein  submitted  is  at  hand.  Your  inquiry  is  as  follows: 
"Have  the  people  of  the  township  at  their  annual  township  meeting, 
the  power  .to  reimburse  a  township  treasurer,  from  township  moneys, 
for  money  lost  by  bim  through  his  acknowledged  carelessness?  As  the 
incoming  superrisor  I  would  like  your  opinion  before  I  act  in  this 
matter." 

In  reply  to  your  question  I  would  say  that  the  purposes  for  which 
money  conld  be  voted  by  the  township  meeting  are  designated  in  the 
statute.  My  attention  is  called  to  no  provision  that  would  seem  to 
authorize  the  raising  of  money  by  taxation  for  the  purpose  indicated 
in  your  letter.  I  am  of  the  opinion,  therefore,  that  the  electors  of  the 
township,  assembled  at  the  annual  meeting  thereof,  have  not  the  power 
to  take  the  action  indicated. 

Respectfully  yours, 

GRANT  FELLOWS. 

Ca-la-o.  Attorney  General. 
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VILLAGES.     Incorporatian  of.    Local  Acts. 

1.  I-ocai  act  to  incorporate  a  village  is  uncoDstitutioaa]. 

2.  Villages  inuHt  be  incorporated  under  the  general  laws. 

April  11,  1913. 
Hon.  David  Fitzgibbon,  Port  Huron,  Mich.: 

Dear  Sir  —  Relative  to  Senate  Bill  introduced  by  jourseif  pro- 
viding for  the  incorporation  of  the  \"illage  of  Avoca,  I -would  advise 
as  follows: 

The  incorporation  of  Villages  is  provided  for  by  Act  No.  3  of  the 
Public  Acts  of  1895,  as  amended,  and  by  Act  278  Public  Acts  of  1909. 
Tbefie  are  general  laws. 

Section  30  of  Article  V  of  the  Constitution  of  Michigan  provides: 
"The  Legislature  shall  pass  no  local  or  special  act  in  any  case  whwe  a 
general  act  can  be  made  applicable,  and  whether  a  general  act  can  be 
made  applicable  it  sliall  be  a  judicial  question.  Ko  local  or  special  act 
shall  take  effect  until  approved  by  a  majority  of  the  electors  voting 
thereon  in  the  district  to  be  affected." 

Ko  reason  suggests  itself  to  my  mind  wby  the  purposes  sought  to  be 
accomplished  in  the  fibove  mentioned  bill  caunot  be  accomplished  either 
under  the  genei-al  laws  relating  to  Villages  now  in  force  or  by  new 
legislation  of  a  general  nature.  I  am  clearly  of  the  opinion  that  the 
Hill  would  come  within  the  inhibition  of  the  above  quoted  section  of 
■the  Constitution. 

In  support  of  this  contention,  I  call  your  attention  to  the  ruling  of 
the  Supreme  Court  in 

Attorney  General  vs.  Heineman,  168  Mich.  511; 

Respectfully  yours, 

GRANT  FELLOWS, 
P-pi-o.  Attorney  General. 

TOWNSHIP  BOARD.     EQUAL  DIVISION.     There  is  no  provision  of 
the  statute  for  preventing  an  equal  division  of  the  township  board. 

April  12th,  1913. 
Henry  A.  Heidebreicht,  McMillan,  Michigan: 

Dear  Sir— Yonr  letter  of  the  10th  inst.  referring  to  the  fact  that 
your  townsiiip  board  is  diyided  equally  upon  a  certain  proposition  sub- 
mitted to  it,  has  been  received.  You  wish  to  be  advised  if  there  is  any 
way  in  -which  the  tie  can  be  broken. 

In  reply  to  your  qaestiou  I  would  say  that  my  attention  is  called  to 
no  provision  of  the  statute  allowing  the  toft-nship  board  to  call  in  anyone 
not  a  member  of  such  board  in  order  to  avoid  an  equal  division.  In  the 
absence  of  such  provision  of  the  statute  this  proce<lure  cannot  be  fol- 
lowed. Consequently  if  there  is  an  equal  division  of  the  board  upon 
the  question,  such  division  is  equivalent  to  a  rejection  of  the  proposition 
submitted. 

RespectfuUv  vours, 

GRANT  FELLOWS, 

Cala-o.  Attorney  General. 
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OFFICES.     INCOMPATIBILITY.    The  offices  of  supervisor  and  mem^ 
ber  of  a  township  Board  of  Educatitm  are  incompatible. 

April  12th,  1913. 
J.  A.  Lauren,  Township  Clerk,  Topinabee,  Mich. : 

Dear  Sir — Under  date  of  April  9th  you  have  wTitten  this  department 
stating  that  one  of  the  trustees  of  your  township  school  district  was 
elected  supervisor  at  the  last  election,  and  wish  to  be  advised  if  he 
may  hold  both  offices. 

Replying  thereto  I  assume  that  you  are  organized  under  and  governed 
by  the  provisions  of  Act  117  of  the  Public  Acts  of  1909.  If  such  be 
the  case  I  would  call  your  attention  to  Section  21  of  that  act  which 
reads  in  part  as  follows: 

"The  several  township  offiters  shall  be  ineligible  to  election  as 
members  of  the  Board  of  Education  during  the  term  for  which 
they  were  elected,  and  any  votes  cast  for  such  toniiship  officers 
for  members  of  the  Board  of  Education  shall  be  void." 

While  the  inhibitiim  contained  in  the  language  quoted  does  not,  in 
terms,  prevent  a  niemlwr  of  the  Boai-d  of  Education  from  running  for 
and  being  elected  to  a  township  office,  yet  in  my  opinion  it  indicates 
the  intent  on  the  part  of  the  legislature  to  declare  the  office  of  mem- 
ber of  such  board  of  Education  incompatible  with  any  township  office. 
Such  being  the  c.'sae  it  follows  that  a  member  of  the  township  school 
board,  by  accepting  an  incompatible  office,  vacates  his  office  as  trustee, 
leaving  a  vacancy. 

Respectfully  vours. 

grant'pellows, 

Oa-la-o.  Attorney  Genera!, 


ELECTION  LAW.    MARKING  OF  BAI-LOTS.    Certain  submitted  bal- 
lots are  considered  and  passed  on. 

April  12th.  1913. 
Martin  Simpson,  Whittemore.  Mich.; 

Dear  Sir — Your  letter  of  the  10th  inst.  enclosing  forms  of  sei'eral 
ballots  cast  at  the  i-ecent  election  has  been  received.  You  wish  to  be 
advised  if  ballots  marked  in  the  manner  indicated  should  be  counted. 

The  first  ballot  under  consideration  has  no  cross  in  the  circle  at  the 
head  of  the  ticket,  but  has  a  cross  in  the  »|uare  before  the  name  of 
each  candidate  whose  name  is  printed  on  the  ticket.  Under  the  pro- 
visions of  .\ct  214  of  the  Public  Acts  of  1901,  and  the  decisions  of  our 
Supreme  Court  construing  this  act,  this  ballot  is  valid  and  should  have 
be^  counted. 

Ballot  Xo.  2  is  subject  to  the  same  considerations.  It  should  have 
befsi  counted  as  a  vote  for  each  candidate  thereon  before  whose  name  the 
cross  appears  in  the  appropriate  square,  including  the  candidate  for 
mayor  whose  name  Is  pasted  on  the  ballot  on  a  slip,  and  the  candidate 
for  constable  whose  name  is  written  in  in  the  proper  place  thei-eon. 
The  intent  of  the  voter  is  manifest  and  the  law  specifically  recognizee 
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his  right  to  erase  the  name  of  any  candidate  n'hoKe  name  is  printed 
OD  bis  ticket  and  write  in,  or  paate  thereon,  the  name  of  any  candidate 
not  BO  printed. 

The  third  ballot  submitted  has  no  luaiit  thereon  whate\'er,  and  a  slip 
upon  which  the  name  of  Edgar  Louks  is  printed  i«  pasted  in  tlie  proi>er 
place  opposite  the  name  of  the  oflBce  and  obliterating  the  name  of  the 
candidate  printed  on  the  ballot.  I'nder  the  decision  of  our  t^upreme 
(Jourt  in  the  case  of  Johnson  va.  Board  of  Supen-isors  of  Casnovia.  101 
Mich.,  1S7,  the  ballot  should  be  counted  as  a  vote  for  each  candidate 
whose  name  appears  thereon,  including  Mr.  Ixjuks  if  tbi»  ticket  was 
tbe  onlj  one  printed  upon  the  ballot. 

From  the  fomjs  that  you  have  submitted  I  assume  that  no  other 
ticket  than  the  one  indicated  was  printed  thereon.  It  follows  in  con- 
sequehce.  that  all  ballots  marked  in  the  manner  Kuggested  by  these 
forms  were  valid  and  should  have  been  counted  as  above  suggested.  As 
bearing  upon  the  proposition  involved  1  would  resjtectf ul ly  refer  yon  to 
the  decisions  of  our  Supreme  Court  in  the  following  cases. 

Attorney  General  vs.  Glaser,  102  Mich.  396. 

People  vs.  Fox,  114  Mich.  652. 

I  am  returning  herewith  the  forms  submitted  by  you. 

Reapectfully  yours, 

GRANT  FELLOWS, 
Ca-la-o,  Attorney  Gaieral. 


DEAIN  TAX.    The  limitation  upon  the  amounts  that  may  be  assessed 
against  the  township  in  any  one  year  is  indicated  by  the  statute. 

April  12th,  1013. 
H.   Rutherford,  yuper\-isor,  Sovesta  Twp.,  Tuscola  County: 

Dear  Sir — Your  letter  of  the  10th  inet.  requesting  an  opinion  from  tJiis 
departmMit  upon  the  matter  therein  referred  to  is  at  hand.  Your 
inquiry  is  as  follows:  "Is  there  a  limit  to  the  amount  of  the  drain  tax 
at  large,  assessed  against  a  township  in  any  one  year?  Please  mention 
citation." 

In  reply  thereto  I  would  call  your  attention  to  Section  4341  of  the 
Compiled  Laws  of  1897  as  amended  by  act  200  of  the  Public  Acts  of 
1901.    The  section  cited  contains  the  following  provision: 

"Provided,  That  the  per  cent  of  tax  determined  by  the  county  drain 
rommissioner  to  be  assessed  against  townships  in  all  cases  where  the 
amount  thereof  shall  not  exceed  the  sum  equal  to  one-half  of  one  per 
cent  of  the  total  assessed  valuation  of  such  township,  shall  be  spread 
in  the  first  year;  and  in  case  said  amount  shall  exceed  the  sum  equal 
to  one-half  of  one  per  cent  of  the  total  assessed  valuation  of  said  town- 
ship, then  the  same  shall  be  divided  into  instalments,  ao  that  not  moi-e 
than  one-half  of  one  per  cent  of  the  total  assessed  valuation  of  such 
township  shall  be  spread  in  the  first  year,  and  a  like  sum  shall  be  spread 
in  each  and  every  year  thereafter  until  the  amount  of  such  total  tax  is 
spread." 
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The  language  cited  above  is  found  in  section  34  of  the  special  com- 
pilation of  lawB  relatiDg  to  the  construction  of  drains  issued  by  the 
Department  of  State  in  1911. 

I  trust  that  it  givee  you  the  information  desired. 

Respectfully  youra, 

GRANT  FELLOWS, 
Ca-la-o.  Attorney  General. 

OFFICES.     COMPATIRILITY.     The  offices  of  highway  commissioner 
and  member  of  the  Board  of  Review  are  not  incompatible. 

April  12th,  1913. 
Henry  Zerlant,  Holton,  Mich. : 

I>ear  Sir — Under  date  of  April  8th  you  have  requested  to  be  advised 
as  to  whether  or  not  you  may  hold  the  offices  of  highway  commissi(Hier 
and  member  of  the  Boai-d  of  Review. 

In  reply  to  your  question  1  would  say  that  my  attention  is  called  to 
BO  proi'ision  of  the  statute  that  would  seem  to  render  tliese  two  offices  in- 
compatible in  fact.  If  they  were  to  be  deemed  such  your  acceptance  of 
the  office  of  highway  commissioner  would  vacate  that  of  m^nber  of  the 
Board  of  Review  and  your  right  to  the  former  ofBce  is  not  subject  to 
attack,  howe\'er,  as  indicated  above,  I  am  of  the  opinion  that  yon  may 
hold  both  offices  simultaneously. 

Eespectfullv  yours, 

GRANT  FELLOWS, 

Ca-lao.  Attorney  General. 


OFFICES.     INCOMPATIBILITY-     The  compatibility  of  the  offices  of 
supervisor  and  Judge  of  Probate  is  discussed. 

April  12th,  1913. 

Hon.  Martin  Brown,  Judge  of  Probate,  Inland,  Michigan: 

Dear  Sir- — You  have  recently  requested  an  opinion  as  to  the  compati- 
bility of  the  oiBcee  of  supervisor  and  Judge  of  Probate.  Upon  this 
proposition  I  would  submit  the  following  suggestions.  As  a  general 
rule,  two  or  more  offices  may  be  held  by  one  person  simultaneously  un- 
less there  is  a  definite  provision  of  the  statute  prohibiting  the  incumbent 
of  one  of  such  offices  from  performing  the  duties  of  any  other  office, 
or  unless  the  duties  of  the  offices  so  held  are  of  such  a  nature  as  to 
bo  conflicting.  Mechem  on  Public  Offices,  section  422  says:  "This  in- 
compatibility which  shall  operate  to  vacate  the  first  office  exists  where 
the  nature  and  duties  of  the  two  offices  are  such  as  to  render  it  improper 
from  considerations  of  public  policy  for  one  person  to  retain  both." 
IMllon  on  Municipal  Corjjorations,  section  166,  and  Troop  on  Public 
Officers,  page  37  express  the  matter  in  practically  the  same  way. 

The  decisions  of  the  various  states  upon  the  matter  of  incompatibility 
are  in  hojielcw  conflict  and  from  them  no  uniform  rule  can  be  deducted. 
Our  own  Supreme  Court  in  the  case  of  People  v.  fiosch  82  Mich.  22 
has  held  that  the  ofllce  of  super\'isor  was  not  incompatible  with  that 
of  deputy  sheriff:  but  in  Northwav  v.  Sheridan  111,  Mich.  18,  while  the, 
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matter  is  not  expressly  decided,  it  is  strongly  intimated  that  the  otBcra 
of  supervisor  and  county  clerk  may  not  be  held  simultaneously  by  one 
person,  and  that  the  incumbent  of  one  by  accepting  the  other,  vacates 
the  first. 

With  reference  to  the  offices  of  Judge  of  Probate  and  supervisor,  any 
incompatibili'ty  that  may  exist  doubtleea  arises  from  the  fact  that 
the  latter  officer  is  a  member  of  the  county  board  of  supervisors,  and 
that  the  latter  board  is  vested  with  certain  powers  affecting  the  in- 
cumbent of  the  office  of  Probate  Judge.  For  example,  the  board  is 
expressly  authorized  by  statutes  to  vote  to  the  Probate  Judge  compen- 
sation in  addition  to  that  prescribed  by  law.  It  should  be  borne  in  mind  in 
this  connection  that  such  extra  compensation  may  not  be  made  effective 
during  the  time  of  the  incmubeut  holding  such  office  at  the  time  the  extra 
compensation  is  provided  for.  Also  tiie  Board  of  supervisors  is  au- 
thorized to  grant  an  allowance  to  the  Probate  Judge  for  clerical  hire. 
The  point  may  also  be  raised  that  the  Qovemor  has  the  power  of  re- 
moving 4he  supervisor  of  a  township,  and  that  the  testimony  in  such 
removal  procet^lings  may  be  taken  before  a  judge  of  probate. 

It  occurs  to  me  that  the  real  question  involv^  is  whether  or  not  the 
public  policy  of  the  State  forbids  a  member  of  the  County  Board  of 
Super\-iBors  from  holding  the  office  of  Judge  of  Probate  or  any  otber 
important  county  office.  In  this  connection,  the  legislative  powers  of 
the  Board  and  the  general  power  exercised  thereby  over  all  county  affaire, 
i^ould  be  home  in  mind.  It  is,  however,  a  matter  that  can  be  settled 
definitely  only  by  a  decision  of  our  Supreme  Court.  So  far  as  precedence 
is  concerned  very  little  light  is  thrown  upon  the  proposition. 

Consequently,  in  view  of  the  lack  of  uniformity  in  the  decisions  of 
the  courts  of  other  states,  and  the  absence  of  conclusive  expression 
thereon  by  our  own  Supreme  Court,  I  do  not  feel  that  I  can  give  you  a 
definite  opinion  one  way  or  the  othei-.  While  several  points  may  be 
raised  in  favor  of  the  ailment  that  these  ofBces  are  incompatible  in 
fact,  yet,  I  am  not  i)repared  to  say  that  they  should  be  considered  so,  nor 
that  our  Supreme  Court  would  so  hold  if  the  matter  were  brought  before 
it  for  adjudication.  Neither  do  I  feel  that  I  can  advise  you  positively 
that  the  two  offices  may  be  held  simultaneously  by  one  person.  In  my 
opinion  it  is  a  matter  upon  which  there  is  grave  doubt. 
Very   respectfullv, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


DRUGGIST.    Sale  of  morphine  by  retail  druggist  to  the  public  without 
a  prescription  prohibited  by  act  No.  53  P.  A,  1909. 

April  12th,  1913. 

Milo  O.  Bennett,  Prosecuting  Attorney,  Kalamazoo,  Michigan: 

Dear  Sir — I  have  yours  of  the  fourth  inst.  in  which  you  a;^  for  an 
opinion  relative  to  the  meaning  of  Act  fifty-three  of  the  Public  Acts  of 
1909.  Section  9  of  Act  53  of  the  Public  Acts  of  1909  contains  the  fol- 
lowing provision : 

"Provided,  That  the  above  provisions  shall  not  apply  to  sales 
at  wholesale  by  jobbers,  wholesalers,  and  manufaeturCTs.  to,  re- 
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tail  druggistR,  or  legally  practk-iug  physicians,  or  to  each  other  or 
to  druggists  and  pharmacists,  if  sold  in  original  packages  only***." 

You  ask  '"In  your  judgment,  does  the  above  mean  that  the  provisioDS 
shall  not  apply  'to  sales  at  wholesale  by  jobbers,  wholesalers,  and  maaa- 
fucturersto  ■  *  *  dmggiets  and  pharmacists  if  sold  in  the  original  pack- 
ages only;'  or  that  the  provisions  shall  not  apply  'to  dru^sta  and 
pharmacists  if  sold  in  original  packages  only.' " 

In  reply  thereto  would  say  that  in  iny  opinion  the  said  proviso  is  to 
the  effect  that  the  provisions  of  the  act  shall  not  apply  "to  soles  at 
wholesale  by  jobbers  and  wholesalers  and  manufacturers  to  •  •  "  drug- 
gists and  pharmacists  if  sold  in  the  original  packages  only."  In  other 
words,  the  law  does  not  permit  retailers  to  sell  to  the  public,  either  in 
bulk  or  in  the  original  package.  The  law  prohibits  the  sale  of  mor- 
phine, etc.,  without  a  prescription  unless  suirh  sale  be  to  r^ular  prac- 
titioners of  medicine,  etc.,  and  that  consequently  such  sales  as  are 
mentioned  in  your  communication  are,  without  a  prescription  prohibited 
by  law  regardless  of  whether  or  not  such  drug  was  sold  in  the  original 
package. 

Respectfully  yours, 

GHAXT  FELLOWS, 

Cr-pi-o.  Attorney  Oena-al. 


PENITENTIARY.    Detroit  House  of  Correction  is  not  a  penitentiary 
within  the  meaning  of  section  4  of  Act  291  P.  A.  1909. 

April  12th,  1913. 
Mr.  0.  8.  Hiley,  Cheboygan,  Mich.: 

Dear  Kir— Yours  of  the  9th  just.,  addressed  to  Mr.  Crowley,  received 
and  contents  noted. 

This  department  has  not  heretofore  passed  upon  the  question  nts  to 
whether  or  not  the  Detroit  House  of  Correction  is  a  penitentiary  within 
the  meaning  of  Section  4  of  Act  So.  291  of  the  I*ublic  Acts  of  1909. 
Said   section    provides  in   part   as    follows: 


"Said  Hoard  shall  not  approve  the  application  of  any  •  •  •  * 
person  who  has  served  tinte  in  any  state  prison  or  penitentiary 
of  this  or  any  other  state  •  •  •  •." 

From  an  examination  of  the  above  it  is  apparent  that  the  same  refers 
to  a  stale  ])enal  institntion.  The  Detroit  House  of  (Correction  is  a 
private  institution  and  prisoners  are  sent  to  such  institution  fn>m 
various  counties  by  virtue  of  contractual  relations  existing  between  the 
House  of  Correction  and  said  counties.  The  institntion  being  intended, 
with  the  exception  of  women  convicted  of  felony,  as  a  place  of  confine- 
ment of  those  convicted  of  misdemeanors  and  sentenced  to  short  terms. 

Consequently,  I  am  of  the  opinion  that  it  is  not  such  a  penal  in- 
stitution as  is  refen-ed  to  in  the  Section  above  quoted. 

Another  thought  occurs  to  me  in  this  connection.  Section  4  of  said 
Act  also  provides  that — 


"Said   board   shall   not   approve  the   application  •  ' 
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person  who  has  subsequent  to  taking  effect  of  this  act,  been  twice 
convicted  by  a  court  of  coiupetent  jurisdiction  of  any  violation 
of  the  liijuor  laws  of  this  state  or  of  any  other  state." 

Under  the  laws  of  tliie  state  the  Circuit  Judge  may  sentence  a  person 
convicted  of  a  violation  of  the  liquor  law  to  imprieonment  in  the  Detroit 
House  of  Correction  and  this  even  though  the  same  is  a  first  conviction 
for  said  offense.  Hence,  it  would  follow  if  the  Detroit  House  of  Cor- 
rection were  to  be  cMisidered  as  a  penitentiarj-  within  the  meaning  of 
said  Section  4,  the  Circuit  'ludge  might  by  exercising  his  discretion  in 
the  matter  of  imposing  sentence,  commit  to  the  Detroit  House  of  Cor- 
rection a  person  convicted  for  the  first  time  of  a  violation  of  the  liquor 
law  and  as  effectively  prevent  the  obtaining  of  a  liquor  license  by  said 
person  as  though  such  person  bad  tnice  been  convicted  of  the  same 
offense. 

I  do  not  believe  that  the  T.£gislature  so  intended. 

Respectfully  vours, 

GRANT  ■  FELLOWS, 

Cr-pi-o.  Attorney  General. 


LIQUOR  LAW.  RETAIL  LICENSES  AFTER  COUNTY  HAS  HAD 
IjOCAL  OPTION.  Only  one  license  can  be  issued  in  a  village  of  less 
than    1,000,   when    county   has   returned   to   license  system. 

April  I2th,  1913. 
Mr.  H.  H.  Smith,  Prosecuting  Attorney,  Caro,  Mich. : 

Dear  Sir — I  have  your  communication  of  the  10th  inst.  containing  the 
following  inquiries: 

"Will  you  kindly  give  me  the  opinion  of  your  oflSce  on  the  provisions 
of  Act  No.  291  of  Seesion  I^aws  of  1909  being  the  WaraerCrampton  law. 

Ist.  Can  more  than  one  license  be  granted  in  villages  in  Tuscola 
County  having  a  population  of  less  than  one  thousand  ? 

2nd,  Does  the  provisions  relating  to  a  distance  of  400  feet  apply 
to  those  places  that  had  bars  before  Local  Option  went  into  effect? 

In  explanation  I  would  say  that  Tuscola  County  went  dry  four  years 
ago  and  this  year  went  wet." 

Id  reply  thereto  would  say  that  inasmuch  as  the  County  of  Tuscola 
adopted  local  prohibition  May  Ist.  1909,  and  has  been  operating  under 
the  local  option  law  since  that  time.  Section  39  of  the  WamerCrampton 
act  would  prohibit  the  licensing  of  more  than  one  retail  liquor  dealer 
in  any  village  havihg  a  population  less  than  one  thousand. 

Answering  your  second  question  would  sjiy  that  Section  37  of  the 
WamerCrampton  act  would  apply  to  any  place  in  which  liquor  had  been 
retailed  before  the  Warner-Cram pton  law  went  into  effect.  The  Wamer- 
Crainpton  law  went  into  effect  September  1st,  1909.  at  which  time  there 
were  no  saloons  in  your  County,  tlierefoi-e  there  are  no  saloons  which 
could  come  under  the  exception  pmvided  for  in  Section  37. 
Respectfullv  vours. 

CTR.4.NT  FELLOWS. 

P-pi-o.  Attorney  General. 
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LIQUOR  LAW.  RETAIL  AND  IVHOLESALE.  Under  Act  1,  P.  A. 
1912,  2nd  Seaeion,  same  person  cannot  take  out  separate  license  for 
i-etail  and  wholesale  liquor  business. 

April  12th,  1913. 

Mr.  Harris  E.  Galpin,  Prosecuting  Attorney,  Muskegon,  Michigan : 

Dear  Sir — I  have  your  commuuicatiou  of  the  lOth  inst.  requesting 
my  opinion  as  to  ivhefher  in  view  of  the  provisions  of  Act  No.  1  of  the 
Public  Acts  of  1912,  Second  extra  session,  the  same  person  or  firm  may 
at  the  same  lime  engage  in  the  sale  of  liquor  both  at  wholesale  and  at 
retail. 

In  reply  thereto  would  say  that  Section  2  of  the  General  liquor  law, 
as  amended  in  the  above  mentioned  act,  provides,  in  part,  as  follows: 

"No  person,  firm  or  corporation,  authorized  under  the  provisions 
of  Section  1  of  this  Act  to  engage  in  the  manufacture  or  sale  at 
tcholesale  of  any  of  the  liquors  mentioned  in  Section  1  of  this  Act, 
shall  directly  or  indirectly,  or  through  any  officer,  agent,  SCTvant 
or  employe,  or  by  virtue  of  any  business  or  other  relationsJiip,  own 
and  operate  or  control  any  license  for  the  sale  of  such  liquors  at 
retail." 

While  this  Section  has  not,  so  far  as  I  am  aware,  been  construed  by 
the  Supreme  Court,  I  am  of  the  opinion  that  its  provisions  are  plain  and 
of  such  character  that  no  other  construction  can  be  given  them  than 
that  the  same  person  cannot  at  the  same  time  engage  in  the  wholesale 
and  retail  liquor  bueineas.  This  appears  to  be  the  l^slative  intent 
in  enacting  the  amendments. 

Respectfully  yours, 

GRANT  FELLOWS, 
P-pi-o.  Attorney  General. 


LIQUOR  LAW.  VOLUNTARY  SURRENDER.  BANKRUPTCY.  Tem- 
porary suspension  of  liquor  busines-s  due  to  bankruptcy  is  not  neces- 
sarily a  voluntarv  surrender  of  license. 

April  12th,  1913. 

Dr.  C.  F.  Ferries,  Houghton,  Mich. : 

Dear  Sir — I  have  your  communication  of  the  Ninth  inst.  containing  the 
following  inquiries: 

"A  saloon  keeper,  named  Gendron,  went  into  bankruptcy  three  or  four 
weeks  ago,  and  of  course  closed  his  doors  and  very  shortly  his  case 
will  be  taken  up  in  the  bankruptcy  court.  A  couple  of  weeks  later,  the 
i^ame  place  is  opened  by  another  man  and  is  being  run  today  presumably 
under  the  Gendron  license.  Doesn't  Gendron  surrender  his  license  when 
he  goes  into  bankruptcy?  Gendron  has  again  made  application  for  a 
license  for  next  year,  just  as  this  other  fellow  can  nm  tlie  saloon.  Has 
the  council  power  to  grant  Gendron  another  license? 

This  Gendron  received  a  new  license  last  year,  and  as  we  have  24 
Haloons  to  a  population  of  5,000  wnsn't  it  against  the  law  to  grant  a 
new  license,  under  the  Crampton  act.  e^■en  last  year?     Isn't  ^*^^9SK|(> 
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license  granted  in  Houghton  siuce  the  Cranipton  law  went  into  effect 
ill^ai,  if  tlie  ratio  of  saloons  is  more  than  one  to  500  people?" 

In  reply  tliereto  wouid  say  that  the  fact  that  (Jendron  has  recently 
gone  through  bankruptcy,  or  is  going  through  bankruptcy  would  not 
necessarity  disqualify  him  from  Keeking  a  ^loon  license  for  the  next 
license  year.  I  do  not  know  of  any  provision  of  the  liquor  law  which 
would  place  him  on  any  different  basis  from  any  other  applicant. 

As  to  whether  Gendron  has  surrendered  his  license  within  the  mean- 
ing of  Section  39  of  the  Liquor  law,  I  can  scarcely  judge  from  the  facts 
stated  in  your  letter.  I  can  conceive  that  a  saloon  keeper  might  tem- 
porarily suspend  his  business  or  have  it  suspended  by  operation  of  the 
law  temporarily,  without  thereby  surreudenng  his  license.  During 
bankruptcy  proceedings  the  bankruptcy  law  contemplates  that  a  trustee 
shall  be  appointed  to  take  possession  of  the  bankrupt's  property.  There 
is  thus  an  interim  during  which  tlie  banknipt  is  virtually  dispossessed 
of  his  property.  However,  he  has  still  an  interest  in  and  his  right  to 
his  exemptions  both  personal  and  trade,  and  as  to  that  property  the 
possession  of  the  trustee  is  purely  temporary  and  until  the  exemptions 
have  been  selected.  Once  the  selections  have  been  made,  the  bankrupt  is 
entitled  to  repossession  of  the  exemptions  and  to  do  with  and  dispose 
of  thera  as  he  sees  Ht.  lie  may  thus  be  enabled  to  resume  business,  and 
the  same  business. 

So  far  as  his  license  is  concenied  the  trustee  in  bankruptcy  could 
not  operate  under  the  same,  as  it  is  not  transferable  and  therefore  no 
one,  not  even  his  creditors,  could  gain  any  rights  under  such  license. 
It  is  therefore  possible  for  a  saloon  keeper  to  resume  his  business  under 
his  license  after  being  temporarily  closed  on  account  of  bankruptcy  pro- 
ceedings. 

I  am  inclined  to  the  opinion  as  an  abstract  proposition  that  bankruptcy 
in  and  of  itself  would  not  constitute  a  voluntary  surrender  of  a  license 
within  the  meaning  of  Kection  3!)  of  the  Liquor  law,  without  some  further 
fact  or  action  on  the  part  of  the  bankrupt  indicating  his  intention  to 
retire  from  the  liquor  business  during  the  balance  of  his  license  year. 

Answering  your  inquirj"  as  to  the  number  of  licenses  permissible  in 
Houghton  County,  your  attention  is  again  called  to  Section  39  of  the 
General  liquor  law.  The  number  of  licenses  is  governed  partially  by  the 
number  of  saloons  in  existence  at  the  time  the  WamerCrampton  law 
went  into  effect,  namely,  September  1st,  1909.  The  numtter  your  County 
would  now  be  entitled  to  would,  be  the  number  in  existence  September 
let,  1909,  less  the  number  of  holders  who  have  surrendered  their  licensee 
as  provided  for  in  Section  .'19,  down  to  the  minimum  of  one  saloon  for 
each  five  hundred  inbabitanti^. 

Respectfully  yours, 

GR.\KT  FELLOWS, 

P-pi-o.  Attorney  General. 


.yGoogle 
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HKiHWAY  L.\W.    BALLOT  FOR  BOMUXO  TOWNSHIP.    Not  neces- 

narv  to  Btate  tbe  anionnt  of  jiroptised  bund  on  ballot. 

April  12tb.  1913. 

Mr.  C.  A.  Bigbee.  Toniixhip  Clerk.  Coster,  Mk-higan: 

Dear  Sir — I  bave  rour  mmtniiDieatioii  of  the  f*th  ioRt.  inqairiDg  as  to 
wfaether  the  ballot  used  for  Biibmitting  the  proposition  of  bonding  a 
townshtft  for  road  improvemeDts  xfaould  contain  a  ^tatonent  of  tbe 
amount  of  monei-  propoxed  to  be  bo  nii^ied. 

In  reply  thereto  will  sar  tbat  this  question  is  governed  by  chapter  14 
<>f  the  general  highway  law  of  IftOft.    Section  11  of  this  chapter  prescribes 
the  foi-m  of  the  ballot.     It  does  not  api)ear  to  be  necessary  that  the 
amount  of  the  bond  issue  should  be  stated  on  the  ballot. 
Respectfully  vours. 

GRANT  FELLOWS, 

P-go.  Attorney  Genernl. 


CONDICT  OF  ELEi.TION.  Whether  or  not  all  Totes  cast  at  a  certain 
ton-nship  election  should  be  rejected  for  neglect  of  duty  on  the  part 
of  the  inspectoni  of  election  should  depend  upon  the  presence  or 
absence  of  fraud  tainting  the  result. 

April  14,  1913. 

Mr.  O.  Palmer,  Prosecuting  .Attorney,  Grayling,  Michigan: 

Dear  Sir — Your  letter  of  the  9th  iust.  relative  to  the  recent  election 
in  the  township  of  Beaver  Creek  in  your  county  is  at  hand.  You  state 
that  the  inspectors  of  election  deposited  the  ballots  received  by  the 
voters  in  the  boxes  without  removing  therefrom  the  perforated  comer 
bearing  the  number,  and  that  there  is  a  dispute  as  to  whether  or  not  the 
ballots  were  taken  from  the  boxcR  aud  counted  with  the  numbered 
comers  slitt  on  them,  it  being  claimed  by  some  parties  that  the  per- 
forated corners  were  removed  before  the  ballots  were  counted. 

It  is  the  underlying  idea  of  the  statutes  relative  to  elections  that  the 
biillot  shall  be  set-ret.  In  this  case,  if  the  Board  unfolded  the  ballots 
and  oounlcd  them  without  i-emoving  the  numbers  therefrom  then  it 
would  l»e  possible  fr>r  the  insjiectors  and  others  to  leam  exactly  how 
each  individual  elector  had  voted  at  tbe  election.  Clearly  this  would 
destroy  the  i-efjuii-enienls  as  to  seci-ecy  which  appears  to  be  jealotisly 
guarded.  I  am  of  the  opinion  that  if  the  election  was  tainted  with  fraud 
in  this  way,  all  votes  cast  thereat  in  this  township  should  he  rejected. 
As  bearing  upon  the  i)n»positiim  involved  I  would  refer  yon  to  the  fol- 
lowing cases:  Attornev  (Seneral  v.  McQuade  94  Mich.  439;  Attomev 
(Jeneral  v.  ChilH<»n.  108  Mich.  41!).  and  I'eople  v.  Rinehart.  161  Mich. 
(i8i).     In  the  McQuade  case  the  Conrt  says: 

"It  is  of  far  moi-e  consequence  to  the  jieople  of  (his  state  and  to  the 
stability  of  our  fonn  of  government  that  these  provisions  should  be  held 
mandatory  than  is  the  fact  that  occasionally  the  will  of  the  people  may 
be  defeated  by  adhering  to  tlieiu.  aud  i-ejectiug  the  entire  precinct  so 
tainted  with  fraud.  Whatever  may  have  l>een  the  rule  under  former 
election  laws,  it  is  evident  that  under  this  statute  no  voter  can^be  com- 
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j>elled  to  i-eniove  tlic  wci-wy  of  his  bnllot  and  state  Low  he  voted.  If  thew) 
jiroviRions  nre  directory  only  it  foIlow"8  tliat  the  iotent  of  the  people 
to  pass  a  law  to  preserve  the  purity  of  elections  is  defeated  and  the 
statute  instmd  provides  siire  means  to  protect  and  cover  up  corruption 
iind  venality." 

Applying  the  doctrine  of  these  various  cases,  to  the  instance  under 
coiisi deration,  it  follows  that  if  there  has  been  actual  fraud  in  the  town- 
ship the  entire  vote  thereof  must  be  reje4-ted. 

If.  however,  the  ballots  were  removed  from  the  boxes  and  the  per- 
foiated  coi-ners  torn  off  by  the  inspectors  and  the  ballots  replaced  with- 
out unfoldin};.  different  considerations  are  presented.  While  such  pro- 
cedure would  be  hiplily  irregular,  yet,  the  elements  of  a4;tual  fraud 
imup  alwient  and  the  secrecy  of  the  ballot  not  being  dePrtroyed,  I  do  not 
tlijnk  that  the  entire  election  should  be  deemed  victated.  It  is  true 
that  the  statute  requires  the  inspector  to  tear  off  the  comer  of  the  ballot 
where  perforated  and  deposit  the  same  in  the  ballot  box  in  the  presence 
of  the  elector.  Xo  doubt  a  voter  would  be  entirely  in  his  rights  in 
iu.sistiug  that  the  ins|)ector  to  whom  he  hands  his  ballot  should  obey  the 
statute  literally,  hut  where  the  que^ion  is  not  raised  by  the  elector  and 
there  is  nothing  to  indicate  that  the  election  officials  acted  in  bed  faith, 
I  am  impress^  that  no  harm  would  result  from  construing  this  re- 
quirement as  directory.  In  other  words,  no  actual  impairment  of  the 
secrecy  of  the  ballot,  which  is  the  underlying  idea  of  the  election  statute, 
having  resulted  there  from  error  of  the  inspector  it  would  seem  that  the 
will  of  the  people  should  not  be  defeated  by  declaring  the  election  a 
nullity  and  rejecting  all  ballots  cast  thereat.  Upon  this  phase  of  the 
matter,  see  Homnng  v.  Board  of  Canvassers,  119  Mich,  51. 
Verv  resi»ectfullv. 

GBAXT  FB1J.0WS, 

('ag-o.  Attorney  General. 


TOWXSHIP  SCHOOL  DISTRICTS.     The  organizatiMi  depends  upon 
the  vote  of  the  qualified  school  electorB  of  the  township. 

April  14,  1913. 
II.  A.  Sheffield,  Richland.  5Iich.: 

Dear  Sir — Your  letter  of  the  Sth  lust,  requesting  an  opinion  from 
this  department  upon  the  matter  therein  referred  to  is  at  hand.  Yonr 
inquiry  is  as  follows: 

"Doett  ]>aragraph  ■1().>4  (compiler's  section  35  of  School  I>aws  1911) 
apply  in  case  a  township  wishes  to  adopt  the  township  unit  system  of 
scIhhiIs  nnder  .\ct  117,  lOOti,  i.e.,  must  the  consent  of  the  majority  of 
each  primary  district  be  obtained  before  the  township  may  be  organi7«d 
into  a  single  district?" 

It  is  my  opinion,  based  upon  the  language  used  in  Act  117  of  1909, 
that  it  was  not  the  legislative  intent  that  the  provisions  of  section  ft 
of  act  ;tl  of  1009,  should  l)e  operative  in  the  caw"  of  the  formation  of 
a  township  school  district.  Rather,  the  section  last  cited  of  Act  31 
seems  to  relate  to  the  alteration  of  scliool  districts  and  the  consolida- 
tion theiwtf  by  the  township  board.  .\ct  117,  in  section  1  thereof, 
s]>eciflcatly  provides  that  the  question  of  organiz,iug  thektOTvnship  into 
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a  single  school  district  shall  be  submitted  to  the  qualified  school  voters 
of  the  township.  In  other  words,  it  is  not  a  matter  that  is  to  be  de- 
termined by  the  electors  of  the  various  primary  school  districts  of  such 
township. 

Consequently  I  am  of  the  opinion  that  if  a  majority  of  the  qualified 
school  electors  of  the  township  vote  in  favor  of  the  township  unit  sys- 
tem the  question  must  be  deemed  to  have  carried  without  rrference  to 
tlie  attitude  of  the  primary  school  districts  upon  the  matter. 
Respectfully  yours, 

GRANT  FELLOWS, 

Ca-la-o.  Attorney  General. 

FISH  AND  GAME  LEGISLATION.  LOCAL  ACTS.  A  measure 
arbitrarily  exempting  a  portion  of  one  of  the  bodies  of  water  in- 
cluded within  the  scope  of  the  aet  is  limited  territorially  and  must 
be  deemed  a  local  act. 

April  li,  1913. 

Hon.   Robert  E.  Walter,  Senate,  Capitol,  Lansing,  Mich.: 

Dear  Sir — Under  date  of  the  32th  inst.  you  have  submitted  the  follow- 
ing statement  and  inquiry  to  this  department,  requesting  an  opinion 
thereon; 

"In  the  Senate  Substitute  for  House  Bill  No.  375,  file  No.  94,  the 
flo-caJled  Clark  Bill,  to  amend  sections  2,  3,  5,  8,  9  and  12  of  Act  No. 
213  of  the  Public  Acts  of  1909,  was  a  proviso  following  the  language 
which  defined  the  connecting  waters  between  Lake  Erie  and  Lake  Huron 
as  follows:  "Except  that  portion  of  Detroit  River  beginning  at  a  line 
drawn  north  and  south  across  the  head  of  Peach  Island  to  a  line  dratvn 
north  and  south   across  Belle  Isle  Light  at  the  head  of  Belle  Isle." 

With  reference  to  the  measure  in  question  I  would  call  your  atten- 
tion to  the  fact  that  the  title  of  the  bill  as  expressed  in  the  Senate 
re-print  thereof  omits  from  the  quoted  title  of  the  act  am^ded  all 
reference  to  Lake  Huron,  The  journals  of  the  Senate  and  of  the  House 
indicate  a  variance  in  the  title  of  tlie  measure  as  passed  by  each  body, 
I  am  of  the  opinion  that  this  variance  would  be  fatal  to  the  constitu- 
tionalitj'  of  the  measure  if  the  defect  is  not  remedied. 

The  particular  provision  to  which  you  refer  and  upon  which  you 
have  requested  a  ruling  is  apparently  designed  to  except  from  tlie  opera- 
tions of  the  measure  a  certain  portion  of  the  Detroit  River.  It  is  my 
opinion  that  such  an  exception  as  this  must  he  deemed  an  arbitrary 
one  and  of  such  a  character  as  to  render  the  bill  open  to  objection 
that  it  is  special  legislation.  As  drawn  the  measui-e  would  confer  special 
privileges  with  reference  to  the  locality  excepted  from  the  operations 
of  the  bill.  In  order  to  be  considered  a  general  act  any  measure  must 
be  uniform  in  its  operations  upon  the  various  classes  to  Avhom  it  applies 
and  in  all  localities  within  the  jurisdiction  of  the  State.  Judge  Cooley. 
in  his  work  on  Constitutional  Limitations,  sixth  edition,  pages  481-3, 
expresses  the  general  doctrine  upon  this  proposition  as  follows: 

"A  statute   would   not   be  constitutional    which  should   select 
particular  individuals  from  a  class  or  locality  and  subject  them     i 
to  peculiar   niles  or   impose  upon   thwii   special   obligations  Wj^jlC 
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burdens  from  which  others  in  the  same  locality  or  clasa  are 
exempt  •  •  •  •  Evervone  has  a  right  to  demand  that  he  be  gov- 
erned by  genera)  rales,  and  a  special  statute  which,  without  his 
consent,  singles  his  case  out  as  one  to  be  r^pilated  by  a  diflferent 
law  from  that  which  is  applied  in  all  similar  cases,  would  not  be 
legitimate  legislation,  but  would  be  such  an  arbitrary  mandate 
as  is  not  within  the  province  of  free  governments.  Those  who  make 
the  laws  'are  to  govern  by  promulgated  established  laws  not  to 
be  varied  in  particular  cases,  but  to  have  one  rule  for  rich  and 
poor,  for  the  favorite  at  court:  and  the  countryman  at  plough.' 
This  is  a  maxim  in  constitutional  law  and  by  it  we  may  test  the 
authority  and  binding  force  of  l^slative  enactments." 

Applying  these  considerations  to  the  particular  measure  under  dis- 
cussion it  appears  that  a  portion  of  one  of  the  bodies  of  water  in- 
cluded within  the  scope  of  the  act,  as  expressed  in  its  title,  is  arbitrarily 
relieved  from  the  burdens  placed  upon  other  and  similar  localities  which 
are  made  subject  to  the  prohibition  imposed  by  the  bill.  I  am  of  the 
opinion,  therefore,  that  the  measure  as  drawn  is  open  to  the  objection 
that  it  is  special  and  local  legislation  becauBe  of  the  exception  referred 
to  in  your  inquiry  and  that  in  consequ^ice,  if  enacted,  it  would  be 
Invalid. 

Respectfully  yours, 

GRANT  FELLOWS, 

Ca-la-o.  Attorney  General. 

niGHWAY  TAXES.    The  electors  at  the  annual  township  meeting  may 
not  exceed  the  limit  fixed  bv  the  highway  law. 

April  14,  1913. 
Mr.  Lee  L.  West,  Supervisor,  Novi,  Michigan : 

Dear  Sir — Your  letter  of  the  10th  inst,  requesting  an  opinion  from 
this  department  upon  the  matter  therein  referred  to  is  at  hand.  Your 
statement  and  inquiry  are  as  follows: 

"At  the  general  election  held  April  7th  the  electors  of  this  township 
voted  (by  viva  voce  vote)  to  raise  {6,000  for  road  repair  which  amount 
is  about  60  cents  on  each  flOO  valuation.  The  law  specifies  that  not 
more  tban  50  cents  on  each  $100  shall  be  raised  in  either  highway  fund. 
Should  this  action  be  ill^:al  can  the  township  board  determine  the  ' 
amount  to  be  raised?" 

This  proposition  is  governed  by  the  provisions  of  chapter  2  of  Act 
No.  283  of  the  Public  Acts  of  1909.  The  amount  of  money  that  may 
be  raised  in  any  township  for  the  road  repair  fund  in  any  year  is 
limited  by  section  1  of  this  chapter  to  fifty  cents  on  each  jlOO.OO  of 
assessed  valuation  except  in  townships  having  less  than  |200,000  of 
assessed  valuation,  in  which  case  the  amount  so  raised  may  not  exceed 
$100  per  hundred.  According  to  your  statement  the  amount  voted  by 
the  electors  at  the  annual  township  meeting  is  in  excess  of  the  amount 
that  may  be  raised.  Such  being  the  case,  I  am  of  the  opinion  that  the 
action  taken  must  be  deemed  illegal  and  void. 

Under  the  provisions  of  section  5  of  the  same  chapter,  the  township 
board  and  the  highway  commissioner  acting  join^j;^,  ma^<^i^i1ttpi^'be 
59  '^^ 
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le\ied  for  the  road  repair  fund  a  tax  in  such  amount  as  they  may  deem 
necessary  and  advisible,  subject  to  the  limitation  imposed  in  the  first 
section.  The  action  of  the  township  meeting  being  invalid,  it  follows 
that  the  matter  stands  exactly  as  if  no  attempt  had  been  made  by  such 
meeting  to  vote  any  sum  whatever  for  this  fund.  Therefore,  the  town- 
ship board  and  highway  commissioner  may  take  action  in  the  premises 
in  accordance  with  the  provisions  of  section  5. 

KespectfuUv  vours. 

GRANT  FELLOWS, 
Ca-g-o.  Attorney  General. 


FRATERNAL   BENEFIT   S0CIETIF>8.      INSURANCE.     UNIFORM 
LAW.    Mobile  Bill.    H.  O.  H. 

1.  A  society  organized  to  pay  benefits  would  probably  be  an  in- 
surance society. 

2.  Such  societies  may  be  incorporated  under  Chapter  222,  C.  L. 

3.  Mobile  bill  applies  to  ritualistic  benedt  societies. 

April  14,  1913. 
Messrs.  Yisscher  &  Robinson,  Holland,  Mich.: 

Gentlemen — I  have  your  communication  of  the  Tenth  inst.  relative 
to  the  incorporation  of  an  organization  now  known  as  the  H,  O.  H.  You 
state  that  this  is  not  a  secret  society  but  has  a  Constitution  and  by-laws. 
One  of  their  provisions  is  that  upon  the  sickness  or  disability  of  any 
member  he  is  paid  six  dollars  a  week,  this  benefit,  however,  not  to  ex- 
ceed seventy-five  dollars  a  year.  They  also  pay  upon  the  death  of  any 
member  one  hundred  dollars  for  funeral  expenses  and  for  the  death  of 
any  m«nber'9  wife  fifty  dollars  for  funeral  expenses.  You  state  that 
these  people  wish  to  incorporate,  but  do  not  wish  to  have  a  ritual,  nor 
to  be  known  as  a  lodge.  You  also  state  that  the  Society  does  not  issue 
cei-tiflcates  of  membership  in  any  form  whatever,  but  merely  give  receipts 
for  the  dues  tliat  are  paid. 

You  de«ire  to  know:  "First.  Does  this  society  write  and  issue  in- 
Kurance  within  the  meaning  the  law  so  as  to  make  its  members  individu- 
ally liable  and  its  officers  liable  in  case  of  suit,  or  liable  to  the  penalties 
subscribed  by  the  statute?  Second:  Is  it  in  any  way  possible  for  this 
society  so  to  incorporate  or  frame  Articles  of  Incorjwration  so  that 
■  they  may  coiiie  under  the  fraternal  insurance  statute  without  having  a 
ritual?  Third:  We  would  like  if  possible  to  secure  copy  of  the  bill  to 
be  passed  by  this  session  of  the  legislature  in  regard  to  fraternal  insur- 
ance companies,  and  would  like  to  know  further  whether  there  is  any- 
thing in  this  act  which  will  relieve  the  situation  in  regard  to  this  or^ 
ganization  in  Holland." 

In  answer  to  your  first  question  would  say  that  without  an  examination 
of  their  by-laws,  etc.,  it  would  be  difficult  for  me  to  give  you  an  exact 
opinion  as  to  whether  this  society  is  issuing  insurance.  I  assume  that 
the  members  have  some  contractual  relation  with  one  another  and  with 
their  society.  This  contract  or  relation  carries  with  it  certain  rights 
A^'hich  ai-e  dependent  upon  certain  contingencies.  The  contingencies  are 
sickness,  disability  or  death,  and  the  rights  are  in  the  rorm  of  certain 
benefits.    If  this  relationship  is  enforceable  as  a  contractual  one.  I  am  in- 
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dined  to  think  that  it  would  be  classified  as  insurance  under  the  ordinary 
definitions  applicable.  However,  as  stated  above,I  cannot  determine  from 
the  facts  stated  in  your  letter  as  to  whether  or  not  the  relationship  is  so 
expressed  as  to  result  in  enforceable  rights. 

Answering  your  second  question,  I  would  suggest  that  you  examine 
Chapter  222  of  the  Compil^  I^aws,  under  which  I  am  inclined  to  think 
such  a  society  might  be  incorporated  and  without  being  subject  in 
such  incorporation  to  the  objectionable  features  to  wbich  you  refer  in 
jour  letter. 

Answering  your  third  question,  would  advise  that  the  so-called  Mobile 
bill  is  still  pending  in  the  Ijegislature,  having  passed  the  House  but  not 
the  Benate.  I  am  sending  yoa  under  separate  cover  copy  of  the  original 
bill  as  printed.  It  is  my  impression  that  there  are  no  provisions  in 
this  bill  which  would  in  any  way  assist  your  people  in  their  predica- 
ment. 

Respectfully  yours, 

GRANT  FELLOWS, 

P-pi-o.  Attorney  General. 


TAXATION'.  BANK  STOCK.  OFFSETTING  MORTGAGE.  Bank 
stock  is  a  personal  chattel  not  a  credit.  Mortgage  should  not  be  offset 
against  bank  stock  iu  assessing  for  taxes. 

April  16,  1913. 

Mr.  Volney  Strong,  Clarksville,  Michigan: 

I>ear  Sir — I  have  your  letter  of  the  flth  inst.  containing  an  inquiry 
as  to  the  assessment  of  bank  stock.  Yon  state  that  a  certain  man  owns 
bank  stock  in  the  Edwin  Nash  State  Bank,  and  that  the  bank  holds  a 
mortgage  of  {4,000  against  this  person's  real  efrtate.  Tou  desire  to 
know  whether  the  assessor  should  deduct  the  amount  of  the  mortgage 
from  the  value  of  the  stock  in  assessing  the  bank  stock. 

In  reply  thereto  would  say  that  bank  stock  is  classed  as  personal 
chattels  and  not  as  personal  credits.  Therefore,  the  mortgage  should 
not  be  deducted  from  the  value  of  the  stock.  In  other  words,  the  stock 
should  be  assessed  at  its  full  cash  value.  Your  attention  is  called  to  sec- 
tions 8,  12  and  ti)  of  the  general  tax  law. 

Very  respectfullv. 

GRANT  FELLOAVS, 

P-g-o.  •  Attorney  General. 


INCOMPATIBILITY.    CITY  CLERK  AND  CITY  ASSESSOR.    Offices 

are  incompatible. 
TAXATION.     B.VNK  STOCK.     Rule  for  assessing  bank  stock  .imder 

statute. 

April  Ifi.  1913. 
Hon.  Frank  James,   State  Senate,  Capitol,  Ijinsing: 

Dear  Sir — I  have  your  communication  of  the  fourteenth  inst.  con- 
taining the  following  inquiries: 

"1st.  Can  a  city  clerk  in  cities  operating  under  fourth  class  charter 
also  be  appointed  assessor  of  such  city? 

2nd.     Should  the  capital  and  surplus  of  properly  incorporated  banks. 
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state  and  Dational,  be  assessed  to  such  banks  as  a  corporation,  or  be 
divided  up  and  assessed  as  per80>nal  to  the  several  stockholders?" 

In  reply  to  your  first  question  would  state  the  general  powers  and 
duties  of  Clerks  of  cities  of  the  fourth  class  are  prescribed  in  sections 
3028  to  3032  Compiled  Laws.  City  Assessors  are  appointed  under  the 
provisions  of  Section  3318  Compiled  I^ws  and  their  powers  and  duties 
are  prescribed  in  that  Section  and  several  sections  following.  Section  - 
3030  provides,  in  part: 

'■The  City  Clerk  shall  exercise  a  general  supervision  over  all 
officers  charged  in  any  manner  with  the  receipt,  collection,  and 
disbursement  of  the  city  revenues,  over  all  the  property  and  assets 
of  the  City." 

The  nature  of  this  supervision  appears  from  the  provisions  made  in 
Sections  3318  et  seq.,  Compiled  Ijaws.  Prom  an  examination  of  these 
sections  it  will  be  seen  that  the  City  Clerk  and  the  City  Assessor  eacb 
has  distinct,  independent  and  necessary  duties  to  perform  and  the  law 
seems  to  contemplate  that  the  respective  duties  of  each  office  diould  be 
performed  by  different  persons,  at  the  same  time  givine;  the  City  Clerk 
supervisory  power  referred  to  above. 

I  am  therefore  of  the  opinion  that  the  two  offices  are  incMupatible 
and  cannot  be  held  by  the  same  person  at  the  same  time. 

Answering  your  second  question,  I  call  your  attention  to  sub- 
section 8  of  Section  8  of  the  General  Tax  Law  which  provides : 

"That  for  the  purposes  of  taxation,  personal  property  shall 
include:  All  shares  in  banks  organized  within  this  state,  under 
the  laws  of  this  state  or  of  the  United  States,  at  their  cash  value, 
after  deducting  the  assessed  value  of  real  property  owned  by  and 
assessed  to  such  banks;"' 

The  cash  value  of  the  shares  of  stock  iu  a  bank  may  be  determined 
when  the  tax  is  not  r^ularly  quoted  on  a  stock  exchange  by  dividing  the 
sum  of  the  paid  up  capital  and  the  surplus  by  the  number  of  shares.  In 
assessing  the  number  of  shares  there  must  be  deducted  from  each  its 
proportion  of  the  cash  value  of  the  realty  that  has  been  assessed  to 
the  bank.  The  shares  of  stock  issued  by  a  bank  include  in  their  value 
all  of  the  property  of  the  bank,  including  its  real  estate,  the  value  of 
which  is  to  be  deducted  for  separate  taxation. 

Lenawee  County   Savings  Bank  vs.   City  of  Adrian,  66  Mich. 
273; 

The  capital  and  sni-plus  of  incorporated  banks  are  not  assessed  di- 
rectly to  the  banks  but  in  the  manner  altovp  Kuggested. 

RespertfnllT  Toui-s. 

GRAXTFELLOWH, 
P-pi-o.  Attorney  General. 
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OFFICES.    IMCOMPATIBILITY.    Tlie  offices  of  supervisor  and  justice 
of  the  peace  are  iDcompatible. 

April  16,  1913. 
Robert  T>.  Morrison,  Justice  of  the  Peace,  Merle  Beach,  Mich. : 

Dear  Sir— Your  letter  of  the  12tU  inst.  addressed  to  this  department 
has  been  received. 

You  have  requested  to  be  advised  as  to  whether  or  not  the  oflSces 
of  Supervisor  and  Justice  of  the  Peace  maj  be  held  simultaneously  by 
one  person. 

Upon  this  proposition  I  would  say  that  this  department  has  hereto- 
fore held  that  these  oflQcee  were  incompatible,  basing  such  holding  upon 
the  fact  that  the  two  justices  whose  terms  sooncBt  expire  are  membCTS 
of  the  township  board  and  that  any  justice  is  liable  to  be  called  to 
serve  in  that  capacity,  and  that  the  supervisor  is  also  a  m^nber  of 
the  board.  Furt:hermore,  the  latter  official  is  a  member  of  the  Coanty 
Board  of  Supervisors  and  as  such  it  becomes  one  of  his  duties  to  pass 
upon  tlje  bills  of  the  Justice  of  the  Peace  submitted  for  criminal  work 
don&  Consequently  it  follows  that  the  duties  of  these  two  offices  are 
of  such  a  nature  as  to  be  conflicting  and  therefore  I  am  of  the  opinion 
that  they  may  not  be  held  simultaneously  by  one  person. 

Very  respectfully  yours, 

GRANT  FELLOWS, 

Ca-la-o.  Attorney  Qeneral. 


LIQUOR  LAW.  NUMBER  OP  LICENSES.  A  village  situated  in  a 
county  that  has  returned  to  the  license  ^stem  after  being  governed  by 
local  option  law  is  entitled  to  but  one  saloon  for  each  500  inhabitants. 

April  16,  1913. 
S.  D.  Martin,  Mayville,  Mich. : 

Dear  Sir — Under  date  of  April  12th  you  have  requested  an  opinion 
as  to  the  number  of  licenses  that  may  legally  be  issued  to  retail  liquor 
dealers  in  your  village.  Y^ou  state  that  Mayville  has  a  population  of 
more  than  five  hundred  and  less  than  one  thousand. 

Upon  this  matter  I  would  call  your  attention  to  the  provisions  of 
section  39  of  act  291  of  the  Public  Acts  of  1909,  commonly  known  as 
the  Warner- Cramp  ton  Law.  That  section  contains  the  following  pro- 
vision :  "It  is  understood  that  in  counties  that  have  adopted  local  option 
or  may  hereafter  adopt  the  same  and  afterwards  vote  to  return  fo  the 
license  system,  there  may  be  established  saloons  not  to  exceed  one  to 
even-  five  hundred  inhabitants  of  any  township,  village  or  city  in  said 
counties."  It  follows  from  the  provision  quoted  that  only  one  saloon 
may  be  lawfully  established  in  your  village. 

Trusting  this  gives  you  the  desired  information,  I  am, 

Respectfully  yours, 

GRiNT  FELLOWS, 

Ga-la-o.  Attorn^  General. 


.yGoogle 


ANNUAL  REPORT,   1913. 


TOAMJSHIPS.    DOfl  TAX.     It  is  the  duty  of  ever>-  assessing  officer  to 
levy  ttie  iog  tax  as  i-equired  by  law. 

April  16,  1913. 

Frank  T.  Forton,,Mt.  Clemens,  Michigan,  R.F.P.  No.  7: 

Dear  Sir — Under  date  of  tlie  12tli  icst.  you  have  requested  an  opinion 
fi-om  this  department  relative  to  the  levying  of  the  dog  tax  in  your 
township.  You  wish  to  know  if  there  is  any  way  in  which  such  dog  tax 
may  be  abolished,  stating  that  certain  adjoining  townships  have  not 
been  levying  it. 

In  reply  I  would  call  your  attention  to  the  provisions  of  Act  No.  48  of 
the  Public  Acts  of  1901,  as  amended,  which  speciflcally  imposes  this 
tax  upon  oil  dogs  and  makes  it  the  duty  of  the  assessing  officer  of  every 
township  or  ward  to  ascertain  the  number  of  dogs  liable  to  taxaticm 
and  make  a  list  of  the  owners  thereof.  It  is  further  provided  that 
the  tax  specified  by  the  act  shall  then  be  collected  in  the  same  manner 
as  are  other  taxes.  There  is  no  provision  therein  permitting  any  town- 
ship to  abolish  snch  tax,  consequently,  if  the  same  is  not  levied  as 
provided  by  law  the  omission  is  due  to  the  n^lect  of  duty  on  the  part 
of  the  assessing  officer. 

Respectfully  yours. 

GRANT  FELIX)WS. 

Ca-la-o.  Attorney  General. 


LIQUOR  LAW.    CITIES.    A  city  incorporated  under  the  fourth  class 
city  act  of  1805  may  r^utate  saloons  hut  may  not  prohibit  the  same. 

April  16,  1913. 
Mr.  John  L.  A.  Glaster,  Petoskery,  Michigan : 

Dear  Sir — Your  letter  of  the  10th  inst.  relative  to  the  powers  of  the 
common  council  of  your  city  to  regulate  the  retail  liquor  business  within 
the  corporate  limits  is  at  hand. 

In  reply,  I  am  assuming  that  the  City  of  Petoskey  is  governed  by 
the  provisions  of  the  fourth  class  city  act  of  1895,  which  prescribes  that 
the  common  council  shall  have  power  to  enact  ordinances  "to  regnlate 
and  license  all  taverns  and  houses  of  public  entertainment;  all  saloons, 
restaurants  and  eating  houses,  and  to  r^ulate  and  prescribe  the  loca- 
tion of  saloons;  but  this  shall  not  be  constnied  as  authorizing  the 
licensing  of  the  sale  of  intoxicating  liquors." 

It  will  be  noted  from  the  language  quoted  above  that  the  power 
conferred  upon  the  common  council  of  a  city  is  that  of  regulation  and 
not  prohibition.  Such  being  the  case,  I  do  not  think  that  it  would  be 
comj^tent  for  your  council  to  undertake  to  i)rohibit  saloons  altogether. 
With  regard  to  the  acceptance  of  bonds  presented,  I  would  call  your 
attention  to  section  39  of  Act  No.  291  of  the  Public  Acts  of  1909,  com- 
monly known  as  the  Wamer-Orampton  law,  which  provides  that  bonds 
presented  in  accordance  with  the  provisions  of  the  law  are  to  he  approved. 

The  provisions  of  section  8  of  the  Warner-Crampton  law  specify  the 
form  and  substance  of  the  bond  presented  and  expi-essly  recogni7,e  the 
validity  of  such  when  executed  by  individual  authorities.     In  j\-iew,  trfl^. 
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the  provisioDB  of  that  section  I  do  not  think  that  it  would  be  competent 
for  your  council  to  enact  an  ordinance  providing  that  only  surety  bonds 
shall  be  accepted. 

With  reference  to  the  right  of  said  council  to  limit  the  nunibei-  of 
saloons,  I  would  call  your  attention  to  section  39  of  Act  291  of  the 
Public  Acts  of  1909,  which  expressly  confers  such  power,  and  as  to  the 
amount  of  the  bond  that  may  be  required,  I  would  say  that  section  8 
above  referred  to  provides  that  such  bond  shall  not  be  less  than  $3,000 
nor  more  than  ?6,000.  It  is  discret ionery  with  the  council  to  fix  it 
at  any  point  within  these  limits. 

You  have  also  requested  to  be  advised  as  to  whethei-  or  not  the  license 
fee  now  imposed  may  be  increased  from  fuOO  to  fl,O0O.  Our  Supreme 
Court  haH  held  that  an  ordinance  imposing  a  fee  of  tins  kind  upon 
saloons  must  be  regulative  in  its  character,  and  must  not  be  so  high  as 
to  be  arbitrai->-  and  prohibitive.  Bee  the  case  of  Kenaston  v.  Biker.  146 
Mich.  163.  The  amount  to  be  imposed  is  primarily  a  question  for  the 
determination  of  your  city  council. 

Respectfully  yours, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


TOWNSHIP  BOARDS.    Power  of  the  same  to  raise  money  for  cei-tain 
purposes  considered. 

April  16,  1913. 
Elias  Griffiths,  Chase,  Michigan: 

Bear  Sir — Your  letter  of  the  14th  inst,  addressed  to  this  department 
is  at  hand.  You  state  that  at  your  recent  township  meeting  the  electors 
did  not  vote  to  raise  any  money  for  the  contingent  fund,  and  that  there 
are  outstanding  claims  against  the  township.  You  have  requested  to 
be  advised  as  to  the  right  of  the  township  board  to  borrow  money  to 
pay  this  indebtedness,  and  for  the  running  expenses  of  the  township. 

In  reply  to  your  inquiry  T  would  call  your  attention  to  section  2349  of 
the  Compiled  Laws  of  1897,  which  permits  the  township  board  to 
vote  money  to  defray  the  ordinary  township  expenses  whenever  the 
electors  at  the  annual  meeting  neglect  or  refuse  to  vote  such  moneys,  the 
amount  so  voted  by  the  board  being  limited  to  not  more  than  one  thou- 
sand dollars.  Conaequently,  if  the  annual  meeting  failed  to  take  action 
in  this  respect,  it  is  competent  for  your  town^ip  board  to  exereisc 
the  power  conferred  by  the  statute  cited.  My  attention  is  called  to  no 
provision  of  the  statute  permitting  the  board  to  borrow  money  on  the 
credit  of  the  township  for  defraying  the  general  expenses  of  the  town- 
ship.   In  the  absence  of  such  provision  the  authority  may  not  be  exercised. 

Witli  reference  to  the  highway  improvement  fund  which  you  state 
has  been  overdrawn,  and  that  parties  holding  orders  thereon  have 
threatened  to  sue  the  township,  I  would  say  that  section  7  of  chapter  II 
of  Act  283  of  the  Public  Acts  of  1909,  expressly  authorizes  the  township 
board  to  bori-ow  an  amount  not  exceeding  three-fourths  of  the  tax  deter- 
mined upon  for  the  ensuing  year,  for  tiie  purpose  of  paying  for  lalmr 
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or  inaterialB  or  otlier  exponsee  in  connection  with  the  building  or  reptiir- 
inp;  of  lii^Iiways  nod  hi-idges. 
Trusting  that  this  gives  .you  tlie  information  desired,  I  am, 
Respectful  Iv. 

GRANT  FELLOWS, 
Ca-la-o.  Attorney  General. 

LIQUOR  LAW.  VOLUNTARY  SURRENDER.  Applicants  for  the  re- 
newal of  licenses  acquiescing  in  the  refusal  of  the  to^mship  board  to 
approve  their  bonds  must,  W  deemed  to  have  made  a  voluntary  sur- 
render of  their  licenses. 

April  16,  1913. 

August   Waffen,  Prosecuting  Attorney,  Iron  River,  Mich.: 

Dear  Sir — Your  letter  of  the  14th  inst.  requesting  an  opinion  from 
this  department  as  to  the  number  of  retail  liquor  licenses  that  may  be 
issued  in  the  township  of  Hematite  in  your  county  is  at  hand.  As  I 
understand  your  statement  there  have  been  no  saloons  in  operation  there 
during  the  past  year  owing  to  the  fact  that  the  township  board  re- 
jected all  bonds  presented,  and  that  several  applicants  for  licenses  did 
not  present  bonds  at  all  because  of  an  understanding  that  they  would 
be  rejected  if  submitted.  The  queestion  at  issue  is  whether  or  not  there 
has  been  n  loluntary  surrender  of  licenses  in  existence  at  the  time  the 
WamerCramptou  Law  went  into  effect  in  1909,  bo  that  the  number  of 
licenses  to  be  issued  now  should  be  based  upon  the  prescribed  ratio 
of  one  saloon  to  every  five  hundred  inhabitants. 

Inasmuch  as  the  applicants  for  licensee  one  year  ago  took  no  action 
to  require  the  township  board  to  approve  their  bonds,  I  think  they 
must  he  deemed  to  have  acquiesced  in  the  action  of  the  board,  and  hence 
to  have  made  a  voluntary  surrender  of  the  licenses  held  by  them. 

As  bearing  upon  this  proposition  I  would  refer  you  to  the  decision  of 
our  Supreme  Court  in  the  case  of  Ploof  vs.  Bangor  Township  Board, 
168  Midi.  697,  in  which  the  general  purpose  of  the  WamerCrampton 
Law  is  discussed  at  some  length  and  the  position  of  the  court  as  to 
what  constitutes  a  voluntary  surrender  is  indicated.  It  is  my  opinion, 
therefoi-e.  that  the  population  of  the  tomiship  in  question  being  1115 
according  to  the  last  official  census,  not  more  than  two  retail  liquor 
licenses  may  be  legally  granted  therein. 

Respectfully  vours, 

GRANT  Bellows, 

Ca-Iao.  Attorney  General. 


TAXATION.     Exemption  from,  of  Soldier's  widow,  holding  only  a  life 
interest  in  real  estata 

April  16.  1913. 

F.  F.  Bennett,  Mt.  Pleasant,  Michigan,  R.P.D.  No.  1: 

Dear  Sir — I  have  yours  of  recent  date  in  which  vou  request  an  opinion 
as  to  whether  or  not  your  mother  is  entitled  to  the  exemption  provided 
by  law  for  the  widow  of  a  soldier.  I'ou  state  that  your  mother  has 
deeded  you  her  home,  taking  back  a  life  lease.  mgiiizcd  oyOoOQlc 
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Subdivision  11  of  Section  7  of  Act  174  of  the  Public  Acts  of  1911, 
provides  tliat  tlie  followinf^  real  property  shall  be  ex^npt  from  taxa- 
tion: "All  real  estate  to  the  value  of  one  thousand  dollars  used  and 
owned  as  a  homestead  by  any  *  •  "  wife  or  widow  of  snch  soldier  or 
sailor." 

This  department  haB  held  that  a  person  owning  an  Indefeasible  life 
estate  is,  withiu  the  meaning  of  tliie  section,  the  owner  of  the  property 
and  consequently  is  entitled  to  the  exemption.  Under  the  law  of  this 
state  it  is  the  duty  of  the  owner  of  a.  life  estate  to  pay  all  taxes  assessed 
upon  the  property.  I  am  not  prepared  to  state  that  your  mother  is 
entitled,  as  a  matter  of  law,  to  the  exemption  because  ihae  may  be 
other  facts  that  would  prevent  her  claiming  such  right,  but  simply  upon 
the  proposition  presented  by  you,  namely,  her  right  to  claim  such  ex- 
emption, haviug  convCT-ed  the  property  to  you,  retaining  in  herself  a 
life  estate ;  you  are  advised  that  this  does  not  prevent  her  from  claim- 
ing the  exemption  provided  by  said  act  above  cited. 

Respectfully  yours, 

GRANT  FELLOWS, 

Cr-la-o.  Attorney  General. 


AUDITOR  GENERAL.  An  act  to  cancel  all  taxes  remaining  undis- 
charged as  appears  from  his  books  where  there  has  been  judicial  or 
legislative  action  vacating  said  plat  prior  to  January  first,  1913,  now 
being  assessed  bv  governmental  subdivisions. 

April  16,  1913. 

Hon.  Woodbridge  K.  Ferris,  Governor,  Capitol,  Lansing: 

My  I>ear  Governor — I  have  before  me  an  Act  entitled 

"An  Act  to  authorize  and  empower  the  auditor  general  to  can- 
cel all  taxes  Remaining  unditH-harged  as  appears  from  his  books, 
and  the  records  of  his  oiKce  assessed  or  re-assessed  upon  any  lots 
or  blocks,  or  fractions  of  lots,  of  any  city,  village  or  township 
plat,  where  there  has  been  judicial  or  t^islative  action  vacating 
said  plat  .prior  to  January  first,  nineteen  hundred  thirteen,  and 
where  such  are  now  being  assessed  by  governmental  subdivisions," 

Being  Senate  enrolled  No.  35,  which  you  have  submitted  to  me  for  an 
opinion  as  to  its  constitutionality. 

I  beg  to  advise  you  that  on  February  27th,  I  gave  to  Senator  L.  L. 
Kelley  an  opinion  that  this  act  {then  Bill)  was  in  conflict  with  the 
provisions  of  the  Federal  ('onstitution.  Prior  to  that,  I  had  given  an 
opinion  to  Senator  Kelley,  on  February  24th,  which  treiited  with  a  Bill 
somewhat  similar  in  character,  I  am  enclosing  yon  herewith  copy  of 
these  two  opinions  given  to  Mr.  Kelley. 

While  these  letters  speak  for  themselves,  I  desire  to  say  that  in  ray 
judgment  the  Act  before  me  is  in  conflict  with  the  Constitution  and 
-would  be  invalid  if  signed  by  you,  I  do  not  believe  that  the  Legislature 
can  take  from  the  State  its  property  and  give  it  to  a  private  individiial 
for  a  private  purpose  any  more  than  the  private  property  of  a  citizen 
can  be  taken  from  him  and  given  to  a  private  individual  for  a  private 
purpose  nor  for  a  public  purpose  without  compensation.  ,  -  . 
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If  this  Act  should  become  a  law  the  property,  which  the  State  has  ac- 
quired by  reason  of  the  failure  to  pay  taxes  aud  which  belongs  to  the 
State,  its  citizens,  and  tax  payers  could  be  giveo  to  any  one  to  whom 
the  Legislature  saw  fit  to  make  the  object  of  its  bounty,  and  the  title 
of  the  State  taken  away  from  it  without  any  compeniiation.  If  this 
can  be  done  with  property  which  the  State  has  acquired  by  reason  of 
being  obliged  to  bid  it  in  at  tax  sales,  it  can  be  done  with  any  other 
property  which  the  state  owns.  Such  action,  in  my  judgment,  is  beyond 
the  power  of  the  LeglBlatui-e. 

So  pronounced  are  my  views  upon  this  attempt  to  deprive  the  State 
(and  its  tax  payers)   of  its  property  that  should  this  Bill  be  signed  I 
should  feel  it  my  duty  to  advise  the  Auditor  General  to  disregard  its 
provisions  as  being  in  conflict  with  the  provisions  of  the  Constitution. 
Very  respectfully, 

GEAXT  FELLOWS, 
F-pi-o.  Attorney  General, 

JirVENILE  COURT.  SALARY  OP  REGISTER.  The  salary  of  the 
Register  of  the  municipal  juvenile  court  for  the  City  of  Detroit  is  not 
affected  by  the  terms  of  Act  No.  363,  P.  A.  of  1913. 

April  16,  1913. 

Hon.  (Jeorge  R.  HoIIway,  Member,  House  of  Repre8raitati\'ea,  Capitol. 
Lansing ; 

Dear  Sir — I  have  before  me  your  ctHnmunication  of  the  10th  inst. 
relative  to  House  Bill  No.  583,  File  No.  243,  a  copy  of  which  accompanied 
said  communication,  in  which  you  say,  "The  claim  is  made  that  the 
amendment  to  section  five  (which  amendment  is  found  on  page  four 
and  is  in  the  language  embraced  within  the  inserts  beginning  in  line 
fifty  five  and  ending  in  line  sixty-four)  will  have  the  effect  of  increasing 
the  salary  of  the  Register  of  the  juvenile  division  of  the  Municipal 
.Juvenile  Court  for  the  City  of  Detroit,  in  the  County  of  Wa.vne.  •  •  "  • 
Will  you  kindly  give  an  opinion  as  to  the  correctness  of  this  view."  You 
also  say,  "It  is  proposed  to  amend  this  bill  by  inserting  in  line  fifty- 
five  on  page  i  after  the  word  'Probate*  the  woinIs  written  in  ink  on 
page  1,  being  the  following:  'In  all  counti^  embraced  within  the  pur- 
view of  this  act.'  "  And  you  ask,  -'Will  you  kindly  advise  if  this  language 
will  cure  the  claimed  defect?" 

House  Bill  No.  bS3,  File  No.  -43  amends  section  5  of  .\ct  No.  6  of  the 
Public  Acts  of  10(17,  Extra  Session,  entitled,  "An  act  to  define  and  to 
regulate  the  treatipent  and  control  of  dependent,  neglected  and  delinquait 
children;  to  prescribe  the  jurisdiction  of  the  probate  court  and  the 
powers,  duties  and  compensation  of  the  probate  judges  with  regard 
thereto;  to  provide  for  the  appointment  of  county  agents  and  probation 
oflBcers,  and  to  pi-esoribe  their  powers,  duties  aud  compensation."  as 
amended  bv  Act  No.  262  of  the  Public  Acts  of  1911.  Act  No.  6  of  the 
Public  Acts  of  1!H)7,  Extra  Session,  was  approved  October  24th,  1907. 
and  given  immediate  effect. 

Section  13  of  Act  No.  6  of  the  Public  Acts  of  1907,  Extra  Session., 
among  other  things  provides  as  follows : 
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"And  Provided  further,  That  tJiis  act  shall  not  affect  the  pro- 
visions of  act  iitimber-si£  hundred  eighty-four,  local  acts  of  nine- 
teen hundred  seven,  providing  for  a  municipal  juvenile  court:  for 
the  City  of  Detroit  in  the  County  of  Wayne." 

The  act  thus  refenred  to  in  said  section  13  is  a  local  act  applying  only 
to  the  City"  of  Detroit  in  the  County  of  Wnyne  entitled,  "An  Act  to 
r^ulate  the  treatment  and  control  of  dependent,  neglected  and  delinquent 
childrrai  under  the  age  of  eev«iteen  years  within  the  City  of  Detroit;  to 
establish  the  Juvenile  Court  of  Detroit;  to  i-egiijate  the  practice  in  such 
court;  to  provide  for  the  appointment  of  probation  officers;  to  prohibit 
the  commitment  to  any  jail,  police  station  or  house  of  correction  of 
any  child  under  the  age  of  fourteen  yeflrs,  except  in  certain  cases;  to 
impose  certain  duties  on  county  agents,  and  vest  in  said  courts  jurisdic- 
tion of  offenses  under  statutes  of  this  State  relative  to  cruelty  to  chil- 
dren, truant  and  disorderly  children  and  compulsory  education  and 
truancv," 

Act  No.  6  of  the  Public  Acts  of  1907,  extra  session,  and  Act  No.  684 
of  the  Local  Acts  of  1907,  were  botli  in  effect  at  the  time  of  the  adoption 
of  the  Constitution  of  the  State  of  Michigan  in  1908,  and  therefore  would 
not  be  affected  by  section  30  of  Article  V  of  the  Constitution,  which 
provides  in  part  as  follows: 

"The  legislature  shall  pass  no  local  or  special  act  in  any  case 
where  a  general  act  can  be  made  applicable  •  •  •  •  •." 

House  Bill  No.  583  in  no  way  refers  to  the  local  act  of  1907,  providing 
for  a  municipal  juvenile  court  for  the  City  of  Detroit,  but  seAs  to  amend 
section  5  of  the  general  act  of  1!>07.  which  provides  for  juvenile  courts 
in  the  State  of  .Michigan  and  the  procedui-e  thei-ein,  which  said  general 
act  speciflcally  provides  that  its  terms  sJiall  not  affect  the  local  act 
providing  for  the  Detroit  juvenile  court.  Therefore,  the  act  amendatory 
to  the  general  statute  could  uot  take  a  wider  scope  of  application 
than  the  purview  of  the  act  itself,  and  the  Detroit  court  being  speciflcally 
excluded  from  the  application  of  the  general  statute,  the  amendment 
imder  consideration,  being  an  amendment  to  the  general  statute,  would 
not  include  the  Detroit  court  in  its  application.  Therefore,  it  is  my 
opinion,  that  the  passage  of  House  Bill  No.  583.  amending  section  5  of 
Act  No.  6  of  the  Public  Acts  of  1907,  extra  session,  would  not  in  effect 
increase  the  salarv  of  the  Register  of  the  Juvenile  Division  of  the 
Municipal  Juvenile  court  for  the  City  of  Detroit. 

As  to  your  further  inquiry,  relative  to  the  insertion  of  the  words 
"In  all  counties  embraced  within  the  purview  of  this  act"  it  follows 
necessartly,  that  if  the  bill  would  not  in  effect  inci-ease  the  salary  of  the 
Register  of  the  Detroit  court,  the  insertion  would  not  be  necessary.  How- 
ever, no  harm  could  result  to  the  application  of  the  bill  from  the  in- 
sertion of  the  words  above  mentioned. 

Verv   respectfullv, 

GRANT  FELLOWS, 

O.g-0.  ■  Attorney  General. 
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PROSECUTING  ATTORNEYS.  TOW'NaHIP  OFFICERS.  Pposecnt- 
ing  Attorneys  not  legal  advisors  of  towaship  officerg  except  vinder  Tax 
law. 

April  17,  1913. 

ilr.   A.   g.   Anny,   Township   Clerk.    Mivanna,   Michigan: 

Dear  Sir — Aaswering  your  communication  of  the  24th  inst.  I  call  yoar 
attention  to  section  2933  of  the  Compiled  Laws,  which  provides  that 
the  Prosecuting  Attorrjey  shall  advise  township  treasurers  and  super- 
visors relative  to  the  duties  imposed  upon  them  hy  Act  206  of  the  Public 
Acts  of  1893  (General  Tax  Law).  The  prosecuting  attorney  is  not 
i-equired  to  give  free  advice  to  townships  on  any  other  matters  excepting 
those  matters  that  come  under  the  atwve  act.  The  dog  tax  law  is  not 
a  part  of  the  above  act. 

Very  respectfully, 

GRANT  FELLOWS, 
P-g-o.  Attorney  General. 


SCHOOL  LAW,  County  School  Commissioner,  salary  of  fixed  hy  Board 
of  Supervisors. 

SCHOOL  ROOMS  IN  CITY  SCHOOLS.  Organized  under  a  special  act 
should  be  counted  in  the  fixing  of  Commissioners'  salary  under  section 
10  of  Act  No.  144,  P.  A.  1911.  Booms  of  Cheboygan  city  schools  should 
be  counted  in  determining  minimum  salary  of,  and  right  to  appoint 
clerk  bv  County  School  Commissioner. 

COUNTY  SCHOOL  COMMISSIONER,  SAI^ARY  OF.  Cannot  be  in- 
creased or  diminished  during  term  of  oGBce. 

April  17,  1913. 

W.  L.  Coffey,  County  Commissioner  of  Schools,  Cheboygan,  Michigan : 

Dear  Sir — Yours  of  the  15th  inst.  addressed  to  Mr.  Crowley,  has  been 
received.    Yon  ask — 

1st.  "Does  not  joint  resolution  No.  4,  pages  503-4,  Public  Acts  of 
1907,  place  the  fixing  of  a  salary  of  County  School  Commissioner  in  the 
hands  of  the  Board  of  County  Auditors?" 

2nd.  "Should  the  rooms  in  schools  of  the  City  of  Cheboygan  be 
counted  in  determining  the  Commissions^'  salary?" 

3rd.  "Am  I  entitled  to  (he  services  of  a  Clerk  as  long  as  the  Board 
of  County  Auditors  allow  compensation  for  said  Clerk?" 

4th.    "Can  my  salary  he  lowered  during  my  term  of  ofiSce?" 

In  reply  thereto  joint  resolution  nuintwr  4  of  the  Public  Acts  of  1907 
is,  insofar  as  it  relates  to  the  fixing  of  salaries  of  County  officials,  supers 
seded  by  Section  9  of  Article  8  of  the  Constitution  of  1909,  which  ex- 
pressly provides  that  "The  Boards  of  Supervisors  shall  have  exclusive 
power  to  fix  the  salaries  and  compensiition  of  all  County  officials  not 
otherwise  provided  for  by  law." 

2nd.  Section  10  of  Act  No.  144  ofthe  Public  Acts  of  1911,  provides 
in   part,  as  follows: 

"The  compensation   of  each  County  Commissioner  of   Schools 
shall  be  determined  bv  the  Board  of  Supervisors  of  each  County, 
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respectively,  but  the  compeasatioD  shall  not  be  fixed  at  a  sum  less 
than  JSOO.OO  per  annum  in  any  County  where  there  are  fifty  school 
rooms;  •  •  *  *  at  not  less  tlian  |l,O00  per  annum  where  thei« 
are  one  hundred  school  rooms,  and  not  less  than  $1,200.00  where 
there  are  one  hundred  twenty-flve  school  rooms;" 

I  am  inclined  to  the  opinion  that  the  rooms  of  the  City  schools  in 
the  City  of  Cheboygan  should  be  counted  in  determining  the  total  num- 
ber of  rooms  in  the  County,  for  the  pui-pose  of  fixing  your  salarj-. 

3rd.  Subdivision  6  of  Section  S  of  said  Act  No.  144  of  (he  Public 
Acts  of  1911,  provides,  in  part,  as  follows: 

"Provided,  ITiat  in  counties  containing  one  hundred  or  more 
Bchooi  rooms,  the  Commissioner  of  Schools  is  hereby  authorized  to 
appoint  a  Clerk,  who  shall  perform  such  duties  as  said  Commis- 
sioner shall  direct,  except  vi-siting  schools," 

If,  the  County  of  Cheboygan  contains  a  number  of  school  roMns  in 
excess  of  one  hundred,  then,  you  are  authorized  to  appoint  a  Clerk. 

4th,  The  salary  of  the  County  Commissioner  of  Schools  must  be  fixed 
before  the  term  begins,  and  tlie  Constitution  prohibits  the  increasing  or 
decreasing  of  such  salary  during  the  term  of  offica  Section  3  of  Article 
16  of  the  Constitution  provides,  in  part,  that  "Salaries  of  public  officers, 
except  Circuit  Judges,  shall  not  "be  increased,  nor  shall  the  salary  of 
any  public  officer  be  decreased,  after  election  or  appointment. 
Bespectfully  yours, 

GRANT  FELLOWS, 

Cr-pi-o.  Attome>-  General, 


LIQUOR  LAW.     WHOLESALE  DEALER.     Definition   of  under  Act 
No.  1  of  the  Public  Acts  of  1912,  second  extra  session. 

April  17,  1913. 
Thomas  J.  Green,  Prosecuting  Attorney,  Sault  Ste.  Marie,  Mich.: 

Dear  Sir — I  have  yours  of  tlie  12th  inst.  in  which  you  request  an 
opinion  "as  to  what  constitutes  a  wholesale  liquor  dealer  nnder  Act 
No.  1  of  the  Public  Acts  of  1912,  Second  Extra  Session."  You  state 
"In  the  case  of  People  vs.  Caiu,  the  Supreme  Court  construed  Section 
2  of  Act  170  of  the  Public  Acts  of  lUll  so  that  the  law  was  clear, 
but  the  Legislature  in  the  Act  first  referred  to  appears  to  have  con- 
fused the  matter  even  more  than  before,  A  local  wholesale  liquor 
dealer  claims  the  right  under  the  present  law  to  sell  liquor  in  any 
quantity  he  desires  provided  it  is  bottleil  and  dnink  on  the  premises. 
He  claims  the  right  to  draw  from  a  cask  and  bottle  on  the  premises  and 
then  sell  in  quantifies  less  thau  three  gallons  rlainiing  that  he  is  selling 
in  original  sealed  jiackages," 

In  reply  thereto,  I  am  inclined  to  the  opinion  that  selling  in  the 
manner  referred  to  in  your  (onnnnuication  is  not  a  sale  at  wholesale 
within  the  meaning  of  Act  ^"o.  1  of  the  I'ublic  Acts  of  1912.  While  it 
is  true  that  the  I^egislature  IiaH  in  the  hitcr  act  somewhat  confused 
the  definition   of  a  wholcj^nle  liquor  dealer,   nevertheless,  from  an  ex- 
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amination  of  the  case  of  People  vs.  Cain  Volume  19  D,  I/.  N.  583,  it 
appears  that  the  Court  has  dearly  distiuguished  between  soles  at 
wholesale  and  sales  at  retail,  T\ithout  reference  to  the  statute.  In  this 
tase  the  court  expressly  lays  down  the  rule  that  the  word  "wholesale" 
has  a  distinct  meajiing.  and  in  this  connection  quotes  the  definition  of 
"wholesale"  as  found  in  'nebstei-'s  Dictionary  which  defines  the  word 
as  follows: 

"Pertaining  to,  or  engnged  in  trade  by  the  piece  or  large  quantitiea; 
selling  to  retailers  or  jobbera  rather  than  to  consumers." 

The  Century  Dictionary  defines  the  word  as  follows: 

"Sale  of  goods  by  the  piece  or  in  1ai*ge  quantities,  as  distinguished 
frwn  retail ;  in  mass,  in  the  gross,  in  great  quantities,  buying  or  selling 
by  the  piece  or  large  quantities." 

While  in  the  act  above  quoted,  namely. — Act  No.  1  of  the  Public  Acts 
of  1012,  Second  Extra  Session,  the  Legislature  has  not  defined  a  whole- 
sale liquor  dealer  to  be  one  who  sells  in  quantities  of  not  less  than  three 
gallons,  a  retail  dealer  is  defined  as  one  who  sells  "  •  •  •  in  quantities 
of  less  than  three  gallons  "  "  •  •." 

I  am  therefore  -conBtrained  to  the  opinion  that  the  court  would,  ir- 
respective of  the  omission  with  respect  to  quantity  in  relation  to  whole- 
sale dealers,  hold  that  any  sale  of  a  quantity  less  than  three  gallons 
would  not  be,  within  the  .meaning  of  the  Act  in  question  a  sale  at 
wholesale. 

Respectfully  yours, 

GRANT  FELLOWS, 

Cr-pi-o.  Attorney  Qeneral. 


ELECTION  LAW.    Ballots 'upon  which  only  one  ticket  is  printed  should 
be  counted  even  though  no  mark  is  made  thereon. 

April  17,  1913. 
Leslie  H.  Belknap,  Whittemore,  Mich,: 

Dear  Sir — Your  letter  of  the  Hth  inst.  requesting  an  opinion  from 
this  department  as  to  what  constitutes  a  legally  voted  ballot  is  at 
hand.  As  I  understand  your  statement,  there  was  but  one  ticket  in  the 
field  at  your  recent  election  but  that  certain  candidates  ran  on  slips. 
You  say  that  eei-tain  ballots  upon  which  no  mark  was  made  either  at 
the  head  of  the  ticket  or  in  the  appropnate  square  before  the  name  of 
the  individual  candidates,  were  rejected;  and  wish  to  be  advised  if  the 
board  of  canvassers  acted  correctly  in  the  premises. 

As  controlling  this  pivposition  I  would  refer  you  to  the  decision  of 
our  Supreme  Court  in  the  caw  of  Johnson  vs.  Board  of  Canvassers  of 
Casnovia,  1(11  Mich.  ]87.  which  hold.«  that  where  the.i-e  is  but  one  ticket 
printed  on  the  ballot  all  ballots  cast  with  no  marks  thereon  are  to  be 
counted  as  a  vote  for  each  candidate  whose  name  appears  in  the  column 
of  the  ticket  which  is  so  printed.  The  decision  is  Imsed  npon  the  propo- 
sition that,  there  l)eing  but  one  ticket  printed,  the  intention  of  the  voter 
in  casting  such  ballot  was  manifest,  and  that  it  must  be  presumed  that 
the  electors  so  voting  without  marking  their  ballots  intended  to  vote 
for  the  ticket  api>earing  on  the  ballot ;  so  in  the  case  that  you  have  stated 
these  ballots  should  have  l)een   counted  and  those  upon   which  a  slip 


ATTORNHT  GENERAL.  479 

■was  pasted  in  tlie  proper  position  opposite  the  name  of  the  office  in  such 
a  -way  as  to  partially  or  wholly  obliterate  the  printed  name,  should  be 
counted  as  a  vote  for  the  candidate  runnin{;  on  slips. 
Respectfully, 

GRANT  FELLOWS, 

Attorney  General. 


LIQUOR  LAW.  All  bars  opened  in  a  county  that  has  returned  to  the 
license  system  after  being  governed  by  the  local  option  law  are  to  be 
deemed  new  bars  within  the  meaning  of  the  Wamer-Crampton  law, 

April  17,  1913. 
S.  R,  Martin.  Mayville,  Mich.: 

Dear  Sip — Your  letter  of  the  14th  inst.  has  been  received. 
The  proposition  to  which  you  refer  arises  under  section  37  of  Act 
291  of  the  Public  Acts  of  1909,  which  reads  as  follows: 

"No  license  shall  be  issued  to  any  one  to  open  up  and  establish 
a  new  bar  or  saloon  having  its  front  entrance  within  four  hundred 
feet  along  the  street  line  from  the  front  entrance  of  a  church  or 
public  school  house  •  •  •  •  and  after  this  act  takes  effect  an 
attempt  to  open  up  and  establish  a  new  bar  or  saloon  having  its 
front  entrance  within  four  hundred  feet  along  the  street  line  from 
the  front  entrance  of  a  church  or  public  school  house  "  •  •  • 
shall  be  a  violation  of  this  act,  and  the  p««on  or  pei-sons  so  doing, 
upon  conviction  thereof,  shall  be  subject  to  the  penalty  prescribed 
in  section  7  of  this  act :  Provided,  That  none  of  the  provisions  of 
this  section  shall  apply  to  any  bar  or  saloon  established  and  exist- 
ing at  the  time  this  act  takes  effect." 

As  I  understand  your  statement  the  place  in  question  was  used  as 
a  saloon  four  years  ago  at  the  time  the  Wamer-Crampton  Law  went 
into  effect.  Since  that  time,  however,  your  county  has  voted  local 
option,  returning  to  the  license  system  at  the  recent  election.  Such 
being  the  case,  the  exception  in  the  statute  in  favor  of  bars  and  saloons 
in  operation  at  the  time  of  the  taking  effect  of  the  law  in  question, 
does  not  apply  and  a  bar  or  saloon  opened  anywhere  within  your 
county  is  to  be  deemed  a  new  bar.  As  bearing  directly  upon  the  ques- 
tions that  you  have  submitted  I  would  refer  you  to  the  recent  decision 
of  our  Supreme  Court  in  the  case  of  People  vs.  Schneider,  170  Mich.  150. 

With  regard  to  the  construction  of  -section  11713  of  the  Compiled 
Laws  of  1897,  the  same  being  section  V2Q  of  the  special  compilation  of 
laws  relating  to  the  manufacture,  sale  and  use  of  spirituous  liquors,  T 
would  say  that  the  inhibition  therein  contained  is  directed  to  the  sale 
of  intoxicating  liquors  within  two  miles  of  the  place  where  religious 
worehip  is  being  actually  conducted  by  some  society  assembled  for  that 
purpose. 

Respectfully  vours. 

GRANT  FELLOWS. 

Ca-la-o.  Attorney  General, 
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WARNER-ORAMTON  LAW.  Bond  should  be  approved  by  local  boai^, 
board  of  tmstees,  council  or  common  council  in  each  township,  village 
and  city  for  retail  liquor  dealers. 

April  17,  1913. 
Fred  Jennings,  Hale,  Mich.: 

Dear  Sir — Your  letter  of  the  14th  inst.  relative  to  the  right  of  your 
township  board  to  refuse  to  accept  liquor  bonds  is  at  hand. 

Replying  thereto  I  would  call  your  attention  to  section  39  of  act  Ko. 
291  of  the  Public  Acts  of  1909,  commonly  known  as  the  Wamer-Cramton 
Law.  The  section  above  cited  specifically  provides  that  "When  applied 
for  in  accordance  with  the  provisions  of  this  act  bonds  shall  be  approved 
by  the  local  board,  board  of  trustees,  council  or  common  council,  in 
each  township  village  and  city  for  retail  liquor  dealers."  The  same 
section  confers  upon  the  township  board  the  right  of  limiting  by 
ordinance  the  number  of  saloons  to  be  granted.  It  is  my  opinion,  how- 
ever, that  the  power  of  limitation  so  conferred  may  not  be  construed  as 
to  be  equivalent  to  the  power  of  suppression  or  prohibition.  In  other 
words,  while  the  board  may  limit  the  number  of  saloons,  yet  it  would 
not  be  competent  to  prohibit  the  business  altogether  by  arbitrarily  re- 
fusing to  accept  and  approve  bonds  presented  in  accordance  with  the 
law.  The  fact  that  a  majority  of  the  electors  within  the  township 
voted  on  the  proposition  at  the  recent  election  favored  county  prohibi- 
tion has  no  bearing  on  the  case. 

Respectfully   yours. 

GRAKT  FELLOWS, 

Attorney  General, 


COMPENSATION  OF  OFFICERS.  COUNTY  DRAIN  COMMIS- 
SIONER. DRAIN  LAWS.  Fixing  of  a  per  diem  compensation  in 
lieu  of  annual  salary  is  not  a  compliance  with  Sec,  5,  Chap.  9,  Act 
118,  of  1909. 

April  17,  1913. 

Mr.  Ton'al  E.  Strom,  Prosecuting  Attorney.  Escanaba.  Michigan : 

Dear  Sir — I  have  your  communication  of  the  14th  inst.  containing  the 
following  inquiry: 

"Section  5  of  Chapter  9,  Act  No.  118,  Public  Ads  of  1909  provides 
that  every  county  drain  commissioner  shall  receive  an  annual  salary, 
to  be  paid  as  other  county  officers  aie  paid,  the  amount  thereof  to  be 
fixed  by  the  Board  of  Supervisors  at  its  regular  Octobei-  session  in  the 
year  1909,  and  evei-y  two  years  thereafter. 

At  tJie  annual  October  meeting  of  the  Delta  County  Board  in  October, 
1912,  when  salaries  were  fixed  for  other  county  officei-s  for  the  years 
1913  and  1914,  the  board  provided  that  the  salary  of  the  drain  commis- 
sioner should  be  $3.00  per  day  when  in  actual  service." 

In  reply  thereto  would  say  that  in  my  opinion  the  Boards  of  Super- 
Tisors  are  required  under  tlie  provisions  of  section  5  of  chapter  9  of 
the  drain  law  to  fix  a  salary  in  a  lump  sum  as  the  annual  salary  of 
the  drain  commissioner.    This  section  reads  as  follows:  ^^^  CtOOqIc 
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"Each  county  drain  commissioner  ehall  receive  an  annual  salary 
to  be  paid  as  other  coTinty  olflcers  are  paid,  the  amount  thereof 
to  be  fixed  by  the  Board  of  Snpervisors  at  the  regular  October 
session  in  the  year  1909,  and  every  two  years  thereafter,  in  the 
same  manner  as  the  salaries  of  other  county  officers  are  fixed,  etc." 

There  ia  a  well  defined  digtinction  between  compensation  per  di^n 
and  compensation  by  salary,  and  in  my  opinion  the  fixing  of  the  drain 
commissioner's  salary  as  a  per  diem  allowance  would  not  comply  with 
the  requirements  of  the  above  quoted  section. 

Very  respectfully, 

GRANT  FELLOWS, 
P-g-o.  Attorney  General. 


MUNICIPALITY.    Cannot  operate  municipal  bar. 

April  18,  1913. 

Hon.  D.  H.  Hinkley,  House  of  Representatives,  Capitol,  Lansing: 

Dear  Sir — You  have  referred  to  this  department  a  teleffram  received 
from  one  Joe  Wamock,  of  Harbor  Springs,  Michigan.  Mr.  Warnock 
requests  that  yon  introduce  a  Bill  authorizing  Harbor  Springs  to  own 
and  operate  a  municipal  bar.  You  request  informafipn  as  to  whether 
or  not  a  bill  of  this  character  would  be  constitutionaf. 

The  inquiry  propounded  is  in  eS'ect  as  to  whether  or  not  the  Legisla- 
ture may  by  law  authorize  a  municipality  to  engage  in  the  liquor  busi- 
ness. Whether  the  IjCgislature  can  authorize  a  City  or  town  to  purchase 
a  commodity  and  sell  same  to  its  inhabitants  must  be  determined  by  con- 
sidering whether  the  carrying  on  of  such  business  can  be  regarded  as  a 
public  service.  If  such  business  is  carried  on  it  must  be  with  money 
raised  by  taxation,  and  it  is  a  settled  rule  of  law  that  the  I^egislature 
can  authorize  a  City  or  town  to  tax  its  inhabitants  only  for  public 
purposes. 

If  the  right  to  tax  for  the  purpose  of  carrying  on  a  business  of  this  kind 
is  to  be  upheld,  it  necessarily  follows  that  the  carrying  on  of  business 
private  in  nature  is  a  function  of  government.  There  is  nothing  in  the 
Constitution  of  this  state  which  tends  to  show  that  the  State  goveni- 
ment  was  established  for  the  purpose  of  carrying  on  of  business  such 
as  is  usually  carried  on  by  private  individuals.  One  of  the  objects  of 
the  Constitntion  is  to  protect  individuals  in  their  rights  to  carry  on 
the  customary  business  of  life,  rather  than  to  authorize  the  State  or 
any  municipality  of  the  same,  to  undertake  what  had  usually  been  left 
to  the  private  enterprise  of  individuals.  From  an  examination  of  the 
various  constitutional  provisions  of  this  state  it  is  apparent  that  such 
enterprise  by  municipalities  is  not  contemplated.  In  this  connection 
I  call  your  attention  to  Section  23  of  Article  8  of  the  Constitution  of 
this  State,  which  provides  as  follows: 

"Subject  to  the  provisions  of  this  constitution,  any  city  or  vil- 
lage may  acquire,  own  and  operate,  either  within  or  without  its 
corporate  limits,  public  utilities  for  supplying  water,  light,  heat, 
power  and  transportation  to  the  municipality  and  the  inhab- 
itants thereof;  and  may  also  sell  and  deliver  wateK  iravec  hpd 
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light  without  its  corporate  liinita  to  an  amount  not  to  exceed 
twenty-ftve  per  cent  of  that  furnished  by  it  within  the  corporate 
limits;  and  may  operate  transportation  lines  without  the  mu- 
nicipality within  such  limits  as  may  be  prescribed  by  law:  Pro- 
vided, That  the  right  to  own  or  operate  tranaiiortation  facilities 
shall  not  extend  to  any  city  or  village  of  less  than  twenty-five 
thousand  inhabitants." 

Vno  will  note  from  a  reading  of  the  above  that  express  authority  has 
been  conferred  upon  the  municipalities  to  maintain  and  operate  certain 
classes  of  business  which  are  in  their  nature  quasi  public.  If  the  state 
had  inherent  right  to  engage  in  private  business  it  would  naturally  follow 
that  such  authority  might  be  conferred  by  the  state  upon  a  municipality, 
and  Section  23,  above  quoted,  insofar  as  it  confers  authority,  wwuld  not 
be  necessary. 

I  also  call  your  attrition  to  the  case  of 

Baker  vs.   City  of  Grand  Bapids,   142   Mich.   687; 

l\'herein  it  was  held  that  the  City  of  Grand  Bapide  could  not  enter  into 
a  commercial  enterprise  by  buying  and  selling  coal  to  its  citizens  as  a 
business,  thereby  entering  into  competition  with  dealers  in  coal,  ^nce 
such  a  use  of  public  funds  is  not  for  a  public  purpose  (citing  the  opinion 
of  the  Justices,  1S5  Mass.  601).  The  opinion  of  the  Justices  cited  was 
to  the  effect  that  a  Bill  introduced  in  the  State  L^islature  of  Massa- 
chusetts conferring  authority  upon  cities  and  towns  within  that  com- 
monwealth, to  engage  in  the  business  of  purchasing  coal  and  wood  as 
fuel  for  the  purpose  of  selling  such  fuel  to  its  own  citizens,  was  un- 
constitutional for  the  reason  that  a  municipality  conld  not  be  authorized 
to  engage  in  private  commercial  business. 

The  question  of  selling  intoxicating  liquor  is,  in  this  state,  recognized 
as  lawful  and  legitimate,  subject  to  such  restrictions  and  regulations  as 
the  state  may  see  fit  to  impose.  The  right  to  regulate,  and  even,  pro- 
hibit under  the  general  police  power  has  been  repeatedly  upheld  hut 
always  upon  the  theory  that  the  traffic  in  intoxicating  liquor  was  es- 
sentially of  a  private  nature,  and  that  over  such  traffic  the  state  should 
exercise  a  supervisory  control.  I  know  of  no  reason  why,  under  the 
police  power  the  State  could  not  as  effectively  protect  the  welfare  of  its 
people  by  supervision  and  regulation  of  such  business  when  carried  od 
by  individuals  as  by  authorizing  a  municipality  to  engage  in  such 
business.  Consequently,  if  this  be  true  the  general  police  power  of  the 
State  would  not  authorir^  the  carrying  on  of  such  business  by  the 
state  or  any  branch  thereof, 

I  am  therefore  constrained  to  advise  that  Legislation  of  the  character 
suggested  in  said  telegram  would  be  unconstitutional. 

Bespectfullv  yours, 

GR.\NT  FELI^OWS, 

Cr-pi-o.  Attorney  General. 
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TAXATION.     Exemption    from  not  allowed   Boldiep's  widow  who   re- 
marries.    Method  of  assessment  of  real  property. 

April  18,  1913. 
B.  C.  Spears,  Dundee,  Mich. : 

Dear  Sir — Yoyre  of  the  14th  inst.  received.  You  ask  whether  or  not 
a  soldier's  widow  is  entitled  to  the  exemption  from  taxation  allowed 
by  law  where  such  widow  is  remarried. 

In  reply  thereto  would  state  it  is  my  opinion  that  the  right  of  ex- 
emption from  taxation  does  not  exist  where  such  widow  has  subsequent 
to  the  soldier's  death  remarried. 

Yon  also  ask  "Has  the  Snpenisor  the  right  to  raise  the  value  of  a 
bouse  and  lot  and  other  property  where  the  house  and  lot  is  on  the 
roll  for  fSOO.OO,  can  he  add  (600.00  more  to  it  in  order  to  make  a  soldier 
pay  his  tax? 

In  reply,  the  Supervisor  is  directed  by  the  law  to  assess  property  at 
its  true  cash  value,  and  the  fact  that  the  property  had  appeared  upon 
the  tax  roll  in  other  years  at  a  less  amount  would  not  prevent  the  Su- 
pervisor from  changing  the  value  in  order  that  the  same  might  represent 
the  true  cash  value.  If  property  is  over  valued  in  making  assessments 
the  owner  may  Iiave  relief  from  such  aBsesranent  by  appealing  to  the 
Board  of  Review.  Respectfully  yours, 

GRAJ*T  FELLOWS, 

Cr-pi-o.  Attorney  Oeneral, 


VILL.\GE  OFFICERS.    President  of  Village  has  no  authority  to  appoint 
himself  Health  OBBcct. 

April   18,  1913. 

Mr.  W,  A.  DeVol,  A'illage  Clerk,  Boyne  Falls,  Michigan: 

Dear  Sir — I  have  your  communication  of  the  4th  inst.  in  which  you 
ask,  "Can  the  president  of  the  village  of  lioyne  Falls,  who  is  a  physician, 
hold  the  office  of  health  officer  of  the  village." 

I  direct  your  attention  to  section  4459  of  the  Compiled  Laws  of 
1897,  which  provides  that  the  Mayor  and  alderman  of  each  incorporated 
city,  and  the  president  and  council,  or  trustees  of  each  incorporated  vil- 
lage in  this  state,  in  which  no  board  of  health  is  oi-ganised  under  its 
charter,  shall  have  and  exercise  all  the  powers  and  perform  all  the 
duties  of  a  board  of  health  as  provided  in  this  chapter,  within  the  limits 
of  the  city  or  village,  respectively,  of  which  they  are  such  officers. 

In  view  of  the  above  seirtion  of  the  statute,  if  the  charter  of  the  vil- 
lage of  Boyne  Falls  contains  no  provisions  relative  to  the  organization 
of  the  board  of  health  of  said  village,  the  president  of  the  village  would 
be  ex-officio  a  member  of  the  board  of  health  of  said  village,  as  pro- 
vided in  said  section  4459,  Compiled  Laws. 

However,  I  do  not  think  the  president  of  a  village  would  have  au- 
thority under  the  law  to  appoint  himself  health  officer  of  said  village, 
neither  would  he  be  entitled  to  a  salary  or  compensation  as  an  ex- 
officio  member  of  the  Board  of  Health  of  said  village. 

Verr  respectfully, 

GRANT  FELLOWS, 

C-g-o.  Attorney  General. 


4S4  ANNUAL   REPORT,   1918. 

MIDWIFE.    May  i-ecover  for  services  in  action  on  contract, 

April  18,   1913. 
W.  H,  Hniuee.  Lincoln,  Mich.: 

Dear  Sir — I  have  your  communication  of  the  5th  inst.  in  which  you 
aek:  "Can  a  midwife  collect  a  fee  for  a  case  "of  confinement?  Can  the 
party  employing  her  refuse  to  pay  her;  can  she  not  collect  for  the  job 
after  Jie  has  emploj'ed  her?" 

Replying  to  the  above  <]uestionB  ftill  state  that  my  attention  has  been 
challenged  to  no  statute  or  other  law  of  this  state  preventing  a  recovery 
under  a  contract  of  legitimate  employment  as  midwife.  If  a  person  is 
employed  as  midwife  in  such  cases  I  think  she  conld  recover  for  her 
services  the  same  as  any  other  person  under  a  contract  for  other  services. 
Yours  truly, 

GRANT  FEIJX>WS, 
Grlao.  Attorney  General, 

T.\XAT]OX.     SOLDIERS'  EXEMPTION.     A  widow  of  a  soldier  who 
remarries  is  not  entitled  to  the  exemption  allowed  by  statute. 

April  16,  1913. 
Mrs.  Beulah  E.  Thompson,  Wixom,  Mich. : 

Dear  Madam — Yonr  letter  of  the  14th  inst.  addressed  to  Hon.  Joseph 
B.  Moore  of  the  Supreme  Court  of  this  State,  has  been  referred  to  this 
department  for  consideration  and  reply. 

As  I  understand  your  statetnent,  you  were  a  widow  of  a  soldier  who 
served  in  the  Union  Army  during  the  Civil  War,  that  you  remarried, 
that  your  second  husband  is  also  deceased;  and  the  question  is  now 
raised  as  to  whether  or  not  you  are  entitled  to  the  exemption  provided 
by  law  upon  real  estate  owned  and  occupied  as  a  homestead  by  any 
soldier  or  his  widow. 

In  reply  I  would  say  that  I  do  not  think  you  are  so  entitled  under 
the  ci re um stances.  In  other  words,  having  remarried,  you  can  scarcely 
be  deemed  the  widow  of  a  soldier  within  the  contemplation  of  the  ex- 
emption law.  I  think,  therefore,  that  the  Supervisor  has  acted  correctly 
in  plaeingyour  property  upon  the  assessment  roll. 

Respectfully  yours. 

GRANT  FELIX>WS, 

Ca-la-o.  Attorney  General. 

OFFICES.     COMPATiUILITY.    The  oiBcPR  of  city  ti-easurer  and  mem- 
ber  of  the  school  lioaid  of  a  graded  (school  district  are  not  incompatible. 

April  18,  1913. 
Milo  A.  White,  Freemont,  Mich.: 

Dear  Sir — Your  fetter  of  the  15lh  inst.  requesting  an  opinion  as  to 
whether  or  not  you  may  hold  the  offices  of  City  Ti-easurer  and  member 
of  the  ^hool  Board  of  a  certain  fractional  graded  school  distn'ct  is  at 
hand.  /--  i 
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Ie  reply  I  would  say  that  as  a  general  proposition  two  offices  may 
be  held  by  one  person  unless  there  is  some  positive  prohibition  of  the 
statute  preventing  such  holding,  or  unless  the  duties  of  the  two  offtcea 
are  conflicting  to  such  an  extent  as  to  render  it  contrary  to  public  policy 
to  permit  them  to  be  so  held.  In  the  case  that  you  have  stated  it  does 
not  occur  to  me  that  there  will  be  any  considerable  conflict  of  duty,  or 
that  these  offices  should  be  deemed  incompatibla  If  they  were  to  be 
so  considered,  your  acceptance  of  the  second  otSce  would  vacate  the  one 
previously  held,  so  that  no  formal  resignation  would  be  required.  How- 
ever, as  suggested  above,  I  am  inclined  to  the  opinion  that  you  may  per- 
form the  duties  of  both. 

Respectfullv  yours. 

GRANT  FELLOWS, 

Ca-la-o.  Attorney  General. 


BIVISION  OP  TOWNSHIPS.    The  procedure  that  should  be  followed 
is  suggested. 

April  18,  1913. 
Mr.  A.  P.  Stewart,  Ncebish,  Michigan; 

Dear  Sir — Under  date  of  the  13th  inst.  you  have  requested  to  be  ad- 
vised aa  to  the  pro,cedure  necessary  in  the  case  of  the  division  of  a  town- 
ship. 

Upon  this  matter  I  would  call  your  attrition  to  the  provisions  of  sec- 
tions 2487  and  2489  of  the  Compiled  Laws  of  1897,  which  govern  the 
matter  that  yoo  have  submitted.  The  first  section  cited  has  been 
amended  by  an  act  passed  at  the  present  session  of  the  legislature,  and  I 
am  sending  you  herewith  a  copy  of  the  same.  Yon  will  note  therefrom 
that  the  application  to  the  btwird  must  be  signed  by  at  least  twelve 
freeholders  unless  there  are  not  to  exceed  thirty  electors  in  the  township, 
in  which  case,  the  application  must  be  signed  by  at  least  five  of  such 
freeholders.  Favorable  action  thereon  by  the  township  board  requires  a 
vote  of  three-fifths  of  all  of  the  members  thereof.  Notice  of  an  applica- 
tion subscribed  by  the  required  number  of  signers  must  be  posted  in 
five  public  places  in  the  township  at  least  four  weeks  previous  to  the 
time  that  such  application  is  to  be  made,  and  a  copy  of  a  notice  must  also 
be  published  in  some  newspaper  printed  within  the  county  once  in  each 
week  for  four  consecutive  weelis  immediately  preceding  the  meeting  of 
the  board  at  which  such  application  is  to  be  made.  If  you  are  con- 
templating the  action  suggested  by  your  inquirj-  it  doubtless  will  be 
advisable  for  you  to  consult  with  the  prosecuting  attorney  of  your 
county  as  to  the  precise  steps  required  to  be  taken. 

Verv  respectfullv. 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 
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LIQUOR  I«VW.    Section  37  of  the  Warner-Crampton  law  discuseed  and 
applied. 

April  18,   1913. 
\^'.  S.  Hesner,  Attoraey  at  Law,  Romeo,  Mich. : 

Dear  Sii- — ^Your  letter  of  the  15th  inst.  has  been  received. 

You  state  that  at  the  time  the  Wamer-Crampton  law  went  into  effect 
a  certain  bar  was  in  operation  within  four  hundred  feet  of  a  certain 
church;  that  the  place  has  changed  proprietors  several  times;  and  that 
tlie  question  is  now  being  presented  as  to  whether  or  not  a  license  may 
legally  be  granted  to  a  new  applicant  to  continue  the  retail  liquor  busi- 
ness at  the  specified  location. 

In  reply  I  would  say  that  section  37  of  the  law  in  questiou  exempts 
from  operations  of  the  act  any  bar  or  saloon  established  at  the  time  the 
law  became  effectiva  It  is  my  opinion  in  view  of  this  exception  that  a 
license  may  be  granted  to  a  new  applicant  to  continue  the  business  there; 
and  that  it  is  unnecessary*  that  the  same  person  shall  continue  to  operate 
such  a  saloon  in  order  to  preserve  the  exception  granted  by  the  statute. 
In  other  words,  it  was  the  intention  of  the  law  that  the  business  might 
be  carried  on  in  any  place  where  it  had  been  previously  conducted,  that 
is  to  say,  the  exception  is  made  in  favor  of  the  place,  and  not  in  the  par- 
ticular pei-Bon  engaged  in  that  particular  place. 

I  trust  that  this  gives  you  the  information  desired. 

Respectfully  vours, 

grant' FELLOWS, 

Oa-la-o.  Attorney  General. 


B.A.KKING  LAW.    PRIVATE  BANKS. 

1.  Law  regulating  private  banks  does   not  require  two-thirds   of 
l^islative  vote  for  passage. 

2.  Constitutional  provision  only  applies  to  incorporated  banks. 

April   18,   1913. 
Hon.  Lee  Morford,  House  of  Representatives,  Capitol,  Lansing : 

Dear  Sir — In  response  to  your  oral  inquiry  relative  to  the  vote  required 
to  pass  House  Bill  No.  88,  file  No.  340,  entitled,  "A  bill  to  provide  for 
the  regulation  of  the  business  of  private  banking  and  of  partnerships, 
firms  or  individuals  engaged  in  such  business,"  would  advise  you  as 
follows : 

The  object  of  this  bill  appears  to  be  to  provide  for  the  regulation  of 
private  banking  as  distinguished  from  incorporated  banks.  You  de- 
sire to  know  whether  this  bill  comes  within  the  provisions  of  section  9 
of  Article  12  of  the  Constitution  as  a  banking  law  which  would  require 
a  vote  of  two-thirds  of  the  members  elected  to  each  house  of  the  legis- 
lature, to  give  it  effect.    This  section  reads  as  follows: 

"No  general  law  providing  for  tlie  incorporation  of  tmst  com- 
panies or  coi-porations  for  banking  pui-poses,  or  regulating  the 
business  thereof,  sliall  be  adopted,  amended  or  repealed  except  by 
a  vote  of  two-thirds  of  the  members  elected  to  each  bouse  of  the 
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leglslatnre.    Such  lawB  shall  not  authorize  the  isaue  of  bauk  notes 
or  paper  credit  to  circulate  as  money." 

This  section  is  a  part  of  Article  12  which  by  its  title  relates  to  "cor- 
porations," The  operation  of  this  section  would  therefore  be  in  my 
opinion  limited  to  corporations  for  banking  purposes  or  the  incorpora- 
tion of  trust  companies.  The  words,  "or  regulating  the  business  thereof" 
found  in  this  section  when  given  their  iogical  meaning  and  grammatical 
construction  must  be  taken  to  refer  to  preceding  words  "trust  com- 
panies or  corporations  for  banking  pui-poses"  and  not  as  modifying  the 
word  "banking." 

I  am  therefore  of  the  opinion  that  a  law  regulating  unincorporated 
banks,  that  is,  private  hanks,  does  not  come  within  the  provisions  of  this 
section  of  the  Constitution.  In  fact,  it  would  require  a  forced  con- 
struction to  include  private  banking  business  within  the  provisions  of 
this  section.  I  am  therefore  clearly  of  the  opinion  it  would  not  require 
a  two-thirds  vote  of  eacli  house  to  pass  the  bill  referred  to,  but  that  a 
majority  only  is  reqiiired. 

Very  respectfully, 

GRANT  FEIJX)WS, 

Pg-o.  Attorney  General. 


MILITARY  LAW.    USE  OF  ARMORIES.    No  provision  in  military  law 
granting  use  of  State  Armories  to  Sons  of  Vetemns. 

April   IS,   1913. 

Hon.  G.  Leo  Weadock,  State  Senator,  Lansing,  Michigan : 

Dear  Sir — Replying  to  your  request  of  the  17th  inst.  for  information 
relative  to  the  use  of  armories  for  meetings  of  the  G.  A.  E.  and  Sons  of 
Veterans,  I  quote  herein  section  72  of  the  Military  I^w  as  amended  by 
Act  67  of  the  Public  Acts  of  1911 : 

"  "The  armories  erected,  constructed  and  owned  by  the  State  of 
Michigan  by  virtue  of  this  act,  shall  be  for  the  use  and  benefit  of 
the  permanent  organized  militia  quartered  therein :  Provided, 
however,  That  local  organizations  of  the  civil  war  veterans  and 
Spanish- American  war  veterans  upon  their  written  request  to  the 
Governor,  may  be  granted  the  r^ular  use  of  such  portion  of  said 
State  armories  as  may  be  provided  from  time  to  time  by  the  State 
Military  Board  in  regulations,  and  subject  to  the  rules  governing 
the  organized  militia  quartered  therein  and  the  rules  of  the  board 
of  control  thereof.  They  shall  be  used  for  no  other  purpose  ex- 
cept as  hereinafter  provided.  The  sale  to  or  use  by  the  national 
guard  or  other  organi7^tion  of  intoxiiating  liquors  therein  is  ab- 
solutely prohibited,  and  any  oflBcer  or  enlisted  man  guilty  of  vio- 
lating this  portion  of  the  law  shall  he  pnnished  as  a  court  marshal 
may  direct,  and  any  civil  organization  violating  this  portion  of 
the  law  shall  be  summarily  ousted.  The  board  of  control  may  rent 
the  armory  to  outside  parties  for  temporary  purposes  subject  to 
r^ilations  to  be  prescribed  by  the  State  Military  Board.  The 
money  derived  from  rental  of  said  annory  shall  be  paid  into  the 
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arniory  maiiiteDance  fund  of  the  board  of  control  of  said  aruiory. 
The  board  of  control  of  arinories  shall  make  an  annual  report  of 
the  receipts  and  expenditures  of  funds  coming  into  its  hands 
under  this  act  for  the  maintenance  of  armories,  to  the  organized 
militia  organizations  quartered  therein,  and  as  the  State  Military 
Board  shall  from  time  to  time  prescribe  in  regulations." 

There  does  not  appear  to  be  any  provision  relating  to  the  Sons  of 
Veterans. 

Verv  respectfully, 

GRANT  FELLOWS, 
P-go.  Attorney  General. 


GASIE  AND  FISH  LAWS.  LOCAL  ACT.  USE  OF  JACKS  OH 
ARTIFICIAL  LIGHTS.  Use  of  jacks  or  artificial  lights  in  fishing,  pro- 
hibited in  Oceana  County  under  local  act. 

April  18,   1913. 

Earl  C,  Pugsley,  Prosecuting  Attorney,  Hart,  Michigan : 

Dear  Sir — I  have  your  communication  of  the  15th  inst.  containing  the 
following  inquiry : 

"Silver  I^ake,  Oceana  County,  Michigan,  has  an  outlet  in  the  form 
of  a  channel  connecting  it  with  Lake  Michigan.  I  desire  to  call  your 
attention  to  Act  No.  107  o(  the  Public  Acts  of  1901,  which  provides  in 
part  as  follows:  'That  mullet,  suckers,  red  horse,  carp  and  pickerel  may 
be  taken  with  spear  at  all  seasons  of  the  year.'  I  desire  also  to  call 
attention  to  sections  5849,  5860  and  5831  of  the  Compiled  Laws  of  1897, 
directing  your  attention  particularly  to  the  provisions  therein  contained 
referring  to  the  use  of  jacks  and  artificial  lights. 

Does  Act  No.  107  of  the  Public  Acts  of  1901,  supercede  Sees.  5849, 
5850  and  5851  of  the  Compiled  Laws  of  1897,  and  allow  the  use  of  a  jack 
or  artificial  light  on  the  waters  of  the  above  named  Silver  Lake? 

If  the  use  of  a  jack  or  artificial  light  is  prohibited  on  the  aforesaid 
Silver  I^ke,  the  same  as  other  inland  lakes  in  Michigan,  not  mentioned 
in  any  local  act  of  the  legislature,  is  there  any  law  to  pre\ent  the  nse 
of  a  jack  and  artificial  lights  on  the  channel  leading  from  the  said  Silver 
Lake  into  I^ake  Michigan?" 

In  reply  thereto  will  say  that  Section  5849,  Compiled  Laws  provides: 

"That  it  sliall  not  be  lawful  for  any  persou  to  take,  catch  or 
kill,  or  attempt  to  take,  catch  or  kill,  any  fish  in  any  of  the  in- 
land lakes  in  this  state  with  any  kind  of  spear  or  grap  hook,  or  by 
the  use  of  jacks  or  artificial  light  of  any  kind,  or  by  the  use  of 
set  lines  or  night  lines,  or  any  kind  of  net,  or  any  kind  of  firearms, 
or  explosives,  or  other  device  except  the  hook  and  line." 

Act  107  of  the  Public  Acts  of  1901  provides  in  section  1: 

"Hereafter  it  shall  not  be  lawful  to  catch,  kill,  destroy  or  take 
fish  with  Hein*R  jor  any  species  of  continuous  net,  or  with  any  form 
of  spear  or  tmp,  or  in  oni/  vtanner  trhatsoefn;  except  with  hook 
and  line,  in  the  waters  of  Silver  Lake,  in  the  township  of  Golden, 
County  of  Oceana,  or  in  the  channel  leading  from  Silver  Lak^tol^ 
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Lake  Michigan:     Provided,  That  niullet,  suckers,  red-horee,  carp 
and  pickerel  may  be  taken  with  spear  at  all  seasons  of  the  year." 

The  general  law  of  tlie  state  above  quoted  only  applies  to  inland  lakes 
and  would  probably  not  apply  to  the  channel  leading  from  Silver  I^ke 
to  Lake  Michigan.  Act  107,  above  quoted,  being  a  local  act,  would  con- 
trol as  to  the  territory  referred  to  therein.  This  act,  in  effect,  is  so 
framed  that  the  only  lawfnl  manner  by  which  fish  can  be  taicen  from 
Silver  Lake  is  by  hook  and  line.  The  use  of  any  other  aids  to  Ashing 
is  prohibited,  except  that  mullet,  suckers,  red-horee,  carp  and  pickerel 
may  be  taken  with  spear.  This  proviso  cannot  be  extended  by  construc- 
tion beyond  its  express  terms.  It  would  therefore  follow  that  the  use 
of  jacks  or  artificial  lights  as  an  aid  to  catching  fish,  is'prohibited  by 
the  use  of  the  words  "or  in  any  mauner  whatsoever."  This  prohibition 
extends  equally  to  both  Silver  Lake  and  the  Channel. 
ReBpectfully, 

GBAiJT  FELLOWS, 

P-la-o.  Attorney  General. 


OFFICES.    COMPATIBILITY.     Supervisor  and  trustee  of  union  school 
district. 

April  21,  1913. 
Wallace  McDiury,  Topinabee,  Mich.: 

Dear  Sir — I  have  yours  of  the  eighteenth  inat.  in  which  yon  ask : 

Ist.  "Can  a  man  hold  the  offices  of  Supervisor  and  Trustee  of  the 
X'nion  School  Board  of  Burt  Township  at  the  same  time?" 

2nd.  "Could  the  Mayor  of  the  City  of  Cheboygan,  be  Chairman  of 
the  school  board  of  that  city?" 

In  reply,  1st:  If  Burt  township  is  organized  into  a  Union  school 
district  under  the  general  law,  one  person  cannot  hold  the  ofDce  of  Su- 
pervisor and  member  of  the  School  Board  at  the  same  time.  If  the  said 
district  is  organized  under  a  special  act,  whether  or  not  the  two  offices 
could  lie  held  by  one  person  would  depend  upon  the  wording  of  the 
act  itself.  2nd:  With  respect  to  the  matter  of  your  second  inquirj-,  I 
would  surest  that  you  consult  the  Charter  of  the  City  of  Cheboygan. 
Respectfullv   vours, 

GRANT  FELLOWS, 

Cr-pi-o.  Attorney  General. 

PROSECUTING  ATTORNEY.     Not  entitled  to  extra  compensation  for 
performing  services  in  connection  with  removal  proceedings. 

April  21,  1913. 
T.  G.  Shilson,  Traverse  City,  Mich.: 

Dear  Sir— I  have  yours  of  the  17th  inst.  in  which  you  request  an 
opinion  with  respect  to  bill  for  services  rendered  by  the  Prosecuting 
Attorney  of  your  County,  said  services  being  in  connection  with  the 
Germaine  removal  proceedings.  You  ask  whether  or  not  the  same  would 
l)e  a  valid  claim  against  the  Company.  i       ,  VnOOylC 
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In  reply  thereto  would  state  Section  2562  of  the  Compiled  Laws  of 
1897,  provides: 

"The  proBccuting  attorneys  shall  severally  receive  such  com- 
peneation  for  their  services,  as  the  board  of  supervisors  of  the 
proper  county  shall,  by  an  annual  salary  or  otherwise,  from  time 
to  time,  order  and  direct." 

Section  2649  of  the  Compiled  Laws  of  ISflT,  pi-ovidee  as  follows : 

"That  the  annual  salaries  of  all  salaried  county  officers,  which 
are  now  or  may  hereafter  by  law  fixed  by  the  board  of  super- 
visors, shall  be  fixed  by  said  board  on  or  before  the  thirty-first 
day  of  October  prior  to  the  commencement  of  tbe  term  of  each 
ofScers,  and  the  same  shall  not  be  increased  or  diminished  during^ 
the  term  for  which  such  officers  shall  have  been  elected  or  ap- 
pointed." 

The  Brarices  in  question  were  rendered  under  and  by  virtue  of  Section 
1160  of  the  Compiled  Ijaws  of  1897,  which  provides  as  follows ; 

"The  governor  may  direct  the  attorney  general,  or  the  prosecut- 
ing attorney  of  the  county  in  which  such  officer  be,  unless  such 
prosecuting  attorney  be  the  officer  charged,  to  conduct  an  inquiry 
into  the  charges  made,  and  the  sqid  attorney  general  or  such 
prosecuting  attorney  shall  thereupon  give  at  least  eight  days'  notice 
to  the  officer  accused,  of  the  time  and  place  at  which  he  will  pro- 
ceed to  the  examination  of  witneBses  in  relation  to  such  chains, 
before  some  circuit  court  commissioner,  or  judge  of  probate,  for 
the  same  county,  and  he  shall  also,  at  the  time  of  giving  such 
notice,  serve  on  the  officer  accused  a  copy  of  such  charges." 

From  an  examination  of  the  above,  as  well  as  the  three  succeeding 
sections,  it  is  apparent  that  when  so  directed  by  the  Governor  it  be- 
comes the  official  duty  of  the  Prosecuting  Attorney  to  conduct  the  in- 
quiry. None  of  these  sections  make  provision  for  additional  compensa- 
tion to  the  Prosecuting  Attorney.  The  Prosecuting  Attorney  of  your 
County  receives  a  fixed  salary  of  $1,200  per  annum  for  the  performance 
of  the  official  duties  of  his  office.  As  before  stated,  such  inquiries  and 
investigations  are  part  of  his  official  duty,  and  I  am  consequently  con- 
strained to  advise  that  the  law  does  not  contemplate  the  payment  of  ex- 
tra payments,  and  that  the  bill  in  question  would  not  be  a  valid  claim 
against  the  County  of  Grand  Traverse. 

Respectfully  yours, 

GRANT  FELLOWS. 

Cr-pi-o.  Attorney  General- 
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PURE  DRUG  LAW.     Kclative  to  Daii-j-  &.  Food  CommiBsiooer  having 

right  to  enforce  law  against  pliysicians,  sliould  keep  supply  on  hand 

for  prescription  piirpoBes. 

April  21,  1913. 
Hon.  James  Helnie,  Dairy  and  Food  Commissioner,  Lansing,  Mich. : 

Dear  Sir — I  have  your  communication  of  the  17th  inst.  relative  to  the 
operation  of  Act  146  of  the  Public  Acts  of  1900,  known  as  the  pure  drug 
law  of  Michigan :  You  desire  to  know  whether  your  department  would 
have  any  authority  to  enforce  this  law  against  physicians  who  keep  a 
supply  of  drugs  on  hand  for  prescription  purposes,  and  also  against 
traveling  vendors  of  drugs. 

The  title  of  the  act  is  as  follows: 

"An  Act  to  prohibit  and  pre\-ent  adulteration,  misbranding, 
fraud  and  deception  in  the  manufacture  and  sale  of  drugs  and  drug 
products  in  the  State  of  Michigan,  and  to  provide  for  the  enforce- 
ment thereof." 

Section  one  of  the  act  reads  as  follows: 

"No  person  shall  within  this  State  manufacture  for  sale,  have 
in  hia  possession  with  intent  to  sell,  offer  or  expose  for  sale  or 
sell,  any  drug  or  drug  product  which  is  adulterated  or  misbranded 
within  the  limits  of  this  act." 

Section  one  is  so  framed  as  to  exclude  no  one  from  the  operation  of 
the  act,  unless  by  express  excpption.  Section  two  defines  the  term 
"drug."  Section  three  relates  entirely  to  adulteration  of  dmgs.  Sec- 
tion four  relates  to  misbraiiding,  and  contains  the  following  proviso: 
"That  nothing  herein  shall  he  construed  to  apply  to  the  dispensing  of 
prescriptions  written  by  regularly  licensed  practicing  physicians,  vet- 
erinary surgeons  and  dentists,  and  kept  on  file  by  the  dispensing  phar- 
macist." 

Section  nix  of  the  act  pro\idti«  in  part  a»  follows: 

"It  shall  be  the  duly  of  the  Dairy  and  Food  Ci)mmis.siouer  to 
investigate  all  complaints  of  violations  of  this  act  and  take  all 
steps  necessary  to  its  enforeement  and  to  this  and  he^hall  appoint 
two  drug  inspectors  who  shall  be  registered  phannacists,  and  one 
competent  analyst;  which  inspectors  and  analyst  shall  hold  office 
at  the  pleasure  of  said  commissioner,  and  until  othei-a  are  ap- 
pointed ;  and  the  said  Dairy  and  Food  Commissioner  or  his  deputy 
and  the  said  drug  ins|>ectors  or  any  of  them  shall  in  a  lawful  man- 
ner inquire  into  the  drug  pi-oducts  icJiieh  are  manufactured  or  sold 
or  exposed  or  offeied  for  Mie  in  this  State,  and  may  in  a  lawful 
manner  procure  samples  of  the  same  for  analysis:  and  the  said 
Dairj-  and  Food  Commissioner,  his  deputy,  or  said  drug  inspectors 
or  any  of  them,  shall  have  jiower  to  cntci-  into  any  factory,  store, 
salesroom^  drugstore  or  laboratory  or  place  ichcrc  he  has  retwott 
to  believe  drug  products  are  wade,  stoird,  sold  or  offered  for  nale. 
and  open  any  cask,  jar.  iKtttle  or  i>ackage  containing,  or  supposed 
to  contain,  any  drug  product,  and  take  therefrom  samples  for 
analysis." 
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The  provisioDs  of  tbis  section  are  ven-  broad.  On  tfae  one  hand  the 
Dairy  and  Food  Commissioner,  his  deputy,  etc.,  are  empowered  to  inquire 
into  the  drag  products  "ivhich  are  manufactured  or  sold,  or  exposed  or 
offered  for  sale  in  this  State."  And  on  the  other  hand  he  is  empowered 
to  enter  into  any  "factory,  store,  salesroom,  drugstores  or  laboratorj',  or 
place  where  he  has  reason  to  believe  dmg  products  are  made,  stored,  sold 
or  offered  for  sale."  ITiere  is  nothing  in  this  section,  limiting  by  descrip- 
tion the  character  of  the  place  where  investigations  may  be  made  as  to 
drags  or  drug  products.  It  will  be  difficult  from  the  language  used  to 
say  that  drugs  or  drug  products  could  only  be  inquired  into  when  found 
in  what  is  commonly  known  as  a  drugstore,  or  in  a  manufactory  of  drugs 
or  drug  products. 

I  am  therefore  of  the  opinion  that  a  physician  who  ke^>8  drugs  for 
sale,  no  matter  how  small  his  stock  may  be,  would  come  within  the  pro- 
visions of  the  act.  As  defining  who  mnv  be  a  druggist,  see  In  Be  Beidy's 
Estate,  164  Mich.,  167. 

However,  I  would  hesitate  to  say  that  a  physician  who  merely  keeps 
a  stock  of  drugs  in  bis  office  for  the  purpose  of  filling  prescriptions  for 
his  patifflits,  and  who  does  not  actnally  sell  such  drugs  at  retail  or 
wholesale  withiu  the  meaning  of  sections  one  and  two  of  Act  146,  conid 
be  classed  as  a  "manufacturer  or  seller"  of  drugs.  The  title  of  the 
act  itself  limits  its  operation  to  .the  "manufacture  and  sal^"  and  the 
prorinons  of  the  act  cannot  be  extended  by  construction  beyond  the 
scope  of  the  title.  In  this  connection  vour  attention  is  called  to  Sec. 
18  of  act  332  of  the  Public  Acts  of  1905,  the  Pharmacy  Law  of  this  State, 
wbicb  provides  in  part  as  follows: 

"Nothing  in  this  act  shall  apply  to  the  practice  of  a  practitioner 
of  medicine,  who  is  not  the  proprietor  of  a  store  for  the  dispensing 
or  retailing  of  drugs,  medicines  and  poisons,  or  who  is  not  in  the 
employ  of  such  proprietor,  and  shall  not  prevent  practitioners  of 
medicine  from  supplying  their  patients  with  such  articles  as  they 
may  deem  proper." 

This  section  makes  a  dear  distinction  between  the  sale  and  the  pre- 
scription of  drugs,  etc.,  and  I  believe  should  be  construed  together  with 
the  Pure  Drug  Law  bo  far  as  defining  the  meaning  of  the  terms  "sale" 
and  "prescription"  are  concerned.  In  my  opinion  it  would  be  a  question 
of  fact  as  to  whether  a  physician  xhould  be  classed  as  coming  within 
the  inspection  provisions  of  the  Pure  Drug  Act,  and  that  if  he  is  merely 
prescribing  for  his  patients  and  flMing  those  prescriptions  out  of  his  own 
stock,  he  is  not  subject  to  inspection,  but  if  he  goes  farther  and  sells  bis 
drugs  to  customers  without  prescription,  or  on  the  prescription  of  some- 
one else,  he  should  be  classed  as  a  seller  of  drugs  and  would  therefore 
come  within  the  terms  of  the  Pure  Drug  Ijaw. 

As  to  traveling  vendors  of  drugs,  I  have  no  hesitation  in  saying  that 
they  are  included  within  the  provisions  of  the  act,  provided  they  come 
within  the  classification  of  section  one  and  sell  drugs  as  defined  in  section 
two. 

Respectfullv   vours, 

GRANT  FELIX>W8, 

p-la-o.  Attorney  General. 
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PRIZE  FIGHTS.     Case  made  out  uoder  section  11732  of  the  Compiled 
Laws  of  1897. 

April  21,  1913. 

Thomas  Sullivan,  Prosecuting  Attoi'uey,  Hastings,  Michigan : 

Bear  Mr.  Sullivan — I  have  jour  favor  of  recent  date  giving  me  full 
and  detailed  information  ivith  reference  to  the  death  of  William  Allen 
while  engaged  in  a  prize  fight  in  your  City.  You  state  to  me  in  your 
letter  that  the  participants  in  these  contests  received  ceriain  percentages 
of  the  gate  receipts  if  they  showed  the  greater  skill  and  certain  other 
percentages  if  tbey  did  not  show  the  greater  skill. 

I  am  impressed  that  such  being  the  facts,  a  case  is  made  out  under 
Section  11732  of  the  Compiled  Laws  of  1897.  In  connection  with  this, 
I  desire  to  call  your  attention  to  the  case  of 

People  vs.  Taylor,  96  llich.  57fi. 

The  following  language  from  ^Ir.  Justice  3Iontgomery,  commencing  at 
page  579,  is  indicative  of  what  is  necessary  to  show.    He  says: 

"We  think  to  constitute  prize  fighting  under  this  statute  there  must 
have  been  an  expectation  of  reward  to  be  gained  by  the  contest  or  com- 
petition, either  to  be  woo  from  the  contestant  or  to  be  otherwise  awarded ; 
and  there  must  have  been  an  intent  to  inflict  some  degree  of  bodily  harm 
upon  the  contestant." 

There  seem  to  be  no  question  under  your  statement  of  facts  to  me  but 
what  there  was  the  expectation  of  reward,  and  it  seems  to  me  it  can 
hardly  be  gainsaid  but  what  it  was  iuteoded  to  inflict  some  degree  at 
bodily  barm  when  two  men  enter  the  ring  either  with  gloves  or  without 
them  and  strike  at  one  another.  * 

I  can  hardly  feel  that  any  other  conclusion  can  be  reached,  and  I  am 
impressed  that  the  statute  in  question  covers  the  situation  presented 
here. 

I  am  pleased  to  know  that  the  matter  is  in  safe  hands  with  you. 
Very  respectfully, 

GRANT  FELLOWS, 

F-pi-o.  Attorney  General. 


MUNICIPAL  LAW.  CONTRACTS.  A  contract  made  by  a  city  with 
one  who  is  subsequently  elected  alderman  is  not  thereby  invalidated. 
Such  alderman,  however,  may  not  pariicipate  in  any  action  of  the  coun- 
cil relative  to  the  performance  of  the  contract. 

April  21,  1913. 

Robert  W.  Kane,  Attorney  at  Law,  Cliarle\-oix,  Mich.: 

Dear  Sir — Your  letter  of  the  lOth  inst.  retjuesting  an  opinion  from 
this  dejiartment  upon  a  ceriain  matter  therein  submitted,  is  at  hand. 
You  state  that  one  of  ,vonr  aldermen,  prior  to  his  election  to  that  office, 
entered  into  a  contract  with  the  city  for  the  installation  of  a  sewer.  The 
question  is  now  presented  as  to  whether  or  not  the  provisions  of  Sec.  3077 
of  the  Compiled  Laws  of  1S!)7  prohibit  the  carrving  out  of  the  contract 
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and  render  the  ofBcial  liable  to  the  penalty  therein  imposed,  in  case  of 
performance  of  the  obligation  so  contracted.    ■ 

I  am  unable  to  find  that  the  precise  point  here  at  issue  has  ever  been 
passed  upon  by  oyr  Supreme  Court.  However,  it  occurs  to  me  that  the 
primary  object  of  the  statute  iu  question  is  to  prevent  city  ofScials  profit- 
ing from  contracts  made  during  tlieir  incumbency  and  in  which,  pre- 
sumptively, official  duty  would  conflict  with  private  interest.  Viewed  in 
this  light  the  inhibition  would  extend  to  contracts  entered  into  only 
during  the  period  that  the  official  held  and  was  discharging  the  duties 
of  his  office  under  the  municipality;  and  would  not  extend  to  any  obli- 
gation entered  into  prior  to  the  time  that  he  became  such  otBcial. 

It  is  apparent  that  the  contract  in  the  case  that  you  have  cited  was 
valid  at  the  time  of  the  making  thereof.  In  consequence  the  obligation 
ought  not  to  be  subsequently  void  unless  the  statute  clearly  imposes 
such  a  requirement.  The  Supreme  Conrt  of  the  State  of  California,  in 
the  case  of  Baudry  vs.  Valdez,  32  Cal,  269.  upheld  the  validity  of  a  con- 
tract assigned  as  collateral  security  to  one  who,  subsequent  to  such  as- 
signment, became  the  mayor  of  the  city.  The  California  Statute  is  very 
similar  in  substance  to  our  own.  In  the  case  to  which  you  refer  in  your 
letter,  Ixigansport  vs.  Dykeman,  116  Ind,  IB.  it  is  held  that  the  fact  that 
the  partner  of  the  plaintiff  had.  subsequent  to  the  time  of  making  the 
contract,  become  an  officer  of  the  city,  was  no  defense,  the  provisions 
of  the  statute  of  that  state  being  practically  identical  with  those  of 
section  3077. 

While  the  question  cannot  be  conclusively  settled  in  this  state  in  the 
absence  of  any  Supreme  Court  decision  thereon,  I  am  inclined  to  the 
opinion  that  the  general  rule  is  indicated  by  the  holding  of  the  Cali- 
fornia Court  referred  to  above,  and  that  the  contract  in  the  case  that 
yQu  have  stated  should  be  deemed  valid  and  enforceable. 

1  am  impressed,  however,  that  the  member  of  the  council  concerned 
should  not  participate  in  any  action  of  that  body  affecting  the  contract, 
the  authorization  of  payments  thereon,  or  the  final  acceptance  and  ap- 
proval thereof.  Favorable  action  thei-eon,  if  dependent  upon  the  vote 
of  this  member,  might  be  subject  to  attack.  In  other  words,  public 
policy  would  scarcely  permit  a  member  of  a  body  to  vote  upon  the  propo- 
sition in  which  he  is  directly  and  pei-sonally  interested. 

Respectfully  yours, 

GR.\NT  FELLOWS, 

Caia-o.  Attorney  General. 


HIGHWAY  LAW.    .\mount  of  money  to  he  raised  for  highway  fund  is 
determined  by  the  electors  at  the  annual  meeting, 

April  21,  1913. 
Mr.  Archie  Mcrhee.  Cass  City,   Michigan : 

Dear  Sir — ^Your  communication  of  the  17tli  inst,  addressed  to  this 
department  and  requesting  an  opinion  as  to  the  procedure  to  be  followed 
in  the  raising  of  money  by  a  townshiji  for  highway  piirposes,  is  at  hand. 

I  have  asked  the  I>epartmenl  of  State  to  send  yim  a  copy  of  the  gen- 
eral highway  law,  which  will.  I  think,  give  you  the  desired  information 
along  the  line  that  your  iuquiri-  suggests. 

In   reply   1o  your  specific  question.    I   would   say  that  the  township 
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meeting  is  required  to  vote,  by  a  majority  vote  of  all  the  electors  present 
and  voting  on  such  question,  the  amount  of  money  to  be  expended  sub- 
ject to  the  limitation  imposed  by  section  one  of  chapter  two  of  the  high- 
way law.  The  method  of  voting  in  such  meeting  is  to  be  determined,  by 
the  electors  themselves,  that  is,  they  may  decide  whether  they  shall  vote 
upon  the  question  by  ballot  or  by  the  raising  of  hands.  Any  qualified 
elector  of  the  township  is  entitled  to  vote  upon  such  qncstion,  r^ardless 
of  whether  or  not  he  is  a  taxpayer,  A  simple  majority  of  those  voting, 
that  is,  more  than  half,  is  all  thnt  is  required. 

Verv  respectfully, 

GRANT  FELLOWS, 
Ca-g-o.  Attorney  General. 


COMPILATION  OF  THE  STATUTES.  Certain  measures  pending  be- 
fore the  le^slatare  considered  and  Iield  not  repugnant  to  the  Consti- 
tution. 

April  21,  1913. 

Hon.  Peter  Jensen,  House  of  Representatives,  Capitol,  Lansing: 

Dear  Sir — I  am  returning  you  herewith  copies  of  Senate  Bill  No.  112, 
File  No.  !>5,  and  Senate  Bill  No.  402,  File  No.  377,  which  you  have  sob- 
mitted  to  this  department  together  with  a  request  for  an  opinion  upon 
tbe  following  inquiries: 

"1.  Is  Senate  Bill  No.  112,  File  No.  95  in  accordance  with  the  mean- 
ing of  section  40,  article  o  of  the  Constitution? 

2.  Can  the  l^slature  substitute  Senate  Bill  No.  402,  File  No.  377  and 
be  within  the  meaning  of  section  22,  article  5?" 

The  bill  referred  to  in  your  first  question  is  designed  to  render  ad- 
miasible  as  evidence  in  all  courts  and  proceedings  in  this  state  tbe  special 
compilation  of  general  laws  of  Michigan  entitled,  "Howell's  Annotated 
Statutes  of  the  State  of  Michigan."  The  section  of  the  constitution  to 
which  yon  refer  provides  for  a  compilation  of  existing  laws  made  in 
accordance  with  authority  granted  by  a  contemplated  legislative  enact- 
ment and  under  the  direction  of  commissioners  appointed  by  the  Gov- 
ernor. There  is  nothing,  in  my  opinion,  in  the  constitutional  provision 
referred  to  that  would  operate  to  prevent  the  legislature  enacting  a 
measure  requiring  recognition  as  competent  evidence  to  be  afforded  to 
any  compilation  of  the  laws  of  the  State  not  made  pursuant  to  previous 
authority  conferred  in  the  manner  indicated  by  section  40.  In  other 
words,  it  is  competent  for  the  law  making  department  of  the  state  to 
prescribe  that  the  particnlar  work  in  qnestion  shall  be  received  in  evi- 
dence in  the  courts  thereof. 

Your  second  question  arises  under  the  provisions  of  section  22  of  article 
5  of  the  Constitution  of  1900.  The  particular  provision  of  that  section 
in  question  reads  as  follows: 

"No  bill  shall   be  altered  or  amended  on   its  passage  through 
either  house  so  as  to  change  its  original  purpose." 

The  matter  of  substitution  of  Senate  Bill  No.  402,  File  No.  377,  for 
Senate  Bill  No.  112,  File  No.  95  accordingly  presents  the  inquiry  as  to 
«-)iether  or  not  the  purpose  of  the  former  is  tJie  same  as  that  of  the 
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latter.  I  am  impressed  that  this  inquiry  should  be  auswered  in  the 
afGrmative.  The  imderljing  porpoBe  of  both  measures  is,  as  I  interpret 
them,  to  provide  for  the  use  in  courts  and  legal  proceedings  of  this  state 
of  a  compilation  of  all  of  the  general  laws  of  this  state  and  such  ultimate 
purpose  may  be  accomplished  either  by  giving  express  recc^nitlon  to  a 
compilation  prepared  by  certain  parties  without  previous  authority,  or 
by  providing  for  the  preparation  of  such  a  work  by  parties  speciflcally 
designated  tierefor. 

Under  the  provisions  of  the  Constitution  of  1850.  to  the  effect  that  no 
bill  should  be  introduced  in  any  regular  session  of  the  legislature  after 
the  first  fifty  days  thereof  had  expired,  our  Supreme  Court  was  called 
OD  repeatedly  to  decide  whether  or  not  an  amendment  to  a  pending 
measure,  or  a  substitute  therefor,  altered  the  purpose  of  the  original  bill 
to  such  an  extent  as  to  render  the  amended  hill,  or  substitute,  a  new 
measure  and  therefore  within  the  inhibition  of  the  constitutional  pro- 
vision involved. 

In  the  case  of  Pack  v.  Barton,  47  Mich.  520,  it  appears  that  a  bill  had 
been  introduced  for  the  purpose  of  organizing  certain  territory  into  a 
township.  Subsequently,  and  after  the  first  fifty  days  of  the  session, 
the  meafitire  was  changed  so  as  to  provide  for  the  organisation  of  the 
territory  involved  into  a  county.  The  Supreme  Court  speaking  through 
Justice  Cooley  adopted  the  view  that  the  general  purpose  of  the  sub- 
stitute was  the  same  as  that  of  the  original  bill,  and  consequently  that 
the  act  was  valid.    The  opinion  reads  in  part  as  follows: 

"To  attempt  on  this  record  to  indicate  the  limits  of  constitutional 
powers  in  the  amendments  of  bills  previously  introduced  would  be  un- 
called for  and  therefore  unwarranted.  It  suffices  to  say  that  in  this 
case,  where  the  general  purpose  has  been  liept  in  view,  and  a  design 
to  circumvent  or  disregard  the  Constitution  is  not  apparent,  it  cannot 
be  held  that  the  constitutional  authority  has  been  exceeded." 

Likewise,  in  the  later  case  of  Hart  v.  McElroy.  73  Mich.  446,  similar 
considerations  were  involved.  In  this  case,  the  bill  as  originally  intro- 
duced proposed  to  organize  certain  lands  in  the  County  of  St.  Clair  into 
the  township  of  Fort  Gratiot.  After  the  first  fifty  days  of  the  session 
had  expired,  the  committee  to  which  the  original  measure  had  been  re- 
ceived reported  out  a  substitute,  the  purpose  of  which  was  to  incorporate 
the  City  of  Marine  City.  It  was  held  that  the  general  purpose,  which 
was  to  incorporate  certain  territory  in  the  county  of  St.  Clair  into  a 
new  political  organization,  has  not  been  altei-ed.  As  bearing  upon  the 
same  proposition  and  supporting  the  doctrine  of  the  earlier  cases,  I 
would  call  your  attention  to  the  following  decisions: 

Davock  V.  Moore,  105  Mich.  120. 

Pratt  Food  Comi)any  v.  Bird,  148  Mich,  631. 

I  find  that  certain  other  states  have  constitutional  provisions  similar 
to  the  requirement  of  our  Constitution  of  1900,  which  is  under  consid- 
eration here;  and  that  such  provisions  have  received  judicial  construction. 
The  general  rule  based  upon  the  decisions  of  the  courts  on  this  question 
is  summed  up  in  36  Cyc  i).5],  as  follows: 

"A  constitutional  requirement  that  a  bill  shall  not  be  so  altered  or 
amended  in  the  course  of  its  enactment  as  to  change  its  original  purpose 
is  not  to  be  so  considered  as  to  prevent  the  introduction  of  matter  ex- 
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tending  the  scope  and  opei-atlon  of  the  bill,  providing  such  mailer  is 
germane  to  the  object  sought  to  be  accomplished." 

In  accordance  with  this  doctrine,  the  Supreme  Court  of  the  State  of 
Alabama  in  the  case  of  Southern  R.v.  Co.  v.  Mitchell,  139  Ala.  629,  has 
held  that  the  general  purpose  of  the  bill  "to  provide  for  the  more  efficient 
collection  and  assessment  of  taxes  and  licensee  in  the  State  of  Alabama" 
had  not  been  altered  by  a  substitute  entitled,  "An  Act  to  further  amend 
the  revenue  laws  of  the  state." 

The  Supreme  Court  of  the  State  of  Missouri  in  the  case  of  State  v. 
Mason,  155  Mo.  48(i,  followed^the  general  rule  as  suggested  in  Cyc,  saying 
in  part  after  (luoting  the  constitutional  provision  involved : 

"Thin  purpose  means  the  general  purpose  of  the  bill,  not  the  mere 
details  through  which  and  by  which  that  purpose  is  manifested  and 
etTectuated.  Wci-e  these  otlierwise  it  is  easy  to  see  that  the  process  of 
legislation  would  be  seriously  hampered  and  embarrassed  bv  everj-  amend- 
ment which  might  be  offered,  however  germane  it  might  be  to  the  idea  as 
formulated  in  the  first  draft  of  the  bill." 

S(^  also  the  rase  of  Viucenheller  v.  Reagan,  (i9  Ark.  460,  in  re  Health 
Bill  No.  250.  57  Pac.  4!MI.  Tn  the  case  last  cited  above,  the  Snprone 
Court  of  the  State  of  Colorado  expressly  lays  down  the  doctrine  sug- 
gested in  the  other  cases  that  the  question  involved  is  a  judicial  one,  and 
that  the  legislative  determination  thereon  is  not  conclusive.  It  is  my 
opinion  therefore,  that  Senate  Bill  No,  112,  File  No.  95  is  not  repugnant 
(o  the  provisions  of  the  (.'onslitntion  cited  in  your  inquiry;  and  that 
while  the  question  cannot  be  deemed  to  be  conclusively  settled  in  the 
absence  of  any  decision  of  our  own  Supreme  Court  construing  section 
22  of  article  5  of  the  Constitution  of  1909,  the  general  purpose  of  the 
proposed  substitute  is  the  same  as  that  of  the  measure  first  introduced. 
Verv  respectfully, 

GRANT  FELLOWS, 

('ago.  Attorney  General. 


FORICIGN  SURETY  COMPANIES.  Right  to  remove  a  cause  commenced 
against  it  in  the  courts  of  this  state,  to  the  federal  court.  Provisions 
of  the  Federal  statute  discussed, 

April  21,  1913. 

Hon.  William  M.  Smith,  State  Senator.  Capitol,  Lansing: 

Dear  Sir — Yon  have  asked  for  an  opinion  from  this  dei)artment  as  to 
the  right  of  a  surety  company  organized  undei-  the  laws  of  another  state 
to  remove  to  the  fedei-ai  court  a  cause  commenced  against  it  in  the 
courts  of  this  state  to  enforce  the  liability  of  such  non-resident  surety 
company  upon  a  bond  executed  by  a  citizen  of  this  state  as  principal. 

The  reasons  for  which  a  cause  may  be  removed  from  the  courts  of 
any  state  to  the  federal  court  are  indicated  in  section  28  of  chapter  231 
of  the  United  States  statutes  at  large  for  the  year  1911.  That  section 
contains  the  following  clause : 

"Any  other  suit  of  a  civil  nature,  at  law  or  in  equity,  of  which 
the  district  courts  of  the  United  Slates  are  given  jurisdiction  by 
this  title,  and  which  are  now  ])en(ling  or  which  may  hereafter  be 
brought  in  any  state  court,  may  be  removed  into  the  district  court 
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of  the  United  States  for  the  pi-oper  district  b.v  the  defeudant  or 
defendauls  tlierein,  being  non-residents  of  that  state.  And  when 
in  any  suit  mentioned  in  this  sectiou  thei-e  shall  be  a  controversy 
which  is  wholly  between  citizens  of  different  states  and  which 
can  be  fully  determined  as  between  them,  then  either  one  or  more 
of  tlie  defendants  actnally  interested  in  smh  controversy  may  re- 
move said  snit  into  the  district  conrt  of  the  United  States  for 
the  proper  district." 

It  appears  from  the  language  of  the  federal  statute  tiiat  in  order  to 
jH'rmit  the  removal  of  any  cause  from  a  state  to  a  federal  court  all  of 
the  defendants  joined  in  such  action  must  be  residents  of  another  state. 
In  other  words,  if  one  or  more  joint  defendants  in  any  action  are  resi- 
dents of  the  state  in  which  the  action  is  brought  and  are  properly  joined 
as  such  defendants,  the  cause  may  not  be  removed  to  the  federal  court 
on  the  ground  that  a  co-defendant  is  a  non  resident.  An  exception  to 
this  rule  exists  when  the  cause  of  action  is  such  as  to  be  separable, 
and  also  when  a  resident  of  the  state  in  the  courts  of  which  the  action 
is  commenced  is  joined  improperly  and  fraudulently  for  the  sole  pur- 
pose of  pi-eventing  a  removal.  However,  your  question  does  not  refer  to 
sucii  exception  and  therefore  consideration  of  such  is  not  called  for  in 
this  opinion.  The  Supreme  Court  of  the  United  States  in  the  case  of 
Shainwald  et  al  v.  Lewis,  108  U.  S.  158,  held  that  an  action  brought  by 
a  citizen  of  the  State  of  Nevada  against  other  citizens  of  that  state 
and  certain  citizens  of  the  State  of  California  was  not  removable  to  the 
federal  court,  it  appearing  that  all  of  such  defendants  were  properly 
joined,  and  that  the  controversy  was  not  separable  in  its  riature.  The 
later  case  of  Alabama  Railway  Company  v.  Thompson,  200  U.  S.  206, 
affirmed  the  doctrine  of  the  earlier  case  and  held  that  a  cause  of  action 
in  a  state  court  in  which  a  non-resident  railroad  company  was  sued 
jointly  with  certain  of  its  resident  employes,  could  not  be  removed.  The 
Conrt  speaking  through  Justice  Day,  after  citing  and  approving  previous 
decisions  involving  the  propositions  at  issne  says: 

"The  a])plicant  for  removal  has  been  duly  summoned  into  a  cause  in 
course  of  prosecution  in  the  state  court.  Ail  of  the  defendants  not  being 
non-residents,  it  can  remove  only  if  it  presents  a  separable  controversy 
which  can  be  wholly  determined  between  itself  and  the  plaintiff.  The 
test  of  such  controversy  as  this  court  has  frequently  said  is  the  cause  of 
action  stated  in  the  complaint.  That  is  joint  in  character  and  there  is 
no  attack  upon  the  good  faith  of  the  action.  In  such  case,  we  hold  that 
no  separable  controversy  is  presented  within  the  meaning  of  the  Act 
of  Congress," 

See  also,  as  bearing  upon  and  supporting  the  general  rule  as  followed 
bv  the  federal  courts,  the  case  of  Railroad  Company  v.  Keeler,  127  III. 
App.  265:  34  Cyc.  1256. 

In  case,  however,  action  is  begun  against  the  non-resident  surety  com- 
pany, without  joining  the  resident  principal,  then  the  dwtrine  of  the 
cases  indicated  above  does  not  apply.  Such  a  cause  is  clearly  within 
the  contemplation  of  the  federal  statute  permitting  a  removal.  Neither 
does  the  fact  that  the  non-resident  corporation  has  complied  with  the 
state  law  and  that  senice  of  process  upon  a  designated  official  is  ' 
deemed  to  be  service  upon  the  corporation,  deprive  the  corporation  of 
the  privilege  conferred  by  the  federal   statute.     The  dec)sionvOR)t|>i§lc 
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point  was  involved  in  flie  case  of  Bnilroad  Compiiny  v.  Allison,  190  U.  S, 
320,  ill  whieb  it  was  held  that  a'statute  of  the  State  of  N.  Carolina 
requiring  that  a  noD-resident  corporation  in  order  to  exercise  its  fran- 
chise within  that  state  should  comply  with  a  certain  procedure  and 
should  thereupon  be  deemed  a  domestic  corporation,  did  not  take  away 
the  right,  and  that  a  cause  begun  in  the  courts  of  that  state  was  re- 
movable upon  the  ground  of  diversify  of  citizenship.  The  Supreme  Court 
of  the  State  of  Massachusetts  in  the  case  of  Morton  v.  Mutual  Life  In- 
surance Company  of  New  York,  105  Mass,  141,  lays  down  the  same  gen- 
eral doctrine,  holding  that  a  cause  of  action  against  a  non-resident  in- 
surance company  could  be  removed  notwithstanding  the  statutes  of 
that  state,  which  have  been  duly  complied  with,  requiring  the  designa- 
tion of  a  resident  agent  upon  whom  service  of  process  might  be  made. 
The  general  rule  is  summed  up  in  Cyc,  Vol.  34,  page  1262  as  follows : 

"A  general  law  enabling  foreign  corporations  of  a  certain  class  to 
transact  business  in  a  state  upon  compliance  with  certain  conditions 
or  a  special  enabling  act  to  such  effect,  does  not  prevent  a  corporation 
which  complies  with  the  same  from  removing  a  suit  against  it  because 
of  a  difference  of  citizenship  between  it  and  a  citizen  of  such  a  state." 

In  view  of  the  language  of  the  federal  statute  and  the  various  de- 
cisions rendered  in  pursuance  of  earlier,  statutes  upon  the  same  sub- 
ject practically  identical  with  the  one  now  in  force,  it  is  my  opinion  that 
a  non-resident  surety  company  sued  jointly  with  a  resident  of  this  state 
may  not  remove  the  cause  to  the  federal  court  unless  the  controversy  be 
separable,  or  unless  the  joinder  of  the  resident  defendant  is  improper; 
and  that  such  corporation  oi^anized  under  the  laws  of  another  state  may 
remove  upon  the  ground  of  diversity  of  citizenship,  any  action  begun 
against  it  in  the  courts  of  this  state  by  a  citizen  of  this  state,  in  which 
no  i-esident  defendant  is  joined. 

"Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


CONSTITUTIONAL  LAW.  PRINTING  OF  BILLS.  A  bill  is  not  to  be 
deemed  in  possession  of  the  House  other  than  the  one  in  which  it 
originates  until  it  has  been  duly  passed  by  the  House  in  which  it 
was  introduced  and  formally  transmitted  to  the  second  house  and  is 
not  eligible  to  passage  in  the  second  honse  until  it  has  been  in  the 
possession  of  that  body,  with  power  to  take  action  thereon,  for  at  least 
five  dnvs. 

April  22,  1913. 

Dennis  E.  Alward,  Secretary  of  the  Senate,  I^anaing,  Mich. : 

Dear  Sir — I  am  in  receipt  of  your  communication  of  the  2l8t  inst, 
enclosing  copy  of  a  resolution  of  the  Senate  requesling  an  opinion  from 
me  upon  the  following  questions  relative  to  the  construction  to  be  placed 
upon  Section  22  of  Article  V  of  the  Constitution. 

"Is  a  bill  in  possession  of  the  house,  other  than  the  one  in  which  it 
originates,  within  the  meaning  of  said  section  of  the  Constitution,  when 
the  clerk  of  the  House  or  the  Seci-elaiT  of  the  Senate  has  officially  an- 
nounced that  it  is  printed  and  on  the  desks  of  the  members? 

Is  such  bill  eligible  to  passage  in  the  House  other  than  the  one  in 
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which  it  originates,  five  daja  after  such  ofBcial  aanotmcement  of  its 
pi-inting  and  presence  od  the  desks  ot  the  members,  after  it  has  passed 
the  House  in  which  it  originates?" 

The  provision  of  the  section  of  the  Constitution  in  riuestion  reads 
as  follows:  "No  bill  shall  be  passed  or  become  a  law  at  any  re^lar 
session  of  the  L^islature  until  it  has  been  printed  and  in  the  possession 
of  each  House  for  at  least  five  dave."  The  main  proposition  presented 
is  whether  the  '"poeseseion"  contemplated  by  this  provision  should  be 
deemed  to  mean  the  possession  of  printed  copies  of  the  proposed  meas- 
ure placed  upon  the  desks  of  members  of  one  house  while  the  meaBure 
is  still  pending  in  the  coordinate  branch  of  the  Legislature  or  whether 
the  construction  should  prevail  that  the  framers  of  the  Constitution  in- 
tended to  require  that  the  measure  must  be  in  possession  of  the  House 
as  a  l^islative  body  with  the  power  to  take  action  thei-eon.  I  am  im- 
pressed that  the  Constitutional  provision  may  be  Interpreted  either  way; 
and  that  either  interpretation  may  be  supported  by  strong  ar^ment. 

The  main  objects  sought  to  be  achiwed  by  incorporating  the  pro- 
vision in  question  in  the  Constitution  of  1909  were  undoubtedly  to 
guard  against  linsty  and  ill  considered  legislation  by  providing  that 
the  menibei-s  of  the  two  Houses  should  be  afforded  full  opportunity  to 
become  acquainted  with  each  measure  submitted  and  also  to  insure  a 
certain  measure  of  publicity  in  order  that  those  to  be  affected  by  pending 
legislation  might  have  their  attention  challenged  thereto  and  insist  upon 
the  right  to  be  heard  upon  t)ie  measure  before  final  disposition.  In  this 
connection  some  light  may  be  thrown  upon  the  matter  by  a  reference 
to  the  Debates  of  the  Constitutional  Convention.  It  appears  from  the 
records  of  that  body  that  the  proposal  as  first  introduced  required  that 
a  bill  should  not  be  passed  until  it  had  been  printed  and  in  the  posses- 
sion of  the  House  acting  upon  the  same  for  at  least  ten  days.  The  argu- 
ment was  advanced  that  such  reriuireraent  would  necessitate  a  period 
of  at  least  twenty  days  for  the  passage  of  any  measure,  not  including 
the  time  during  which  the  same  would  naturally  be  considered  in  the 
Committee.  Apparently  the  majority  of  the  members  considered  such 
period  to  be  unnecessary,  and  in  consequence  the  proposal  was  amended 
and  finally  adopted  in  the  form  in  which  it  now  appears,  requiring  that 
such  measure  shall  be  printed  and  in  the  possession  of  each  House  for 
five  days.  From  the  opinions  expressed  by  several  of  the  members  of 
the  Convention,  as  found  on  pages  143-150  inclusive  of  the  Debates,  it 
is  apparent  that  se\'eral.  at  least,  considered  that  not  less  than  ten 
days  would  be  consumed  in  Ihe  passage  of  a  bill  through  both  Houses. 
upon  the  theory  Ihat  the  same  coutd  not  be  passed  through  the  second 
House  in  less  ihan  tivc  days  after  it  had  been  pnsse<!  by  the  first  and 
transmitteil.  The  language  of  the  provision  being  ambiguous,  the  in- 
tention of  the  framers  thereof  as  indicated  by  various  remarks  made 
upon  the  floor  of  the  Convention  ball  becomes  material. 

Mv  attention  is  called  to  the  fact  that  the  Supreme  Court  of  the 
State  of  Kew  Vork,  in  the  case  of  People  vs.  Reardon.  1S4  N.  Y.  431, 
has  passed  upon  a  provision  of  the  Constitution  of  that  State  requiring 
that  "Xo  bill  shall  be  passed  or  become  a  law  unless  it  shall  have  been 
printed  and  upon  the  desks  of  the  members,  in  its  final  form,  at  least 
three  calendar  l«jislative  days  prior  to  its  final  passage."  This  require- 
ment was.  however,  held  to  lie  satisfied  wlion  the  hill  was  printed  and 
placed  upon  the  desks  of  the  members  of  the  House  in  which   't^)YOT|(- 
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introduced  for  three  days  before  its  fioal  passage,  and  that  it  was  not 
necessary  that,  after  it  had  passed  such  first  Hoase,  it  should  lie  upon 
the  desks  of  the  members  of  the  second  House  for  an  additional  three 
days  before  final  action  could  be  taken.  It  should  be  noted,  however, 
that  the  requirement  of  the  New  York  Constitution  is  expressed  in  ma- 
terially different  language  than  is  that  of  our  own,  and  the  decision  in 
question  is  based  upon  the  proposition  that  the  Legislature  is  to  be 
regarded  as  an  entity,  and  that  the  Constitutional  provision  involved 
should  be  considered  as  applying  to  it  as  such,  rather  than  to  the 
separate  Houses  of  which  it  is  composed. 

While  the  matter  cannot  be  deemed  conclusively  settled  in  this  State 
in  the  absence  of  any  expi-ession  from  our  Supreme  Court  as  to  tUe 
proper  construction  to  be  placed  upon  the  provision  of  the  Constitution 
in  question,  it  is  my  opinion  that  in  view  of  the  serious  consequences 
involved,  both  questions  submitted  should  be  answered  in  the  negative. 
In  other  words,  a  bill  is  not  to  be  deemed  in  possession  of  the  House 
other  than  the  one  in  which  it  originates,  until  it  has  been  duly  passed 
by  the  House  in  which  it  was  first  introduced,  and  formally  transmitted 
after  such  passage  to  the  second  House;  and  is  not  eligible  to  passage 
in  such  second  House  until  it  shall  have  been  in  the  possession  of  that 
body,  with  power  to  take  action  with  reference  thereto,  for  at  least 
five  days.  In  reaching  this  conclusion  I  have  been  greatly  influenced  by 
the  idea  that  upon  a  matter  of  so  much  importance  that  course  should 
be  adopted  conoeming  whicb  there  can  be  no  question. 

Very  respectfully  vours, 

GRANT  PELIX)WS, 

Ca-la-o.  '  Attorney  General, 


PROBATION  LAW.    One  convicted  of  violation  of  local  option  law  not 
entitled  to  b^ieflts  of. 

April  22,  1913. 

Josepb  H.  Collins,  Prosecuting  Attorney,  Corunna,  Mich.: 

Dear  Sir — I  have  yours  of  the  14tb  inst.  in  which  you  i-equest  an 
opinion  as  to  whether  after  a  plea  or  a  verdict  of  guilty  of  a  violation 
of  the  so-called  Ix)cal  Option  law,  the  Circuit  Judge  may  place  the 
Respondent  upon  probation. 

In  reply  thereto  would  state  Section  1  of  Act  No.  124  of  the  Public 
Acts  of  1909,  provides,  in  part,  as  follows: 

"Provided  the  defendant  has  never  before  been  convicted  in  this 
State  or  elsewhere  of  a  felony  other  than  simple  larceny,  after 
a  plea  or  verdict  of  guilty  in  any  case  where  the  commission  of 
a  crime  or  misdemeanor  is  charged  and  where  discretion  is  con- 
ferred on  the  court  as  to  the  extent  of  the  punishment,  the  several 
circuit  courts  of  this  state  and  all  other  courts  having  like  juris- 
diction  in  criminal  cases,  where  it  may  appear  to  the  satisfaction 
of  the  court  that  the  circumstances  are  such  that  the  defendant 
is  not  likely  to  again  engnge  in  a  criminal  course  of  conduct, 
and  that  the  public  goml  will  lie  as  well  Rubacrved  as  to  jmisr  and 
enforce  sentence,  shall  hjive  ]M>wer  to  place  the  defendant  on 
probation  under  the  charge  and  superiisiou  offlcM-  *C*ioOQlc 
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Section  5427  of  the  Compiled  Ijawa  of  1897  provides,  in  part,  as  follows : 

"Any  person  who  himself,  or  by  his  clerk,  agent  or  anploye  shall 
violate  any' of  the  provisions  of  section  one  of  this  act  shall,  for 
the  first  off«ise,  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  be  sentenced  to  a  fine  of  not  less  than  fifty  nor 
more  than  two  hundred  doUara  and  the  costs  of  prosecution,  or 
to  imprisonment  in  the  county  jail  not  less  than  twenty  days  nor 
more  than  six  months,  in  the  discretion  of  the  Court  '  •  •  •." 

You  will  note  from  an  examination  of  Section  1  of  Act  No.  124  above 
quoted,  that  the  Court  is  given  the  power  to  place  upon  probation  in 
those  cases  "where  discretion  is  conferred  on  the  court  as  to  the  extent 
of  the  punishment," 

Yon  will  also  note  from  an  examination  of  Section  5427,  above 
quoted,  that  a  minimum  sentence  is  imposed,  and  that  the  discretion 
confen-pd  upon  the  court  relative  to  sentence  is  consequently  limited. 

I  am  conetrained  to  the  opinion  that  Act  124  of  the  Public  Acts  of 
1909,  was  not  intended  to  apply  to  that  class  of  cases  wherein  the  statute 
expressly  imposes  a  minimum  sentence,  and  am  consequently  of  the 
opinion  that  it  is  not  within  the  power  of  the  Court  to  place  upon  pro- 
bation a  person  who  stands  convicted  of  a  violation  of  the  so-called 
Local  Option  law. 

This  situation,  in  the  future,  will  be  taken  care  of  by  an  Act  wbich 
has  recently  passed  both  Houses  of  the  Legislature  which  will,  as  I 
am  informeid,  be  signed  by  the  flovemor.  The  same  is  known  as  Senate 
enrolled  Act  No.  49,  and  provides,  in  part,  as  follows: 

''In  all  prosecutions  for  crimes  or  misdemeanors,  except  murder 
-  and  treason,  where  the  defendant  has  been  found  guilty,  upon 
>erdift  or  plea;  and  where  the  court  has  power  to  sentence  such 
defendant  to  fine  or  imprisonment,  and  where  it  appears  to  the 
satisfaction  of  the  court  that  the  defendant  is  not  likely  again 
to  engage  in  an  offensive  or  criminal  course  of  conduct,  and  that 
the  public  good  does  not  require  that  the  defendant  shall  suffer 
the  penalty  imposed  by  law,  said  court  shall  have  the  power  to 
place  the  defendant  on  probation  under  the  charge  and  super\'ision 
of  a  probation  officer." 

Respectfully  youi's, 

GRANT  FELLOWS, 
Cr-pi-o.  Attorney  General. 


WAENER-CRAMTON  LAW.     Prosecution  cannot  be  had  against  mem- 
bers of  council   for  granting  more  liceniies  than   permitted  under. 

April  22,  1913. 
S.  B.  Martin,  Mayville,  Mich. ; 

l>ear  Sir — I  have  yours  of  the  twenty-first  in  which  you  inquire  as  to 
whether  any  prosecution  can  be  had  against  the  membei's  of  the  council 
for  granting  more  licenses  than  permitted  by  the  Wai-nerCramton  law. 

Replying  to  the  same  will  say  that  recently  in  a  case  from  T-«peer 
County  the  Supreme  Court  took  occasion  to  criticise  the  action,  of  a  , 
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Village  Council  in  allowing  more  licensee  than  pennitied  by  tliiR  law  Init 
did  not  point  out  that  there  waa  any  liability,  and  I  have  been  iniable 
to  find  that  the>-  are  liable  either  criminally  or  civilly  for  sach  action. 

Tliis  is  the  third  inquiry  I  have  had  from  you  in  a  very  sliort  tiini*. 
Xone  of  these  inqniries  were  pi-oper  matters  for  this  department,  but 
I  have  answered  each  of  them  as  a  matter  of  courtesy,  I  l>ep;  to  sur- 
gest  that  you  should  consult  the  I'rosecuting  Attorney  of  your  County 
in  the  future  on  similar  matters. 

Verv  respectfully, 

GRANT  FKLLOWS. 

F-pio.  Attorney  (Seneral. 


CITY  OFFICERS.     TREASURER.     COXSnCT'TIVE  TiCRMS.     NEW 
CHARTER. 

1,  Nothing  in  the  constitution  nor  the  Home  Rule  Act  for  cities 
preventing  City  Treasurer  from  holding  more  than  two  consecutive 
terms. 

2,  Whei-e  new  charter  does  not  expressly  forBid.  a  treasurer  may 
hold  any  number  of  terms, 

April  22.  1913, 
Sir,  Dwight  H.  Fitch,  Prosecuting  Attorney,  East  Jordan,  Mich.: 

Dear  Sir — I  have  your  cpmmunieation  of  the  IDlh  inst.  containing  the 
following  inquiry : 

"I  am  asked  by  our  City  Commission  if  ihe  City  Treasurer  of  East 
Jordan  can  hold  office  for  more  than  two  consecutive  terms. 

We  are  under  a  Commission  form  of  government,  have  a  special  charter 
approved  June  15th,  1911,  and  our  charter  is  silent  on  the  question.  The 
only  provision  therein  is  found  in  section  fi  of  Chap.  VI,  and  this  merely 
requires  that  a  treasurer  be  appointed, 

I  am  fully  aware  that  if  we  were  incorporated  under  the  State  law 
applying  to  cities  of  the  fourth  class  the  treasurer  would  be  limited  to 
two  consecutive  terms.  May  I  have  your  opinion  if  the  same  limitation 
applies  even   though  our  charter  be  silent  on  the  question?" 

In  reply  thereto  would  say  that  the  provision  of  Section  2988  of  the 
Compiled  Laws  of  1897,  that  no  person  shall  be  eligible  to  the  office  of 
city  treamirer  for  more  than  two  terms  in  succession,  is  found  in  the 
fourth  class  city  act.  Section  3  of  Act  279  of  the  Public  Acts  of  1909 
provides  in  part  as  follows: 

"E^ch  city  charter  shall  provide :  (a)  for  the  election  of  a  Mayor 
who  shall  be  the  executive  head,  and  a  body  vested  with  legislative 
power,  and  for  the  election  or  appointment  of  a  clerk,  a  treasurer, 
an  assessor  or  board  of  assessors,  and  a  board  of  review,  (c)  For 
the  qualifications,  duties  and  compensation  of  its  officers." 

Section  36  of  this  act  provides:  "No  provision  of  any  city  charter 
shall  conflict  or  contravene  the  provisions  of  anv  general  law  of  the 
State." 

The  question  involved  is  primarily  one  as  to  whether  the  provisions 
of  the  fourth  class  city  act  are  applicable  to  a  city  of  less  than  ten 
thousand  incorporated  under  the  provisions  of  act  27!)  of  tbe-Pntdici  Acts 
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of  1909,  known  as  the  Home  Rule  Act.  TLe  underljiiig  principle  of  the 
Home  Rule  Act  is  that  each  city  incorporated  thereunder  shall  have  as 
complete  control  as  possible  of  ite  local  government  and  charter  pro- 
visions consistent  with  the  constitution  and  the  general  laws  of  the  State. 
Thei-e  is  nothing  in  the  Constitution  prohibiting  the  treasurer  of  a  city 
holding  office  for  more  than  two  consecutive  terms,  and  there  is  no  gen- 
eral law  of  the  state  containing  such  a  prohibition  independent  of  the 
various  acts  under  which  given  municipalities  are  governed.  It  is  my 
understanding  that  the  so-called  nome  Ilule  Act  provides  a  complete 
method  for  the  governing  of  citiee,  and  that  a  charter  framed  under  the 
powers  granted  thereunder  would  be  complete  excepting  as  to  the  para- 
mount laws  of  the  stale  which  are  imposed  upon  every  mnnicipality. 
The  limitation  on  the  number  of  terms  which  can  be  held  by  a  city 
treasm-er  is  not  refieated  in  tlie  Home  Rule  Bill,  but  as  quoted  above 
each  city  charter  shall  provide  for  the  quatifi cations,  duties  and  compen- 
sation of  its  officers.  Under  this  provision  I  assume  it  would  be  compe- 
tent to  provide  in  the  charter  that  a  city  treasurer  might  be  limited 
to  a  certain  number. of  terms,  but  if  this  has  not  been  done  I  am  clearly 
of  the  opinion  that  the  provision  relative  thereto  in  the  fourth  class 
city  act  would  not  have  any  application  in  your  case. 

Very  respectfully  yours, 

GRANT  FEfcLOWS, 
P-la-o.  Attorney  General. 


JUVENILE  LAW.    PROBATE  REGISTER.    Probate  roister  not  au- 
thorized to  taJje  juvenile  delinquent  to  Industrial  School. 

April  22,  1913. 
Hon,  Edward  P.  Kirby,  Judge  of  Probate,  Grand  Haven,  Mich.: 

Dear  Sir— I  have  your  commnnication  of  the  2lRt  inst.  containing  the 
following  inquiry: 

"Under  section  five  of  the  Juvenile  law  can  I  send  the  County  Ageut, 
juvenile  matrou  or  some  reliable  person  other  than  the  sheriff  with  a 
boy  to  the  Industrial  School? 

As  the  County  Agent  lives  at  Zeeland  it  is  not  always  convenient  to 
get  him.  and  as'  it  is  not  always  easy  to  get  tlie  right  person  to  accom- 
pany a  boy,  would  there  be  anything  to  prevent  my  designating  the  reg- 
ister of  probate  to  take  a  boy  to  the  Industrial  School. 

An  early  reply  will  be  greatly  appreciated," 

In  reply  thereto,  would  say  that  Section  five  of  the  Juvenile  law, 
as  amended  in  Act  202  of  the  Public  Acts  of  1911,  provides  for  the 
commitment  of  a  delinquent  child  to  certain  corrective  institutions.  With 
rpspect  to  the  conveyance  of  a  child  so  committed,  the  statute  provides: 

'■In  such  case  a  duly  exemplified  copy  of  the  Petition,  Order 
of  Disposition  in  the  case  and  report  of  the  County  agent  shall 
aocomjiany  said  child  to  tlie.siiid  institution,  and  the  child  shall 
be  [iliiced  in  llie  care  of  the  County  agent,  juvenile  matron  op 
sDinp  relinlile  [lerson  designated  by  the  court,  other  than  the  Sheriff, 
III  be  ((iiiveved  to  the  institution,  for  which  services  the  same 
couiicusiliim  sliiill  be  allowed  as  is  paid  Sheriffs  in  like  '^"ses:"     i 
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So  far  as  this  section  iB  concerned,  any  person  other  than  the  Sheriff 
may  be  designated  to  convey  the  child  to  the  Institution.  Hoivever,  I 
call  your  attention  to  the  provisions  of  Section  2554  of  the  Compiled 
Laws  relating  to  Registers  of  Probate.    This  section  provides,  in  part, 

"Such  Register  so  appointed  shnll  take  and  subscribe  the  oath 
now  provided  to  be  ta^en  and  filed  by  Judges  of  Probate  in  this 
state  and  they  shall  exercise  and  be  competent  to  do  all  acts  re- 
quired of  the  Judge  of  ProtKite  except  judicial  acts.  Such  Ras- 
ter so  appointed  and  qualifying  shall  receive  in  full  compensation 
for  his  services  an  annual  salary  to  be  paid  monthly  out  of  any 
money  in  the  County  Treasurer  of  his  County  not  otherwise  ap- 
propriated as  follows:  •  "  •  •." 

This '  section  evidently  contemplates  that  the  Register  of  Probate 
shall  be,  excepting  as  to  judicial  acts,  a  Deputy  to  the  Judge  of  Probate. 

I  think  it  would  be  conceded  as  a  matter  of  public  policy  that  the 
Judge  of  Probate  cannot  designate  himself  to  perform  the  service  of  con- 
veying the  child  to  the  institution,  and  it  is  an  elementary  principle 
that  a  Deputy  is  not  eligible  to  perform  any  act  which  his  principal  can- 
not perform,  unless  expressly  authorized  by  statute. 

Dubois  vs.  Eiley  Township  Board,  126  Mich.  587; 

I  am  therefore  constrained  to  hold  that  the  Probate  Register  is  not 
competent  to  be  appointed  by  you  for  the  purpose  mentioned  in  your 
letter. 

Respectfully  yours. 

GRANT  FELLOWS, 
P-pi-o.  Attorney  General. 


LIQUOR  LAW.    MINORS.    CHILDRKX.    Employment  of  child  as  bar- 
keeper. 

April  25,  1913. 
Hon,  J.  B.  Hadden,  Senate,  Capitol,  Lansing: 

Dear  Sir— You  have  requested  information  as  to  whether  or  not  there 
is  any  law  in  this  state  pre\'enting  a  minor  boy  from  being  employed  as 
barkeeper  in  a  saloon  where  intoxicating  liquor  is  kept  for  sale, 

In  reply  thereto,  Section  5393  of  the  Conipi]e<i  Ijjws  of  1897,  pi-ovides: 

"It  shall  not  be  lawful  for  any  person  to  allow  any  minor  to 
visit  or  remain  in  any  room  where  such  liquors  are  sold  or  kept 
for  sale  unless  accompanied  by  his  or  her  father  or  other  legal 
guardian." 

Section  5554  of  the  Compiled  Laws  of  1897,  as  amended  by  Act  No. 
203  of  the  Public  Acts  of  1909,  provides,  in  part,  as  follows: 

"No  minor  child  under  seventeen  years  of  age,  nor  any  minor 
who  is  a  student  in  any  pnbtic,  private  or  parochial  school  in 
the  State  of  Michigan,  shall  be  permitted  to  i-emain  in  any  saloon, 
bar  room  or  other  plnce  where  any  spirituous  or  intoxicating 
liquor,  or  any  wine  or  beer,  or  any  beverage,  liquor  or  liquors 
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(ODtaining  any  spirituous   or  intoxicating  liquor,   beer  or  malt 
liciuor  is  sold,  given  away  or  furnished  for  a  beverage." 

St'cfion  Ten  of  Act  220  of  tlie  Public  Acts  of  1911,  provides,  in  part, 
as  follows: 

'■No  child  under  the  age  of  twenty-one  years  shall  l>e  employed, 
permitted  or  suffered  to  work  in  any  theatre,  concert  hall,  or 
place  of  amusement  where  intoxicating  liquors  are  sold." 

Section  Eleven  of  the  same  act  provides,  in  part,  as  follows: 


"•  •  •  •  JTo  male  under  the  age  of  eighteen  years  shall  be 
•  •  •  •  •  eniployed  in  or  about  any  distillery,  brewery,  or  any 
other  establishment  where  malt  or  alcoholic  liquoi-s  are  manufac- 
tured, packed,  wrapped  or  hottled  '  •  •  *," 

The  sections  above  quoted  seem  to  be  the  only  ones  i-especting  the 
subject  matter  of  your  inquiry. 

You  will  note  that  none  of  them  prohibit  the  employment  of  a  minor 
male  child  over  the  age  of  seventeen  years  as  bar  keeper  in  a  saloon. 
The  first  section  almve  quoted  would  l)e  sufficient  to  prevent  such  «n- 
ployment  were  it  not  for  the  fact  that  the  presence  of  such  child  is 
permitted  when  accompanied  by  the  parent  or  guardian.  Section  10, 
above  quoted,  prohibits  the  employment  of  a  child  under  the  age  of 
tiveuty-one  years  in  any  tlieatre,  concert  hall,  or  place  of  amusemeut 
where  intoxicating  liquors  are  sold.  I  am  inclined  to  the  opinion  that 
the  provisions  of  this  section  are  not  sufficiently  broad  to  prohibit  the 
emplo.^-ment  of  a  minor  male  child  in  a  saloon.  Section  11  of  the  same 
act  applies  to  breweries  and  distilleries,  and  prohibits  only  those  under 
the  age  of  eighteen  years.  Section  5.^54.  as  amended  by  Act  203  of 
the  Public  Acts  of  1!)09,  is  sufficient  to  prei'enf  the  employment  of  a 
minor  male  child  under  the  age  of  seventeen  years  as  bar  keeper  in  a 
saloon. 

As  liefore  stated,  the  Sections  above  quoted,  are  the  only  (Hies  I 
have  been  able  to  And  resi)e<'ting  this  subject  matter  and  there  does  not 
appear  to  l>e  any  statute  expressly  forbidding  the  employment  of  a  male 
child  as  bar  keeper  in  a  saloon  when  wicli  child  is  over  the  age  of  seven- 
teen years. 

Ke»]>ectfullv   vours, 

nRANT  FELLOWS. 

Cr-pi-o.  Attorney  (leneral. 


R.^XKlNfi  L.\W.    Lionel-  capital,  definition  of  under  section  50  of  Gen- 
eral Hanking  Law. 

April  2,->.  1013. 
J.  P.  n.  Kenyon,  Freeport.  JMcli. : 

Dear  Sir — T  have  yours  of  the  ISth  insf.  in  which  you  request  a  con- 
struction of  Seclion  .^0  of  the  <;eneral  Banking  law.  You  ask  whether 
or  not  the  words  "'money  capital"  would  apply  to  the  stock  of  goods  be- 
longing to  merchants.  You  also  state  "our  Rank  stock  is  assessed  sev- 
«ity  cents  on  the  dollar,  and  while  all  other  property  in  the  {<")'9fWP|,. 
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and  village,  except  'MONEY'  will  not  avernge  fifty  cents  on  the  dollar 
and  much  of  it  not  forty.  Our  stock  is  assessed  ten  per  ceiit  higher  ou 
its  actual  value  than  any  other  bank  stock  in  the  County." 

In  reply  thereto  I  am  of  the  opinion  that  the  words  "money  capital" 
would  not  include  personal  property  generally,  nor  would  it  include 
stock  of  goods  of  merchants.  The  Section  in  question  simply  provides 
that  the  residue  of  capital  and  surplus  owned,  by  any  bank  shall  l>e 
taxed  as  personal  property  but  that  the  same  shall  not  be  assessed  at  a 
higher  rate  than  is  assessed  on  the  same  kind  of  property  ia  the  hands 
of  individual  eitizens  in  the  same  city,  village  or  township.  In  other 
words,  Section  59  was  enacted  for  the  express  purpose  of  preventing  a 
discriminatioD  as  against  banks. 

Resiiectfully  yours, 

GRANT  FELLOWS, 

Cr-pi-o.  Attorney  General. 


SCHOOL  LAW.    County  School  Commissioner,  salary  of.    School  rooms 
that  should  be  counteid  in  determining  minimum  salary  of. 

April  25,  1913. 

Hon.    Luther   L.    Wright,   Capitol,    I>«nsing: 
Dear  Sir — You  have  requested  an  opinion  as  to  what  construction 

should  be  placed  upon  Section  187  of  the  General  School  I^ws  Insofar  as 

the  same  provides  the  minimum  salary  for  County  School  Commissioner. 

The  said  Section  provides,  in  part,  as  follows: 

"The  compensation  of  each  county  commissioner  of  schools  sliall 
be  determined  by  the  board  of  supervisors  of  each  county,  respec- 
tively, but  the  compensation  shall  not  be  fixed  at  a  sum  less  than 
five  hundred  dollai-s  per  annum  in  any  county  where  there  are 
fifty  schoolrooms;  at  not  less  than  seven  hundred  and  fifty  dollars 
))er  annum  whei-e  there  are  more  than  seventy  schoolrooms;  at 
not  le»<s  than  one  thousand  dollars  per  annnni  where  there  are  one 
hundred  schoolrooms  and  not  less  than  twelve  hundred  dollars 
where  there  are  one  hundred  and  twenty-five  schoolrooms;  not 
less  than  thirteen  hundred  and  fifty  dollars  where  there  are  one 
hundred  and  fifty  schoolrooms;  not  less  than  fifteen  hundred  dol- 
lars per  annum  where  there  are  one  hundred  and  seventy-five 
schoolrooms ;  not  less  than  two  thousand  dollars  per  annum  where 
there  are  over  three  hundred  schools;  in  estimating  the  number 
of  schoolrooms  in  any  county  graded  schools  operating  under  a 
general  charter  shall  be  included." 

You  ask  whether  or  not  all  public  schoolrooms  should  be  counted,  or 
whether  the  rooms  of  city  schools  operating  under  special  charter  should 
be  excluded. 

In  reply  thereto,  I  am  of  the  opinion  that  all  public  schoolrooms 
should  be  counted.  While  the  Section  provides  expressly  that  the 
rooms  of  graded  schools  operating  under  a  general  Charter  shall  be  in- 
cluded, this  provision,  should  not.  in  my  judgment,  be  construed  so  as 
to  prevent  the  including  of  rooms  of  a  graded  school  operating  under 
Pi>ecia!  Charter.  Re«pectfullv   yours, 

OBANT  PBLIX)WS. 

Cr-pi-o,  Attorney'  General. 
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CASUALTY  INSURANCE  COMPANY.    Certain  alleged  agreements  be- 
tween, cannot  be  made  the  basis  of  criminal  proBecution. 

April  25,  1913. 

Hon.  G.  Leo  Wcadock,  State  Senate,  Capitol,  T^anBing,  Micbigan: 

Dear  Sir — Your  communication  of  the  24th  instv  requesting  an  opinion 
from  me  upon  the  matter  therein  submitted,  is  at  hand. 

As  I  understand  your  statement,  it  appears  that  certain  casualty  in- 
surance companies  of  this  State  are  working  under  an  agreement  de- 
signed to  prevent  any  party  to  such  agre^nent  insuring  a  risk  carried 
by  another  party  thereto  at  a  lower  rate  than  the  company  first  ac- 
cepting such  risk,  the  result  of  the  combination  being  to  pre\'ent  the 
assured  from  receiving  the  benefit  of  competitive  rates.  The  question  at 
issue  is  whether  or  not  an  agreement  of  this  nature  between  such  in- 
surance companies  is  illegal,  and  the  parties  thereto  subject  to  punish- 
ment accordingly. 

I  do  not  find  in  any  of  the  statutory  provisions  of  this  State  governing 
insurance  companies  of  this  class  any  prohibition  directed  against  snch 
agreement  or  combination  as  is  referred  to  in  your  letter.  Act  No.  285 
of  the  Public  Acts  of  1887  is  directed  against  fire,  fire  and  marine,  and 
marine  and  inland  insurance  companies  organised  under  the  laws  of 
other  states  and  is  apparently  broad  enough  in  its  scope  to  prevent 
between  such  companies  agreements  of  the  nature  snggested.  It  has  no 
application,  however,  to  casualty  companies  and  there  seems  to  be  no 
corresponding  enactment  relative  to  them. 

I  am  also  of  the  opinion  that  the  various  enactments  now  in  force 
relative  to  unlawful  agreements  and  combinations,  the  same  bdng  acta 
No.  225  of  1889:  255  of  1899,  and  329  of  1905,  are  not  intended  to  apply 
io  agreements  between  insurance  companies  designed  to  prevent  com- 
petitive rates,  but  are  as  indicated  by  their  respective  titles  aimed  at  com- 
binations in  restraint  of  trade  and  commerce.  So  far  as  the  statutes 
of  this  State  are  concerned,  it  appears  that  there  is  nothing  therein 
that  can  be  so  construed  as  to  make  criminal  an  agreement  of  this 
nature  between  casualty  insurance  companies  doing  business  within 
this  state. 

This  brings  us  to  the  proposition,  as  suggested  in  your  letter,  whether 
or  not  such  an  act  may  be  punished  as  a  common  law  conspiracy.  Ab 
suggested  on  page  B20,  volume  8  of  Cyc,  this  offense  consists  in  a  com- 
bination "between  two  or  more  persons  to  do  a  criminal  or  unlawful  act 
or  a  lawful  act  by  criminal  or  unlawful  means,"  The  Supreme  Court 
of  this  State  in  the  case  of  Alderman  v.  People,  i  Mich.  414,  has 
adopted  practically  the  same  definition  declaring  that  there  must  be  a 
combination  to  commit  some  m-1  which  is  an  offense  either  at  common 
law  or  by  statutes,  or  to  use  unlawful  means  in  the  accomplishment  of 
an  act  not  in  itself  ill^al.  It  is  evident  that  an  agreement  of  the  char- 
acter of  the  one  under  consideration  was  not  an  offense  at  common  law, 
and  as  suggested  above,  it  does  not  seem  to  have  been  made  such  by 
statute  in  this  State,  Neither  does  it  occur  to  me  that  the  means  used  are 
to  be  deemed  unlawful,  the  act  itself  not  being  so. 

It  is  my  opinion  therefore  that  a  criminal  prosecution  will  not  lie  in 
this  state  against  parties  entering  info  and  maintaining  such  an  PRreH- 
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ment  as  is  referred  to  in  your  eonimuiii  cation.  If  such  conduct  on  the 
part  of  casualty  insurance  companies  seems  likely  to  result  in  corrupt 
practices,  the  attention  of  the  legislature  should  doubtless  be  called 
thereto. 

Very  reapectfully, 

GBANT  FELLOWS, 
Cag-o.  Attorney  General. 


TOWNSHIP  OFFICERS.     Compensation,  qualiflcati.m   and  duties  of, 
discussed. 

April  25,  1913. 

Mr.  Thomas  J.  Corbett.  Township  Clerk,  Mansfield,  Michigan: 

Dear  Sir— Your  letter  of  the  22nd  inst,  addressed  to  the  Governor  has 
been  referred  to  this  department  for  consideration  and  reply.  You  have 
submitted  certain  inquiries  with  reference  to  the  right  of  township  officers 
to  receive  a  regular  salary  in  addition  to  the  fees  allowed  by  law;  the 
qualifications  of  township  officers  in  general;  and  the  duties  of  the  high- 
way commissioner. 

In  reply  to  your  questions  I  would  say  that  my  attention  is  called 
to  no  general  statutes  of  this  State  permitting  the  payment  of  a  roguhir 
salary  to  the  various  township  officials.  Such  oflicei-s  are  paid  by  fers 
and  by  jrer  diem  amounts  prescrilwd  in  each  cane  by  statute.  Very 
likely  you  have  in  your  popsession,  as  township  clerk,  a  copy  of  the 
township  officers'  Guide,  together  with  the  supplement  thereto,  furnished 
by  the  State.  A  reference  to  the  Guide  will  give  you  the  specified  com- 
pensation in  any  particular  case  concerning  which  a  question  may  arise. 
The  statutes  fixing  such  compensation  and  fees  are  too  numerous  to  per- 
mit me  to  quote  them  in  this  letter. 

With  reference  to  the  qualifications  of  township  officers,  I  would  say 
that  overseers  of  highways  are  required  to  be  resident  freeholders  in 
the  road  district  for  which  they  are  chosen  and  that  members  of  the 
Board  of  Review  must  be  owners  of  land.  The  other  township  officers 
must  be  qualified  electors  but  need  not  be  freeholders  or  taxpayers. 

The  supplement  to  the  Township  Officers'  Guide,  referred  to  above, 
will  give  you  in  detail  the  duties  of  the  highway  commissioner,  which 
are,  generally  speaking,  to  oversee  the  conKfruction  and  repair  of  high- 
ways and  bridges  maintained  under  township  authority.  The  statute 
fixing  the  compensation  of  this  officer  doubtless  contemplates  that  he 
shall  not  draw  pay  for  any  time  that  he  does  not  devote  to  the  jwrform- 
ance  of  his  duties.  In  other  words,  he  may  not,  as  suggested  by  your 
question,  follow  his  regular  vocation  and  draw  pay  from  the  township 
simultaneously. 

I  am  aware  of  no  provision  of  law  that  would  operate  to  prevent  the 
treasurer  and  clerk  establishing  their  respective  offices  at  any  place  with- 
in the  township  which  they  may  select.  Such  being  the  case,  it  follows 
that  the  officials  mentioned  may  move  the  safe  and  the  township  books 
to  the  offices  which  they  may  establish. 

Verv  respect  fullv. 

GRANT  FELLOWS. 

Ca-g-o.  Attorneyj'Genei 

Digitized  oy  V 
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BAXKS.  UOAEl)  OP  niRtXTORS.  TAXATION  OF  BANK  STOCK. 
A  Bonrd  of  J>ii-ectoi-8  luis  no  aiitliority  to  juitliorixe  the  faxiition  of 
bank  slock  by  tbe  aupenisor  where  the  bank  is  located  and  have  the 
taxes  paid  by  the  bank. 

VTLLAGK  ASSESSOR.  TAXATION  OF  BANK  STOCK  IX  VILLAGE. 
A  village  assessor  has  no  right  -to  aswBs  tlie  tolol  bank  stock  to  tlie 
bank  in  the  village  whei-e  part  thereof  is  located  on  one  side  of  the 
county  and  a  part  outside  of  the  village. 

April  2fi,  1913. 

Ron.  Edward  H,  Dnyle,  Banking  Cominisaioner,  Capitol,  Tjansing: 

Dear  Sir — I  have  before  me  your  communication  of  April  18th,  in 
w-bich  you  requcBt  an  opinion  upon  the  following  propositions : 

"First.  Has  the  board  of  directors  of  an  incorporated  bank,  by 
Itroper  procedure,  the  power  to  authorize  tlie  total  stock  of  the  bank,  to 
he  assessed  to  the  bank  by  tlie,  supervisor  where  the  bank  is  located, 
and  have  the  taxes  on  stock  paid  by  the  bank,  regardless  of  where  the 
stockholders  are  located? 

Second.  Has  the  village  assessor  a  legal  right  to  assess  the  total  bank 
stock  to  the  bank  in  the  village  where  the  bank  is  located,  where  a 
portion  is  located  on  one  side  of  the  county  and  a  portion  outside  of 
tfie  village?" 

In  reply  thereto  would  say  the  answer  to  your  inquiries  seem  to  be 
contained  in  the  language  of  the  3rd  subdivision  of  section  14  of  the 
general  tax  law  as  found  on  page  27  of  the  pamphlet  of  general  tax  laws, 
revision  of  1907.  This  subdivision  provides  that,  "All  shares  in  banks 
shall  be  assessed  to  their  owners  in  the  township,  village  or  city  where 
the  bank  is  located:  Provided,  That  the  shares  owned  by  a  person  re- 
siding in  the  county  where  the  bank  is  located  shall  be  assessed  in  the 
township  or  city  where  he  resides." 

My  attention  has  not  been  challenged  to  any  provision  of  law  that 
would  authorize  either  the  Board  of  Directors  or  the  village  assessor 
to  change  the  method  prescribed  in  the  above  statute.  .\ccordiLgly,  T 
Jim  inclined  to  believe  that  each  of  the  inquiries  which  yon  eubniitfed 
should  be  answered  in  the  negative. 

Verv  respectfnllv, 

GRANT  FELLOWS. 

L-g-o.  Attorney  General. 


INSURANCE,  STOCK  COMPANIES.  Taking  over  business  of  mutual 
4-ompany  and  assuming  liabilities  of  such  mutual  company,  is  liable 
for  payment  of  taxes  of  same, 

April  26,  1913. 

Hon.  C.  A.  Palmer,  Commissioner  of  Insurance.  Capitol,  Lansing.  Mich.: 
Dear  Mr.  Commissioner — I  have  yours  of  the  19th  with  reference  to 
the  question  of  taxes  on  the  Bankem'  Life  Company  of  DeeMoines.  Iowa. 
You  state  that  they  understand  that  tbey  should  not  pay  taxes  in  this 
stale  on  the  business  of  the  mutual  company,  which  business  they  took 
over.  You  state :  "Their  position  is  that  as  they  were  formerly  an  as- 
sessnient  company,  which  character  of  companies  does  not  )Hiy  tax  upon 
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their  premiiim  income  in  Michigan,  now  nitliougli  tliey  are  a  stock  com- 
pany tiie.v  slionld  still  be  exempted  from  paying  tax  upon  old  assess- 
ment company  premium." 

As  I  understand  the  situation  from  your  letter  and  the  personal  ex- 
planation you  have  given  me,  the  present  company  is  a  stock  company 
and  has  taken  over  the  business  of  a  former  assessment  company,  has 
assumed  the  contracts  of  insnranci.'  of  the  old  company  and  receives  pay- 
ment direct  to  it  of  the  assessments  due  on  the  jwlicies  that  were  issued 
by  the  former  company.  The  section  of  the  statute  involved  is  section 
7205.  Compiled  Laws  •of  1897,  and  so  far  as-  applicable  here  is  as 
follows: 

'  "All  insurance  companies  insuring  life  within  this  State  and 
not  deriving  corporate  existence  from  its  laws  shall  annually, 
at  the  time  of  filing  their  annnal  rejH>rt  with  the  Commissioner  of 
insurance,  pay  to  the  State  Treasurer  a  tax  of  two  percentum  on 
all  premiums  received  in  cash  or  otherwise  by  such  companies  or 
their  agents  within  this  state  or  from  insured  parties  residing 
therein  during  the  preceding  year." 

I  understand  the  present  company  left  in  existence  the  policies  of 
the  old  company  and  assumed  performance  of  the  contract.  I  do  not 
find  in  this  law  any  exemption  which  would  relieve  a  stock  company 
from  liability  for  this  tax  by  reason  of  the  fact  that  the  business  done 
by  it  was  originally  contracted  for  by  a  company  not  liable  for  this  tax. 
In  other  words,  the  situation  is  different  than  it  might  be  if  the  statute 
only  permitted  the  tax  to  be  collected  on  new  business,  and  I  am  im- 
pressed with  the  view,  and  so  hold,  that  a  stock  company  which  takes 
over  the  business  of  a  mutual  company  and  assumes  the  liabilities  of 
such  mutual  company  is  liable  for  the  payment  of  the  tax  under  the 
section  of  the  statute  above  quoted. 

Very  respectfullv. 

GRANT  FELIiOWS, 

F-lao.  Attorney  General. 


LIQUOR  LAW.    VOLUNTARY  SURRENDER.    The  death  of  the  holder 
of  a  retail  liquor  license  constitutes  a  voluntary  surrender  thereof, 

April  26,  lOlS. 
Mr.  John  Jones,  Prosecuting  Attorney,  Ontonagon,  Michigan : 

Dear  Sir — TTiis  department  is  in  receipt  of  a  letter  from  certain  parties 
in  McMillan  Township  in  your  county,  in  which  they  enclose  copy  of 
an  opinion  rendered  by  you  under  date  of  April  19th  last  to  Mr.  J.  H. 
Pogelsong,  of  Ewen,  Michigan,  I  note  that  in  that  opinion  you  refer  to 
a  ruling  heretofore  made  by  this  department  to  the  effect  that  the 
death  of  a  party  holding  a  retail  liquor  license  does  not  constitute  a 
\oluntary  snn-ender  thereof  within  the  meaning  of  the  WamerCramton 
law.  The  opinion  to  which  you  refer  has  been  since  modified  and  the 
position  of  this  department  at  the  present  time  upon  the  proposition 
in  question  is  indicated  by  the  enclosed  copy  of  a  letter  addressed  to 
Mr.  B.  J.  Henderson  of  Standish,  Michigan,  under  date  of  March  IJth, 
1913.  Very  respectfullv. 

(SRANT  FICLLOIVH, 

Ca-g-o.  Attorney  fienenil. 
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TAXATION.     Soldiers'  eieraption  from,  diBcretion  of  Supervisor. 

May  5,  1913. 
Emil  S^erluod,  Sanford,  Mich.: 

Dear  Sir — I  liave  yours  of  the  1st  inst.  relative  to  an  aflSdavit  filed 
with  you  as  aseessing  officer  by  one  Edward  Frances,  claimiug  exemp- 
tioD  from  taxes  under  the  Act  i-elative  fo  tlie  homestead  exemption.  Yoa 
state : 

"He  claims  to  have  served  under  the  United  States  Government  dur- 
ing the  Civil  War,  being  a  member  of  Company  E.  Michigan  Laucers.  I 
have  good  reason  to  believe  that  this  regiment  never  left  the  state  and 
never  were  in  the  Federal  service." 

In  reply  thereto  would  state  the  law  does  not  confer  authority  upon 
you  to  determine  whether  or  not  the  statements  made  in  an  affidavit 
filed  are  true.    The  law  does  provide: 

■'Any  person  making  a  false  affidavit  in  any  particular  for  the 
purpose  of  exemption  from  taxation  shall  be  deemed  to  be  guilty 
of  the  crime  of  pei-jury  and  shall  be  punished  accordingly." 

You  also  ask  whether  or  not  soldiers  can  claim  exemption  for  more 
tlian  one  description  under  this  Act, 

In  repiy  thereto  would  state  it  is  the  ruling  of  this  department  that 
the  exemption  provided  for  in  Act  No.  174  of  the  Public  Acts  of  1911, 
should  not  exceed  more  than  forty  acres  when  the  same  is  not  included 
in  a  recorded  town,  city  or  village  plat,  together  with  the  dwelling  house 
thereon  and  its  appurtenances.  When  the  homestead  is  within  a  re- 
corded town,  city  or  village  plat  it  consists  of  not  more  than  one  lot 
and  the  dwelling  house  thereon  and  its  appurtenances.  Where  the 
owner  of  the  homestead  outside  of  the  town,  city  or  village  plat  is  the 
owner  of  adjacent  land  which  exceeds  forty  acres  such  exemption  should 
be  confined  to  the  particular  governmental  subdivision  upon  which  the 
.  house  and  appurtenances  stand. 

Respectfully  yours, 

GRANT  FELLOWS, 

Cr-pi-o.  Attorney  General, 


LIQUOR  TjAW.  Township  board  may  grant  saloon  license  notwithstand- 
ing Huch  action  having  been  previously  taken  by  the  authorities  of  a 
village  located  within  the  township. 

May  5,   1913. 

[Mr.  Eugene  D'Vincent,  County  Clerk,  Rogers  City,  Michigan: 

Dear  Sir — Under  date  of  the  1st  inst.  you  have  submitted  the  follow- 
ing inquiries  to  this  department  and  have  requested  an  opinion  thereon. 

"Has  the  Township  Board  the  legal  right  under  the  WamerCramton 
Liquor  Law  to  grant  a  saloon  license  in  a  township  having  less  than  five 
hundred  population,  separately  and  independently  from  the  license  al- 
ready granted  by  a  board  of  trustees  of  a  village  located  in  such  town- 
ship," I 

From  the  reading  of  the  WamerCramton  Law  it  was  evidentl.tr)*^**;! 
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inteation  of  the  L^slature  to  place  the  power  to  grant  applications  for 
liquor  licenscB  in  the  handfa  of  certain  municipalities,  namely,  the  city, 
village  and  the  ton-nship.  I  am  impreHsed  that  in  conetruiog  the  pro- 
visions of  the  law  in  question  these  various  municipalities  must  be  con- 
sidered as  being  entirely  separate  and  distinct  from  one  another.  In 
other  words,  the  common  council  of  a  village,  in  passing  upon  applica- 
tions, may  not  take  into  consideration  the  population  of  the  township 
in  which  such  village  may  be  located ;  and  convewiely  the  ri^t  of  the 
township  board  in  such  nuitters  is  not  affected  by  the  population  of 
any  incorporated  village  located  within  such  township,  or  by  any  action 
that  the  council  of  such  village  may  take.  Prom  this  view  of  the  law, 
it  follows  that  the  township  board  of  tlie  township  to  which  you  refer 
may  grant  a  licmse  for  a  saloon  to  be  operated  in  such  township,  with- 
out the  limits  of  the  incorporated  village  situated  therein. 

This  department  has  heretofore  held,  and  the  recent  decision  of  the 
Supreme  Court  in  (he  case  of  People  v.  Edwards,  reported  in  the  Detroit 
Ij^al  Kews  for  April  19tli  last,  at  page  158,  supports  this  holding, 
that  a  township  or  village  having  a  population  of  less  than  &ve  hundred 
is  entitled  to  one  saloon. 

Trusting  that  I  have  indicated  the  position  of  this  department  upon 
the  matter  that  you  have  submitted,  I  am. 

Very  respectfullv, 

GRANT  FELLOWS, 

O-g-o.  Attorney  General. 

HOARD  OF  SUPEKAISORS.  Xo  authority  to  repeal  or  change  a  local 
act  of  the  l^islature. 

CONST ITUTJOXAL  LAW,  Act  No.  322  V.  A.  1909.  insofar  as  it  at- 
tempted to  confer  upon  RoardK  of  Supenisoi-s  the  right  to  enact  local 
laws,  unconstitntiojial. 

May  5,   1913. 

Duncan  Wayne,  Midland.  Mich,; 

Dear  Sir— In  reply  to  yours  of  the  2nd  inst,  the  Board  of  Rupen-ison* 
have  no  power  to  repeal  or  change  in  any  way  a  local  act  of  the  r.«gi9- 
lature  Mv  predecessor  in  this  office,  John  E.  Bird,  under  date  of 
March  9th,  1910,  ruled  that  Act  No.  322  of  the  Public  Acts  of  IIHW. 
insofar  as  it  attempted  to  confer  upon  Boards  of  Supervisors  the  right 
to  enact  local  laws  was  unconstitutional.  In  this  opinion  I  concur. 
Inasmuch  as  the  Board  of  Snpen-isors  has  no  power  to  enact  a  local 
law,  it  follows  that  said  "Board  has  no  right  to  repeal  a  local  law  now 
in  force. 

Respectfully  yours, 

GRANT  FELLOWS, 

Cr-pi-o.  Attorney  General. 


.yGoogle 
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STATE  HOMESTEAD  LAND.  The  C<Mnmissioner  o(  the  State  Land 
Office  may  permit  a  son  to  improve  a.  homestead  and  make  the  required 
proof  as  a  representative  of  his  father,  the  latter  having  died  previons 
to  the  time  of  proving  up. 

May  B,   1913. 

Hon.  A.  C-  Carton,  Commissioner  of  State  I^nd  (MBce,  Capitol,  Lanrang: 

Dear  Sir — I  am  returning  herewith  a  commuiiicatioD  addressed  to  you 
by  Joseph  Shannon,  of  Dmmmond,  Michigan,  which  has  been  referred  to 
this  Department  for  consideration.  As  I  understand  the  situation  to 
which  Mr,  Shannon's  letter  relates  his  father  homesteaded  certain  State 
lands  bTit  died  previous  to  the  time  fixed  by  statutes  for  proring  the 
same.  Tlie  proposition  now  presented  is  whether  or  not  hie  son,  the 
writer  of  the  enclosed  communication,  may  continue  to  improve  such 
homestead  and  make  the  proof  required  by  statute  at  the  expiration  of 
the  prescribed  jieriod,  as  a  representative  of  his  father. 

I  am  impresued  that  such  privilege  may  be  afforded  by  youi-  depart- 
ment without  contravening  any  provision  of  law.  It  seems  to  me  that 
such  procedure  would  be  entirely  equitable  and  within  the  spirit  of 
the  statute,  whereas,  a  contrary  holding  would  work  an  unjust  hard- 
ship. This  is  a  matter  that  rests  largely  within  your  discretion  and 
if  .^oiir  decision  be  in  favor  of  granting  the  privilege  sought,  there  can 
be  no  appeal  therefrom,  there  being  no  person  whose  right  in  the 
premises  has  intervened. 

Very  respectfullv, 

GRANT  FELIX>WS, 

Cag-o.  Attorney  Geuenil. 


LIQUOR  LAW.  An  injunction  will  He  to  i)rei'ent  the  issuance  of  a 
license  illegally,  and  an  illegal  license  is  no  protection  to  one  attempt- 
ing to  operate  thereunder. 

May  5,  1913. 

Mr.  H.  A,  Whittemore,  Mayville,  Michigan : 

Dear  Sir— The  conimnni cation  addressed  by  yourself  and  certain  other 
citizens  of  Mayville  to  the  Oovernor,  under  date  of  April  28th,  has  been 
referred  to  this  depai-tment.  I  note  your  statements  with  referMice  to 
the  granting  of  two  licenses  to  retail  liquor  dealers  in  your  village,  the 
population  thereof  being  0S7  according  to  the  last  census. 

From  the  statements  that  you  have  made  it  follows  that  at  least 
one  of  these  licenses  was  granted  without  authority  and  is  therefore 
illegal.  I  assume  that  no  injunction  proceedings  have  been  started. to 
prevent  either  of  the  licensees  from  engaging  in  the  business  and  that 
in  consequence  both  are  now  in  actual  operation.  If  such  be  the  case,  I 
would  call  your  attention  fo  the  fact  that  an  illegal  license  being 
void  is  no  protection  to  one  attempting  to  operate  thei-ennder  and  no 
license  can  protect  one  so  operating  within  the  prohibited  distance  of  a 
church  or  public  school  house.  It  is  evident,  therefore,  that  the  law  is 
being  violated  in  your  village.  I  have  no  doubt  that  your  prosecuting 
attorney  will  upon  the  making  of  proper  complaint  by  you  or  other 
interested  citizens,  proceed  to  prosernte  vigorously  any  violation  of  the 
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law.  If,  therefore,  it  is  your  belief  that  sucli  law  is  being  oiienly  and 
flagrantly  violated  in  the  village  of  Mayville,  I  would  eugg^rt  that  you 
go  to  the  prosecuting  attomej',  lay  fully  the  facts  of  the  case  before 
him  and  uiake  the  complaint  required  by  law  in  order  that  he  may  pro- 
ceed with  the  caae. 

Very  respectfully, 

GRANT  FELLOWS, 
Ca-g-o,  Attorney  General. 

CRIMINAL  LAW.  MISAPPROPRIATION  OF  PUBLIC  MONEY. 
PROSECUTION.  Prosecution  must  show  the  receipt  of  the  money, 
and  also  the  failure  to  properly  accoiuit  for  same. 

May  5,   1913. 

Mr.  Hal  I*  Cutler,  Prosecuting  Atlomey.  Luther,  Michigan: 

Dear  Sir — I  have  your  communication  of  the  2nd  inst.  containing  the 
following  inquiry. 

"Last  term  I  tried  a  Township  Treasurer  under  section  11612  Com- 
piled I^awB  of  1897,  for  embezzlement  of  township  funds.  I  held  that 
by  tracing  the  money  into  his  hands  I  made  a  prima  facie  case  under 
the  statute  by  virtue  of  section  11614,  which  reads  as  follows : 

'A  failm%  or  refusal  of  any  public  ofilcer  to  pay  over  and  de- 
liver to  his  successor  all  moneys  and  property  which  should  be 
in  his  hands  as  suclf  officer,  shall  be  prima  facie  evidence  of  the 
offence  against  the  provisions  of  section  one  of  this  act.' 

It  would  seem  to  me  that  by  showing  the  gross  amount  of  money 
which  came  into  his  bands,  that  the  burden  would  shift  and  the  de- 
fendant would  be  required  to  show  a  lawful  disbursement  of  same. 

The  Circuit  Jndge  held  that  by  such  showing  I  had  not  established  a 
prima  facie  case  and  forced  me  to  show  disbursenientB  made  by  the 
treasurer. 

Please  examine  the  statute  and  117  M.  265  and  159  M.  544,  and  any 
other  authority  you  may  find  and  let  me  have  your  opinion." 

In  reply  thereto  would  say  that  I  have  examined  the  statute  together 
with  sections  11612  and  11613.  I  have  also  examined  the  two  cases 
which  you  cite,  I  call  yoor  attention  to  page  546  of  the  opinion  in 
People  vs.  Glaaier,  159  Mich.,  where  the  statement  is  made  that  the 
principal  elements  of  the  offense  are : 

(1)  The  receipt  of  public  moneys  by  a  public  official  entitled,  to 
receive  them. 

(2)  The  appropriation  of  the  moneys,  knowing  them  to  be  public 
moneys,  to  a  use  which,  as  a  matter  of  law,  is  unauthorized. 

(3)  The  failure  or  refusal  to  pay  over  the  money,  which  he  ought  to 
have  on  hand. 

Your  position  appears  to  be  that  by  showing  the  gross  amount  of 
money  coming  into  the  hands  of  the  treasurer  you  have  thereby  es- 
tablished a  prima  facie  case.  I  do  not  believe  this  is  the  law.  If  that 
were  the  <'ase,  everj-  public  official  chained  with  the  collection  or  re- 
ceipt of  public  moneys,  and  receiving  same,  would  thereby  be  liable  to 
criminal    prosecution,    and    a    prima    facie   case   would    Iif ^^{i^|.out 
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agaifiBt  him  wlieo  the  prosecution  had  sbown  the  bare  fact  that  he  had 
received  public  money.  I  think  you  would  be  required  to  go  farther  and 
show  either  that  the  money  had  actually  been  appropriated  to  an  im- 
proper use,  or  that  proper  diBbursements  of  a  portion  of  the  money 
having  been  made,  the  officer  has  refused  or  fail^  to  pay  over  the  bal- 
ance remaining  in  his  hands  to  the  person  or  officer  Hititled  to  the  same. 
Proof  of  either  of  these  two  facts  would  be  required,  and  not  until  either 
one  of  such  elements  have  been  proven  could  there  be  a  prima  facie  case 
made  out. 

Be«ij>ectfully  yours, 

GRANT  FBLLOWB, 
P-la-o,  Attomeu'  General. 

DRAIN  TAXES.     Statutory  remedy  for  excessive  assessment  indicated. 
Assessment  of  taxes  where  one  drain  ^npties  into  another. 

May  6,  1913. 
Mr.  J.  Wesley  Gam,  Coldwafer,  Michigan : 

Dear  Sir — Your  recent  communication  addressed  to  tliis  department 
is  at  hand.  You  have  requested  an  opinion  relative  to  tiie  assessment 
of  taxes  for  the  construction  of  certain  drains. 

In  reply  to  your  letter  I  wish  to  say  that  drain  taxes  are  levied  upon 
the  hiisiR  of  actual  benefits  I'cceived  and  without  reference  to  tbe  actual 
cost  of  construction  of  any  particular  portion  of  such  drain.  If  you 
believe  that  you  have  been  assessed  in  a  greafer  amount  thai)  you  should 
be,  the  law  permits  you  to  make  application  to  the  Probate  Court  of 
your  county  for  the  appointment  of  a  Board  of  Review,  wiio  will  ex- 
amine the  asseRHUients  as  made  by  the  drain  commissioner  and  readjust 
the  same  if  necessary. 

You  have  also  submitted  a  question  involving  the  construction  of  a 
drain  wiiich  empties  into  another  drain  previously  constructed,  tbe  two 
drains  being  entirely  separate  and  distinct  so  far  as  proceedings  for 
their  construction  are  concerned.  Upon  this  proposition  1  would  say 
that  the  parties  benefited  by  the  second  drain  may  not  be  required  to 
pay  anything  for  the  outlet  into  the  first  drain.  The  underlying  theory 
upon  which  all  public  drains  are  constructed  is  that  of  a  benefit  to 
the  public.  The  benefit  to  private  pi-ojierty  is  merely  incidental  to  the 
main  purpose. 

Verv  respectfully, 

GKANT  FELr>0\V8, 

Ca-g-o.  Attorney  General. 

LIQUOR  LAW.     A  village  council  may  pei-rait  a  saloon  to  remain  open 
until  eleven  o'clock  at  night  and  open  at  six  in  the  moniing. 

May  6,  1913. 
Mr.  Robert  D.  Churchill,  A'^illage  Cierk,  Port  Austin.  Michigan: 

Dear  Sir — Your  communication  of  the  5th  inst.  is  at  hand.  As  stated 
in  our  former  communication  to  yon  a  village  council  is  expressly  em- 
powered by  the  Wamer-Cramton  I^aw  to  i>ennit  a  saloon  to  remain  open 
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until  eleven  o'olork  at  night  and  to  open  at  six  in  tlie  nioming.  It  fol- 
lows therefrom  that  your  common  council  may  pass  an  ordinance  to 
permit  saloons  in  your  village  to  remain  open  until  ten  o'clock  at  night. 
There  has  been  no  change  In  the  law  upon  this  point  during  the  past 
year. 

Very  respectfully, 

GRANT  PI']LIX>WS, 
Ca-go.  Attorney  General. 


MEDICINE    -tNI)    HUHGKRY.     ConBtruction    of    the   amendment   of 
1913  considered.     Meaning  of  phrase  "osteopathic  physician,"' 

May  6.  1013. 

Mr.  Beverlej'  i>.  Harison,  Sec'y,  State  Board  of  R^stration  in  Jledi- 
cine,  5114  Washington  Arcade,  Detroit,  Michigan: 

Dear  Sir— Your  letter  of  the  5th  inst.  relative  to  the  construction  of 
the  third  subdivision  of  section  3  of  the  amendment  to  the  medical  act 
passed  at  the  present  session  of  the  legislature  is  at  hand. 

As  I  understand  your  statement,  the  question  is  presented  as  to 
whether  or  not  a  diploma  from  a  recognized  high  school  may  be  re- 
quired by  your  Board  in  addition  to  the  college  diploma  specifically 
mentioned  in  the  statutes.  That  portion  of  the  subdivision  in  question, 
which  relates  to  the  issuance  of  licenses  to  applicants  desiring  to  prac- 
tice a  system  of  treatment  not  calling  for  the  use  of  drugs  or  medicine  or 
the  employment  of  surgery,  reads  as  follows : 

"All  persons  granted  a  certificate  of  registration  or  license 
under  the  provisions  of  this  subdivision  3  shall  also  conform  to 
the  provisions  of  Act  No.  237  of  the  Tublic  Acts  of  189»  and 
acta  amendatory  thereto  except  a^  provided  w  this  stiAdii-ision; 
Provided,  That  all  practitioners  described  in  section  3,  part  3 
who  have  been  granted  a  diploma  by  a  college  incorporated  for 
the  purpose  of  teaching  their  methodt^  of  treatment  and  who  file 
with  the  State  Board  of  Registration  in  Medicine,  prior  to  October 
1,  1913,  an  afSdavit  stating  that  they  have  practiced  in  the  State 
of  ^Michigan  for  a  period  of  two  years  prior  to  September  1. 
1913,  shall  be  registered  and  authorized  to  practice  without  ex- 
amination imder  the  provisions  of  section  3,  part  3  of  this  act." 

I  am  impressed  that  under  the  pi-ovisions  quoted  an  applicant  who 
presents  himself  for  examination  under  the  provisions  of  this  third 
subdivision  may  l>e  required  by  your  Board  to  present  a  high  school  di- 
ploma or  the  equivalent  thereof;  but  with  reference  to  those  governed 
by  the  proviso  quoted  above,  in  other  words,  those  who  have  been  ac- 
tually practicing  their  method  of  treatment  for  two  years  prior  to  the  - 
first  day  of  September  next,  I  think  that  an  intent  has  lieen  manifested 
by  the  legislature,  throiigh  the  language  used,  to  extend  to  them 
privileges  not  granted  to  others  to  whom  the  sulwlivision  relates.  The 
words  underscoi-ed  above,  "except  as  provided  in  this  subdivision"  clearly 
indicate  that  some  exception  was  to  be  made  to  the  requirements  im- 
posed by  Act  No.  237  of  the  Public  Acts  of  189fl  and  Q^^)mfli|(aetH 
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amendatoiy  thereto.  Without  donbt  such  exception  is  found  in  the  pro- 
viso immediately  following  the  phrase  underscored. 

I  have  no  doubt  that  the  college  referred  to  in  this  proviso  must  be  a 
reputable  one  and  that  the  statute  contemplates  an  actual  atlendance  at 
such  college  and  a  graduation  therefrom  in  accordance  with  its 
ostensible  requirements  as  publielied.  L'nder  the  authority  of  the  cases 
Metcalf  vs.  State  Board  of  Registration,  123  Mich.  661,  and  People  vs. 
Reetz,  127  Mich.  87;  188  U.  S.  505,  a  state  board  of  registration  has  the 
undoubted  right  to  pass  upon  the  facts  as  to  whether  or  not  the  re- 
quirements imposed  by  the  statutes  have  been  fulfilled  within  the  con- 
templation of  the  law.  such  power  not  being,  in  the  strict  sense  of  the 
term,  an  exercise  of  a  judicial  function.  I  am  not  prepared  to  say.  how- 
ever, that  the  board  may  go  behind  a  diploma  presented  by  an  applicant 
under  the  proviso  who  has  graduated  from  a  reputable  college,  as  con- 
templated by  the  statutes,  and  reject  such  application  on  the  ground  that 
the  party  did  not  present  a  high  school  diploma.  It  seems  to  me  that  the 
assertion  of  such  right  would  amount  to  the  conferring  upon  the  Board 
of  the  poi\-er  to  impose  requirements  not  contemplated  by  the  legisla- 
ture. The  cases  above  cited  to  which  you  have  referred  in  your  letter  do 
not  in  my  opinion  go  so  far  as  to  warrant  the  assumption  of  such 
authority  on  the  part  of  the  Board.'  The  fundamental  questions  pre- 
sented and  decided  by  the  Supreme  Court  of  this  State  and  the  Supreme 
Court  of  the  United  States  related  to  the  power  of  the  legislature  to 
impose  regulations  upon  the  i>rac'tice  of  medicine  and  surgery  and  to 
authorize  the  State  Board  of  Registration  to  perform  the  duties  sought 
to  be  conferred  thereon.  There  is  no  intimation  that  the  Board  is  em- 
powered to  exercise  a  judicial  power  of  any  nature  nor  to  pass  upon  or 
take  into  consideration  any  facts  not  specifically  designated  by  the 
statute  itself. 

With  reference  to  the  Osteopathic  Bill.  I  do  not  think  that  the  use 
of  the  expression  "osteopathic  physicians"  in  the  body  of  the  bill  instead 
of  "osteopathic  practitioners"  used  in  the  title  constitutes  a  fatal  defect, 
Yery  likely  the  Court,  if  called  upon  to  settle  the  question  would  con- 
stnie  the  former  phrase  in  the  light  of  the  general  purpose  of  the  act 
itself  as  indicated  by  the  context  and  the  title  of  the  act,  and  that  the 
two  phrases  would  be  deemed,  so  far  as  the  act  in  question  is  concerned, 
practically  synonymous.  I  also  note  yonr  statement  that  tiie  amend- 
ment to  the  medical  act  passed  at  the  present  session  exempts  from  its 
operation  osteopaths  practicing  under  the  provisions  of  Act  162  of  the 
Public  Acts  of  1903.  The  question  is  raised  in  view  of  the  language 
used  in  this  exemption  clause  as  to  whether  or  not  osteopaths  will  be 
exempt  under  their  bill  passed  at  this  present  session,  same  being  Senate 
Bill  Xo.  229,  Pile  No,  490,  T'pon  this  proposition,  it  is  my  opinion  that 
the  reference  to  the  act  of  199.3  miist  be  constnied  to  mean  that  act  as 
amended.  It  follows  in  consequence  that  osteopaths  practicing  as  such 
under  the  provisions  of  their  law  as  last  amended  are  exempt  from  the 
operation  of  the  medical  act.  I  have  no  donbt  that  this  was  the  legis- 
lative intent. 

The  Optometric  Bill  passed  at  the  last  session  is  subject  to  similar 
consideration.  It  is  true  that  this  act  was  packed  and  signed  by  the 
Governor  before  the  passage  of  the  amendment  to  the  medical  act.  How^ 
ever,  express  reference  is  made  in  the  exemption  clause  to  acts  amendatory' 
to  Act  Xo.  237  of  the  Public  Acts  of  1899.     It  is  my  opinion  ^^j|()^^ta|, 
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reference  nuB  »pei'hil),v  desired  to  include  and  does  include  alt  aiuend- 
nieuts  to  the  eniictmeutK  of  IS!)!!  wlietlier  passed  prior  or  subsequent 
to  the  optometry  bill,  lii  view  of  tlie  fact  that  these  measures  were  passed 
by  the  same  legislature  at  the  xanie  sesRion.  that  body  must  be  presumed 
to  have  hud  them  under  contemplation  at  the  same  time,  which  was  un- 
doubtedly the  fact,  and  conw^uently,  they  should  be  constnied  t<^ther 
in  Buch  a  way  as  to  give  effect  to  the  lejiiRlative  intent. 

Vei-j'  resiK-'Clfullv, 

(3RAXT  FEi>I/)WS. 
Oa-g-o,  .\ttomey  General. 


VILLAC.ICS.    AMKNDJIICNTS  TO  CIIAHTERS. 

1.  Proposed  charter  examined  and   documents  found  defective. 

2.  Rules. 

May  6,  1913. 

Hon.  Woodbridge  N.  Ferris,  Governor,  Capitol,  Lansing,  Michigan: 
My  Dear  Governor- 
Re  Ameudment  to  the  charter  of  the  Village  of  Grosse  Poipt 
Park. 

I  have  examined  the  documents  transmitted  from  your  oflBce  relative 
to  the  above  matter  in  accordance  with  yonr  request.  These  documents 
consist  of 

1st.  A  letter  of  trauMnissiou  to  you  signed  by  the  President  and 
clerk  of  the  Village  and  sealed  with  the  corporate  seal. 

2nd.  What  purports  to  be  the  minutes  of  the  meeting  of  the  Council 
at  which  the  proposed  amendment  was  resolved  upon. 

Si-d.  The  resolution  of  the  Council  relating  to  the  amendment  and 
the  eleclion  to  be  held  for  its  adoption. 

The  matter  submitted  to  vou  is  defective  in  the  following  particulars., 

1st.    The  proceedings  are  not  properly  certified. 

2nd.  The  minutes  of  the  meeting  of  the  Council  do  not  show  what 
members  of  the  Council  were  present,  or  whethei*  a  (luonim  was  preswit, 
or  whether  the  resolution  to  amend  the  charter  was  put  to  a  vote  of  the 
members,  or  whether  the  same  was  carried  by  the  necessary  two-thirds  of 
the  Council. 

^rd.  The  pniceedings  are  not  dated  and  there  is  nothing  in  the  resolu- 
tion to  identify  the  lime  when  the  action  i\-a8  taken  by  the  Village 
Council. 

For  these  reasons  it  is  my  ojiinion  that  the  proposed  amendment 
should  not  receive  your  certificate  of  approval.  I  have  only  examined 
this  proposition  as  to  the  form  in  which  It  is  submitted  nud  not  as  to 
the  merits  of  the  amendment  ilself. 

I  herewith  return  the  above  documents. 

Verv  res|)ectfullv. 

GRANT  FELTX>WS. 

P-la-o.  Attorney  General. 
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OFFICES.     IXCOMPATIBILITV.     The  offlt-e  of  overseer  of  highwayB 
18  incompatible  with  that  of  member  of  township  board. 

May  8.  1913. 
Gilbert  W.  Hand.  Attorney  at  Law.  Bay  City,  Mich.: 

Dear  Hir — Your  communication  of  the  7th  inst.  addressed  to  this 
department  and  requestinf^  an  opinion  upon  the  matter  therein  sub- 
mitted IB  at  hand. 

I  note  your  statement  that  a  Justice  of  the  Peat^e  of  the  township  for 
which  you  are  attorney  was  chosen  at  the  recent  election  to  flU  the  office 
of  overceer  of  highways.  The  question  is  now  presented  as  to  whether 
such  ofticial  by  accepting  the  latter  office  has  vacated  that  of  the 
Justice  of  the  Peace. 

1  assume  from  your  statement  of  facts  that  the  Justice  to  whom  you 
refer  is  a  member  of  the  Township  Board.  In  any  event  he  would  be 
liable  to  be  called  to  ser\'e  in  that  capacity.  By  the  provisrions  of  the 
general  highway  law  the  Toniiship  Board  is  given  a  supervisory  control 
over  the  overseers  of  highways  and  is  also  vested  with  authority  to  de- 
termine the  comi>ensntioQ  of  that  officer  within  the  limits  specified  by 
the  statute.  I  am  of  the  opinion  that  this  superv'isiou  is  sufficient  to 
render  the  office  of  overseer  of  highways  incompatible  with  that  of  a  mem- 
ber of  the  Township  Bosird,  and  consequently  that  these  two  offices  may 
not  be  held  simnltaneoiislr.  It  follows  that  the  acceptance  of  the  second 
offi<-e  mnst  be  deemed  to  have  vacated  the  first. 

Very  respectfully, 

ORANT  FELLOWS, 

Ca-la-o.  Attorney  General. 


StlHUOLlUKTItlCTK.    ALTERATIONS  OF  BOUXDARIES.    A  school 
district  must  be  comimsed  of  contiguous  territory. 

May  9.  1913. 

ilon.  Ij.  Ij.  Wright,  Hupt.  of  Public  Instruction,  Lansing,  Michigan: 

hear  Kir— Your  letter  of  the  Sth  inst,  enclosing  copy  of  a  communica- 
tion addressed  to  you  by  F.  E,  Searl,  County  Commissioner  of  Schools  of 
Ingham  County,  and  requesting  an  opinion  from  this  department  upon 
llic  umtter  therein  submitte<l,  is  before  me. 

It  apjiears  from  the  letter  of  Mr.  Pearl  that  the  Township  Boards  of 
Ingham  and  Wheatfield  Townships  acting  jointly  undertook  to  detach 
certain  land  from  District  Xo.  2  of  Inghaju  and  attach  it  to  another  dis- 
triri  lo  which  it  is  not  contigiious.  The  question  has  been  raised  by  the 
sellout  officials  of  the  dislvicis  involved  as  to  llie  It^ality  of  this  action. 

'Ilic  action  of  the  School  Hoards  was,  I  assume,  taken  nnder  the  pro- 
visions of  Act  Xo.  (il  of  the  Public  Acts  of  1911  which  reads  as  follows: 

"Hei-ettftcr  the  Township  Board  of  any  township  may  divide 
iir  diangc  the  boundaries  of  any  pnmary  whool  district  regardless 
of  whcthei-  Hiich  school  district  was  fonned  or  created  under  the 
gcncnil  scIkioI  hwv  or  under  any  local  or  si)ecial  law  in  accordance 
Willi  the  wune  rules  and  in  the  same  manner  as  is  prescribed^fop,  L. 
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the  formation  and  alterntiiio  of  BrtuHi)  disttrictK  In  tliose  in- 
stances in  vhich  the  school  disti-ict  lies  in  more  tlian  one  totvnnhip 
such  action  shall  be  tniceti  at  n  joint  meeting  of  the  Boards  of 
the  various  townships  interested." 

It  will  be  noted  that  the  act  quoted  above  i-efers  to  the  rules  prescribed 
for  the  formation  and  alteration  of  tichool  districts.  Section  46-16  of 
the  Compiled  Laws  of  1897  as  Inst  amended  br  Act  31  of  the  Public  Acts 
of  1909,  is  as  follows: 

"The  Township  Boai-d  of  each  township  shall  have  authority 
to  divide  the  township  into  such  number  of  school  districts  as 
may  from  time  to  time  be  neoeseari',  which  districts  it  shall  num- 
ber, and  it  may  regulate  and  alter  the  boundaries  of  the  same  as 
circumstances  shall  render  proper;  and  each  district  shall  be  com- 
posed of  contiguous  territory  and  be  in  as  compact  a  form  as  may 
he.  districts  heretofore  organized  shall  remain  and  have  the 
same  boundaries  as  at  the  time  of  the  passage  of  this  act,  sub- 
ject to  change  hereafter  in  the  discretion  of  .the  township  board.'' 

The  two  sections  above  set  forth  must  be  constnied  together  and  in 
connection  with  other  statutes  regulating  the  boundaries  of  school  dis- 
tricts and  the  changing  thei*eof.  An  intent  on  the  part  of  the  IjCgis- 
lature  is  clearly  manifest  to  r&piire  that  every  £>chool  district  shall  be 
composed  of  contiguous  temtor>\  and  it  is  my  opiutOD  that  the  Town- 
ship Board  in  exej-ciaing  the  iwiwer  conferred  thereon  with  reference  to 
the  alteration  of  boundaries  of  school  districts,  is  bound  to  observe  this 
requirement.  It  would  therefore  not  be  competent  for  the  Boards  of 
the  Ton'nfhi])s  of  Ingham  and  Wheatfleld.  acting  jointly,  to  detach  land 
from  one  district  and  attach  it  to  anothei"  to  which  the  land  in  question 
is  not  contiguous.  Such  being  the  case  it  follows  that  the  attempted 
action  on  the  part  of  the  Boards  in  question  was  invalid  because  of  lack 
ol  jurisdiction  to  do  the  particular  act  sought  to  be  accomplished.  .Ac- 
cordingly the  liirector  of  the  school  district  from  which  it  was  sought 
to  detach  the  territory  in  question  shoiild  place  the  childi-en  living 
therein  on  his  census  list  and  the  property  should  be  assessed  in  said 
district. 

Very  respectfullv  vours, 

GRANT  FRLL0W8. 

Ca-la-o.  Attorney  General. 


VILLAGE  LAW.  BORROWING  JIOXKY.  The  action  of  a  village  coun- 
cil in  negotiating  a  loan  in  excess  of  the  limit  fixed  by  law  was  in- 
valid and  consequently  the  village  has  no  power  to  raise  by  taxation 
the  inonev  to  repay  the  loan  so  made. 

May  9.  1913. 

FritK  Krake,  Pi-esident.  Onekama,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  7th  iust.  in  which  you 
request  an  opinion  upon  a  certain  matter  that  has  arisen  in  yonr  Vil- 
lage. As  I  understand  the  situation  pi-esented,  your  Common  Council 
has  heretofoi-e  l>orrowed  mone\'  in  excess  of  two  i)er  cent  of  the  assessed 
valuation  of  your  Village  in  order  to  repair  streets  and  side  walks,  and 
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as  evidence  of  the  iudpUtedness  m  cii?ated  ixHiied  Villnge  orders  there- 
for. These  ordei-s  were  to  become  due  in  penods  of  from  one  to  four 
years  and  were  to  draw  six  per  cent  intei-est.  The  question  presented 
at  this  lime  is  -whether  or  not  your  Common  Council  may  legally  raise 
by  taxtition  snflleient  moneys  to  care  for  the  amounts  to  be  paifl  this 
year. 

It  is  piovidwl  by  Ke<tioii  2S.-,;(  of  the  r<.nii>i!ed  Laws  of  1S<(7  that  the 
Council  may  niise  by  a  ftcuei-al  tax  iijwn  all  assessable  lu-opci-ty  within 
the  Village  a  sum  not  to  exce<Hl  one-half  of  one  per  cent  of  the  assesse<l 
value  of  Buch  projierty,  for  highway  and  street  purimses. 

Section  ;U4:i  makes  provision  for  nn  additional  tax  for  the  pnri>ose 
of  keeping  sfi-eets  and  bridges  in  i-epair  within  the  c()r[M"'''te  limits,  and 
not  to  exceed  five  mills  on  the  dollar,  when  snch  additional  levy  is 
necessai-y. 

Section  '1S72  i)ermits  the  Council  to  borrow  in  any  year,  in  anticipa- 
tion of  the  taxes  to  be  collected  for  that  year  a  sum  not  exceeding  one- 
fourth  of  the  tax  to  defray  the  current  expenses.  The  subsequent  Sec- 
tion 287;i  relates  to  the  borrowing  of  money  for  corporate  puri»o'"Ps  upon 
a  vote  of  file  electors.  The  last  section  cited  bears  dire<tly  u|>on  this 
case,  and  therefore  I  will  quote  it  in  full. 

"Should  any  greater  amount  be  requii-ed  in  any  year  foi-  the 
purchase  of  gi-ovmds  or  erecting  public  buildings  or  for  other 
necessary  corporation  purposes  than  can  be  raised  by  the  Council 
under  the  foregoing  provisions  of  this  Chapter,  such  amount  may 
be  raised  by  tax  or  loan,  or  partly  by  tax  and  partly  by  loan,  if 
authorized  by  a  two-thirds  vote  of  the  electore  voting  upon  tlie 
question  at  an  annual  or  special  village  election.  The  amount  that 
may  be  voted  or  raised  in  any  year  under  the  provisions  of  this 
Section  shall  not  excee^l  two  per  cent  of  the  assessed  valuation  of 
the  property  in  the  Village  as  shown  by  the  last  preceding  tax 
i-oll  made  therefor." 

It  appears  that  your  Common  (,'ouncil  in  taking  the  action  stated  in 
your  letter  ignored  the  provision  of  the  various  statutes  refei*red  to 
aboie  and  borrowed  money  not  oidy  in  excess  of  the  amoimt  of  the 
loan  which  they  might  legiilly  have  negotiated,  but  also  in  excess  of 
the  two  per  cent  of  the  assessed  valuation  of  tlie  proi)erfy  in  the  A'il- 
lage  so  that  such  loan  would  not  have  been  valid  even  if  it  had  been 
authorized  by  a  preiious  vote  of  tlie  electors  of  the  village  in  accordance 
with  the  Section  quoted  above.  The  action  of  the  Council  was  there- 
fore invalid  and  inasmuch  as  the  electors  could  not  have  authorized  such 
action  to  be  taken  in  the  first  instance,  they  may  not  ratify  it  now.  The 
party  who  made  the  loan  was  charged  with  notice  of  the  limitation  im- 
posed upon  the  Council  by  the  various  statutes  of  the  State,  and,  con- 
sequently, must  be  presumed  to  have. known  that  the  loan  made  by  him 
was  invalid  and  the  evidence  of  the  indebtedness  created  absolutely  void. 

As  bearing  upon  the  proposition  submitted  and  indicating  the  general 
rule  that  our  Supreme  Court  has  laid  down  in  such  cases,  I  would 
respectfully  call  your  attention  to  the  following  decisions: 

McCurdv  vs.  Countv  of  Shiawassee,  154  Mich.  550; 
SpitzerVs.  A'illage  of  Ulanchard.  82  Mich.  234; 
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I  am  therefore  constrained  to  advise  you  that  the  Common  Council 
of  your  Village  has  not  the  power  to  raise  by  taxation  the  money  neces- 
sary to  repay  the  portion  of  the  loan  falliug  due  this  year, 
He«pectfullv  vours. 

GRANT  FELLOWS, 
Ca-pi-o.  Attorney  Geuenil. 


TAXATION.     ASSEf^SMENT  OF  TERSONALTY.     Certain  provisions 
of  the  tax  law  discussed  and  applied. 

May  9,  1913. 

Harris  E.  (lalpin.  Prosecuting  Altomey,  Muskegon,  Mich.: 

Dear  Sir — Your  communication  of  the  7tli  inst.  requesting  my  opinion 
upon  the  assessment  of  certain  property  in  your  county  is  at  hand. 

As  I  understand  your  statement  it  appears  that  a  certain  tax  payer 
owns  land  in  the  Township  of  Ravenna  and  has  certain  live  stock  and 
farm  utensils  which  he  keeps  thronghout  the  year  in  a  bam  upon  said 
premises,  but  Ihat  he  resides  upon  property  belonging  to  his  wife  in  the 
Township  of  Sullivan  adjoining.  The  question  is  presented  as  to  wiiether 
or  not  the  animals  and  other  property  belonging  to  this  party;  kept  in 
the  Township  of  Ravenna,  are  to  be  assefised  in  that  Township  or  in 
the  Township  in  which  the  party  resides. 

In  reply  to  your  inquiry  I  would  say  that  the  question  is  governed  by 
the  tlrst  two  sub-divisions  of  section  14  of  the  General  Taxing  Law  as 
amended  by  Act  182  of  the  Public  Acts  of  1911.  The  sub-divisions  in 
question  are  as  follows: 

"First:  The  goods  and  chattels  situate  in  some  township  other 
than  where  the  owner  resides  shall  be  asses-sed  in  the  township 
where  situate,  and  not  elsewhere,  if  the  owner  or  person  having 
control  thereof  hires  or  occupies  a  store,  mill,  dock  yard,  piling 
ground,  place  for  sale  of  property,  shop,  office,  mine,  farm,  place 
of  storage,  manufactory  or  warehouse  therein  for  use  in  connec- 
tion with  such  goods  and  chattels  •  •  •  ■ 

Second :  All  animals  kept  throughout  the  year  in  some  town- 
ship other  than  where  the  owner  resides  shall  he  assessed  to  such 
owner  or  the  person  in  possession  in  the  township  where  kept." 

It  follows  from  the  second  sub-division  quoted  above  that  the  animals 
to  which  you  refer  in  your  letter  are  to  be  assessed  in  the  township  in 
which  they  are  kept,  that  is,  in  the  Township  of  Ravenna-  With  reference 
to  the  other  property  situate  upon  the  premises  in  that  township,  if 
used  in  connection  therewith,  they  should  be  assessed  there.  It  seems 
to  me  that  the  farm  must  be  deemed  to  be  "occupied"  within  the  meaning 
of  the  1st  subdivision  referred  to  above.  On  the  other  hand,  any  per- 
sonalty so  situate  not  used  in  connection  with  the  farm  located  in 
Ravenna  Township  should  be  assessed  to  the  owner  in  the  township  of 
Sullivan  where  he  resides. 

Very  respectfnllv. 

GRANT  FELIX)WS, 

Ca-la-o.  Attorney  General. 
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HIGHWAY  LAW.  IMPROX  EMRXT  PlXl).  The  substitution  of  Bteel 
girders  for  wooden  ones  in  a  bridge  is  a  permanent  improvemeot,  and 
tbe  expense  thereof  may  be  met  out  of  the  highway  improvement  fund. 

May  9,  1913.- 
Salph  Andi'UB,  Lakeview.  Mirhignn : 

Dear  Sir— Your  communication  of  the  7th  innt.  in  which  you  request 
an  opinion  from  this  department  with  reference  to  the  expenditure  of 
highway  mone;>'R  is  at  hand.  As  I  understand  the  situation  presented 
jou  desire  to  repair  a  certain  bridge,  by  substituting  steel  girders  for 
the  former  wooden  ones  and  to  pay  therefor  out  of  the  highway  improve- 
ment fund  intend  of  out  of  the  repair  fund.  The  question  is  presented 
as  to  whether  or  not  this  may  be  legally  done. 

Section  10  of  Chapter  II  of  the  General  Highway  I-4iw  of  1!)09,  pro- 
vides in  part  as  follows: 

"The  highway  improvement  fund  shall  be  expended  by  the  Town- 
ship Highway  Commissioner  imder  the  direction  of  the  Township 
Board  in  laying  out,  building  and  permanently  repairing  or  im- 
proving highways  and  bridges  •  •  •  •_" 

It  is  my  opinion  that  the  substitution  of  steel  girders  for  wooden 
ones  should  be  deemed  to  be  a  permanent  impairing  of  the  bridge  in  ques- 
tion within  the  meaning  of  the  language  quoted  above.  The  expense 
thereof  may  in  consequence  I>e  met  out  of  the  highway  improvement 
fund. 

Very  respectfnllv. 

GRANT  FELLOWS. 
Oa-la-o.  Attorney  General. 


HIGHWAY  LAW.     SURVEY.     In  the  laying  ont   of  a   highway  the 
survey  should  be  made  befoi-e  any  other  work  is  commenced. 


Herman  Tritten,  Brethren,  Mich.: 

Dear  Sir — Yonr  letter  of  the  7th  inst.  requesting  an  opinion  from 
this  department  upon  a  certain  matter  relative  to  the  laying  out  of  high- 
ways is  at  band.  As  I  understand  your  statement  you  wish  to  be  ad- 
vised whether  or  not  it  is  necessary  to  suney  a  proposed  highway  route 
before  removing  the  stumps  therefrom. 

In  i-eply  to  your  inquiry  I  would  say  that  it  seems  to  be  the  intent 
of  the  General  Highway  Ijiw  of  100!>,  as  indicated  by  various  provisions 
thereof,  to  require  such  survey  to  be  made  before  any  other  \iork  is  com- 
menced. Is'o  doubt  such  survey  was  deemed  necessary  by  the  Legislature 
in  order  that  the  line  of  the  proposed  road  and  the  boundaries  thei-eof 
should  be  definitely  fixed  before  work  of  a  ])ermanent  character  thereon 
is  undertaken.  In  the  case  tliat  yon  state,  therefore,  T  would  suggest 
that  the  survey  be  made  before  the  other  work  is  started. 

Respectfnllv   vours,  I 

GRANT  FELIX)WS.OO^Ie 

Ca-la-o.  Attorney  General. 
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MORTGAGE  TAX  LAW.  The  pajment  (if  the  epet-iflc  tax  upon  a 
mortgage  relieves  from  taxation  bonds  secured  thereby;  and  where 
only  a  portion  of  the  Ijonds  authorized  are  iSBued,  the  tax  is  to  be 
computed  upnu  such  portion. 

May  9,  1913. 

MeasrB.  Cook,  Holfz  Sc  Co..  3J)  South  IdiSaHe  8t.,  Chicago.  111.: 

Gentlemen — Your  letter  of  the  8th  inst,  addressed  lu  fhJR  department 
has  been  received. 

The  questions  that  you  have  presented  arise  under  Act  91  of  the  Pub- 
lic Acts  of  the  State  of  Michigan  for  the  year  1911.  Section  5  of  that 
Act  reads  as  follows : 

"In  case  of  mortgages  made  in  trust  to  secure  payment  of  bonds 
or  obligations  issued  or  to  be  issued  thereafter,  if  only  a  partial 
amonnt  of  the  indebtedness  has  been  advanced  thereon  at  the  time 
of  presenttition  for  record  such  mortgage  shall,  at  the  end  thereof, 
contain  a  sworn  statetuent  of  the  amounts  advanced  thereon  and 
secured  thereby,  and  the  tax  herein  provided  shall  be  computed 
i>n  that  basiK.  When  a  further  amount  is  advanced  thereon  or 
becomes  secured  thereby  the  mortgagee  shall  immediately  present 
to  the  County  Treasurer  and  file  with  the  recording  oflBcer  where 
such  HKU'tgagee  was  fii-st  recorded  a  statement  of  the  amount  about 
to  be  further  advanced  or  become  further  secured,  and  the  tax  on 
such  amount  shall  thereupon  becimie  due  and  payable  on  such 
amount  about  to  be  advanced  or  secured,  and  it  shall  be  paid  in 
the  same  manner  as  to  the  original  tax  therexm  as  in  this  act  pro- 
vided. If  snch  additional  tax  is  not  paid  as  re^nii-ed  by  this  sec- 
tion, such  tnist  mortgage  and  evidence  of  indebtodness,  bonds 
or  securities  secured  thereby  shall  be  un^iforcable  until  said  tax 
is  paid  and  such  additional  tax  shall  draw  intei*est  at  the  rate 
of  one  per  cent  per  month  from  the  date  when  the  same  became 
due.  ?so  trnst  mortgage  shall  be  discharged  until  the  trustee 
therein  shall  hnve  f\]ed  an  affidavit  that  all  taxes  for  M-hich  such 
mortgage  is  liable  have  beeu  duly  paid.  Any  person  making  a 
false  affldnvit  under  this  provision  shall  lie  liable  to  prosecution 
for  perjury." 

In  accordance  with  the  pi-ovisiona  of  this  section  this  department 
has  held  that  the  payment  of  the  specific  tax  upon  the  mortgage  exempts 
the  bonds  secui-ed  thereby  from  taxation  under  the  (lencral  I^aw;  and 
that  where  only  a  portion  of  the  bonds  authorized  have  been  issued  at 
the  time  the  mortgage  is  first  presented  for  record  the  amount  of  the  tax 
is  to  be  eomput^  upon  the  amount  so  issued.  As  subsequent  issues 
are  made  it  becomes  the  duty  of  the  mortgagee  to  make  a  statement  of 
such  fact  to  the  County  Treasurer  of  the  County  where  the  mortgage  is 
recorded  and  pay  the  additional  tax  required.  In  the  case  that  you  have 
stated,  therefore,  the  tax  should  be  paid  in  the  first  instance  uiH>n  |250,- 
000.00. 

Trusting  this  gives  you  the  desired  information.  I  am, 
Verv  respectfully  voui-s. 

grant'fkllowb, 

Ca-la-o.  Attorney  General. 
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MARRIAGES.     A  Don-i-esident  minister  may  not  solemnize  marriages 
nnleBs  he  is  a  pa8tor  of  a  church  or  preaches  the  gospel  in  this  state. 

Mav  9,  1913. 
Rev.  W.  H.  Simmons,  Atlanta.  N.  Y.: 

Itear  Sir — Your  commiinication  of  the  f^th  inst.  addressed  to  this 
Uepai-tment  has  been  i-eceived.  You  have  requested  to  be  advised  if  the 
Statutes  of  this  State  permit  you  to  perfcwm  marriages  here,  you  being 
a  resident  of  the  State  of  New  York. 

The  performance  of  marriage  ceremonies  is  governed  by  Sec.  8594 
of  the  Compiled  Laws  of  this  State  for  the  year  1897  as  last  amended 
by  Act  Xo.  235  of  the  Public  Acts  for  the  year  1909.  The  section  in 
question,  as  amended,  reads  as  follows: 

"Marriages  may  be  solemnized  by  any  Justice  of  the  Peace  or  a 
Judge  of  Probate  of  the  County  in  which  he  was  chosen,  or  Judge 
of  a  Municipal  Court  iu  the  Municipality  in  which  he  was  chosen, 
and  they  may  be  solemnized  {hroughout  the  State  by  any  Minister 
of  the  Gospel  who  has  been  ordained  or  authorized  to  solemnize 
marriages  according  to  the  usages  of  his  denomination  and  who  is  a 
pastor  of  any  Church  or  Churches  in  this  State  or  who  shall  con 
tinue  to  preach  the  Gospel  in  this  State  •  •  •  •  ■." 

You  will  observe  from  the  language  quoted  above  that  a  Minister  of 
the  Gospel  is  not  permitted  to  perform  a  marriage  ceremony  in  Michigan 
unless  he  is  a  Pastor  of  a  Church  in  this  State  or  preaches  the  Gospel 
here.  Of  course,  such  Minister  would  not  necessarily  need  to  be  a  resi- 
dent of  the  State  in  order  to  fulfill  the  requirements  imposed. 

Trusting  that  this  gives  yon  the  infommtion  that  you  deeire,  I  am. 
Very  respectful  Iv, 

GRANT  FELLOWS, 
Ca-pi-o.  Attorney  General. 


OFFICES.    INCOMPATIBILITY.    The  offices  of  modei-ator  of  a  school 
district  and  justice  of  the  jwace  are  not  incompatible. 


Charles  A.   Sardie,  J.  P.,  R.  1.,  Traverse  City,  Michigan: 

Desir  Sir — I  am  in  receipt  of  your  communication  of  the  5th  inst. 
in  which  you  request  an  opinion  as  to  whether  or  not  you  may  hold  the 
offlce  of  Justice  of  the  Peace  and  Moderator  of  your  school  district 
simultaneously. 

Iu  reply  to  your  question  I  would  say  that  in  the  absence  of  any 
statutory  prohibition  two  or  more  offices  may  be  held  simultaneously  by 
one  person  unless  the  duties  thereof  are  incompatible  to  such  an  extent 
as  to  render  such  holding  opposed  to  public  policy.  In  the  case  that 
you  have  stated  it  does  not  occur  to  me  that  the  duties  of  these  two 
offices  are  conflicting  iu  any  manner.  I  understand  from  your  statement 
that  you  do  not  become  a  member  of  the  Toi\-nship  Board  until  the. 
4tli  of  July  next,  and  that  your  term  as  Moderator  of  the  school  di^lt^K 
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expii-es  at  that  time.  In  view  of  this  fact  the  qiieetion  of  incompatibility 
between  the  offices  of  a  member  of  the  school  board  and  a  member  of 
the  TownBhip  Board  is  not  presented.  It  is  my  opinion  therefore  that 
you  may  hold  these  two  offices  simultaneously. 

Very  respectfully, 

GRANT  FELrX)WS, 
Ca-la-o.  Attorney  General. 


LIQUOR  LAW.  WAREHOUSK  BOND.  Brewing  Company  desiring  to 
establish  warehouse  for  storage  and  sale  at  wholesale  of  beer,  must 
fnmish  bond  same  as  petailere. 

May  9,  1913. 
Henry  B,  Freeman,  Munising.  Mich. : 

Dear  Sir — I  have  your  communication  of  the  8tb  inst.  requesting  advice 
as  to  whether  the  Pabst  Brewing  Company  of  Milwaukee,  would  be 
■"equire*!  to  furnish  a  Bond  before  establishing  and  maintaining  a  ware- 
bouse  agency  in  the  A'illago  of  Mnnising  for  the  storage  and  sale  at 
wholesale  to  retailers  of  their  beer. 

In  reply  thereto,  I  call  your  attention  to  Settion  4  of  the  General 
Liquor  I^aw,  as  amended  by  Art  291  of  the  Public  Acts  of  1909.  which 
pmvides,  in  part,  as  follows: 

"Every  person  intending  to  engage  in  any  business  named  in 
Section  1  of  this  Act,  and  requiring  the  payment  of  any  license  fee 
mentioned  in  said  Section  1.  shall,  on  or  before  the  first  day  of 
May  in  each  year,  nialce  and  file  with  the  Clerk  of  the  township, 
village  or  city  in  which  it  is  proposed  to  carry  on  such  bnsiness, 
an  application  for  a  license  in  writing  and  on  oath,  showing  the 
name  and  residence  of  such  person,  the  ward,  village  or  town- 
ship in  which  it  is  proposed  to  carry  on  such  sale  or  manufacture 
and  the  nature  of  the  business  which  such  person  is  intending  to 
engage  in  •  *  '  ".  If  such  application  shall  be  approved  by  said 
Boai^,  as  provided  in  this  Act,  such  applicant  shall  then  present 
to  said  Board  for  apttroval  a  Bond  as  provided  in  this  Act,  "  •  •" 

Inasmuch  as  the  business  of  establishing  and  maintaining  a  warehouse 
and  agency  in  connection  therewith  is  one  of  the  brandies  of  the  liquor 
trade  mentioned  in  Section  1  of  this  Act,  it  is  my  opinion  that  a  Bond 
must  be  furnished  by  the  applicant  under  the  same  conditions  and  in 
like  amount  as  is  ]ii'escnti(>il  for  retail  lit^nor  dealem. 

Resi)ectfullv   vours, 

<;ra\t'fi:i,i.owh, 

P-pi-o.  .\ttorncy  Geui'i-.il. 
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HIGHWAY  LAW.    NOXIOUS  WEEDS.    EXFORCEMEXT  OF  LAW. 

Highway  officers  must  enforce  the  noxious  weed  law. 

Ma.v  9,  1913. 

Mr.  Joseph  DetiJer,  Highway  Commissioner.  Vanderbilt,  Mioh. : 

Dear  Hir — Your  oommunicatiOTi  of  the  Ofh  inst.  addi-essed  to  the  Audi- 
tor Genei-al,  has  been  referred  to  this  Department  for  reply.  You  state 
that  you  have  ronRiderable  diflBcnlty  in  enforcing  the  portion  of  the 
highway  law  which  relates  to  the  cutting  of  noxious  weeds  owing  to  the 
fact  that  much  of  the  land  in  your  jurisdiction  is  not  occupied  and 
the  owners  object  to  paying  for  the  cutting  of  the  weeds  along  the  high- 
ways.   Yoii  wish  to  know  what  you  should  do  about  it. 

In  reply  thereto  would  say  that  I  asmime  you  are  familiar  with 
Chapter  24  of  the  General  Highway  Law,  The  fact  that  the  owners  of 
the  land  in  question  object  to  paying  for  the  cutting  of  the  noxious 
weeds  is  no  reason  why  you  should  not  enforce  this  law.  You  are 
liable  to  prosecution  for  neglecting  to  enforce  the  law  and.  as  a  public 
officer  should  not  hesitate  carrying  out  its  provisions.  As  far  as  the 
expense  to  the  township  is  concerned,  there  ^ould  be  no  objection  inas- 
much as  the  township  may  reimburse  itself  by  assessing  the  cost  of 
cutting  the  weeds  to  the  various  owners  who  are  primarily  responsible 
for  the  cuttiug  of  the  weeds  along  the  highways. 

This  is  the  only  advice  I  feel  at  libei'ty  to  give  you  in  the  premises. 
Respectfully   vours, 

graxt'fellows, 

I*-pi-o.  Attorney  General, 

ST.\TE  BANK.  0RGASIZ.\TI0N  OF  IX  TOWNSHIP.  The  Comniis- 
sioner  of  Banking  has  no  authority  to  authorize  the  organization  of 
a  bank  where  the  application  dcRignates  a  ton*iiship  as  the  place  of 
business. 

ASIOUXT  OF  CAPITAL  STOCK.  VHiLAGE  OR  COMMUNITY.  The 
amount  of  capital  stock  of  a  bank  incorporated  in  a  village  or  coni- 
niunity  is  determined  bv  the  population  of  same. 

May  10,  1913. 

Hun.   Albert  E   Manning,   Deputy  Commissioner  of  Banking,   Capitol. 
f..ansing: 

Dear  Sir — I  have  your  communication  of  May  Ist  in  which  you  state 
that  you  are  in  receipt  of  an  application  to  oi^nize  a  State  bank  with 
its  office  and  place  of  business  to  be  located  in  "the  township  of  Spring- 
wells,"  Countv  of  Wavne  and  State  of  Michigan,  with  a  capital  of 
125,000.     You 'ask— 

"First.  Can  the  Department  legally  accept  the  articles  of  incorpora- 
tion with  the  location  designated,  and  business  to  he  carried  on,  as  in  a 
township  [■athei-  than  in  a  city  or  village. 

Second.  If  so,  what  construction  on  the  law  can  be  placed  with 
reference  to  the  capital  stock  requirements. 

Third.  In  other  words,  would  the  capital  stock  be  based  upon  the 
population   of  the  township   as  a  whole,    (exclusive,  of  course,^  of   in- 

L>,gnzcdoyGot>gIc 
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corporated  cities  and  villages),  or  would  the  capital  stock  bp  based  upon 
the  population  of  the  settlement,  or  conmiunity,  in  which  the  bank 
actually  transacts  business." 

In  answer  to  your  first  inquiry  would  say  that  section  1  of  the  Gen- 
eral Banking  Law  seems  to  recognize  only  cities  and  villages  as  the 
place  where  a  banking  business  may  be  conducted.  We  have,  however, 
held  that  a  bank  may  be  established  in  an  unincorporated  village.  (See 
Attorney  General's  Report  for  1905,  page  98). 

Section  2  of  the  General  Banking  Act  requires  the  persons  asso- 
ciating to  execute  articles  of  incorporation  which  shall  specify,  "2nd. 
The  county  and  city  or  village  where  such  bank  is  to  be  located  and 
to  conduct  its  business."  It  i»  my  opinion  that  it  was  clearly  the  in- 
tent of  the  Legislature  to  limit  the  place  where  a  banking  business 
may  be  conducted  to  either  a  city  or  village  (including  unincorporated 
villages)  and  that  your  department  would  have  no  authority  to  accept 
an  application  wliich  shows  upon  its  face  that  the  place  of  business  is 
a  designated  "township"  rather  than  a  city  or  village. 

In  answer  to  your  second  and  third  in<piiries  would  say  if  a  bank 
is  established  in  an  inciwporated  village  the  amount  for  which  it  may 
be  capitalized  depends  upon  the  population  of  the  village.  The  same 
rule  is  applicable  in  the  case  of  an  unincorporated  village.  I  have  here- 
tofore held  that  where  a  State  bank  is  authorized  to  do  business  within 
an  unincorporated  village,  that  it  cannot  legally  establish  a  branch  agency 
outside  of  such  unincorporated  village  and  in  another  settlement  or  un- 
incorporated village.  (See  opinion  to  Hon.  E.  H.  Doyle,  Banking  Com- 
missioner under  date  of  February  17,  1913). 

It  is  therefore  my  opinion  that  the  capital  slock  in  the  case  you  sug- 
gest would  be  based  upon  the  population  of  the  settlement,  community 
or  village,  incorporated  or  otherwise,  in  which  the  bank  is  actually  au- 
thorized to  transact  business. 

Yerv  respectfullv. 

GRAKT  FELLOWS. 

Ij-g-o.  Attorney  General. 


T-AXATIOX.    Bnilding  owned  by  individuals  and  being  upon  government 
land,  not  exempt  from. 

May  10,  1913. 

rharles  I),  Ackerman,  Glen  Haven,  Michigan : 

Dear  Sir— Tour  communication  of  Ihe  4lh  insf.  relative  to  the  taxa- 
tion of  property  on  government  iand  is  befoie  me.  As  I  understand  your 
statement  yourself  and  certain  other  members  of  the  Life  Saving  Service 
at  Sleeping  Bear  Point  have  built  and  own  your  dwelling  housesH^ituated 
on  land  owned  by  the  United  States  government  at  that  point.  The  ques- 
tion is  now  presented  as  1o  your  liability  to  be  taxed  upon  Ihese  houses. 

The  matter  lo  which  you  refer  is  governed  by  the  7th  sub-division  of 
section  3837  of  the  Compiled  Laws  of  1897,  as  last  amended  by  Act  182  of 
the  Public  Acta  of  1911.    The  sub-division  in  <]uestion  reads  as  follows: 

"All  personal  property  of  any  person  situated  ujion,  also  nil 
bnildinps  pitimted  and  being  npon  the  lands  of  the  I'nited  States 
111-  of  this  State,  oi-  ujxin  the  lands  of  any  person,  persons.  Arm, 
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acsnriatioD  or  corporation,  where  the  owner  of  such  buildings  or 
personal  property  is  not  the  oivuer  of  the  fee  in  such  landa,  and 
where  such  lessor  or  owner  of  such  buildings  or  property  is  not 
bound  himself  to  pay  taxes  on  the  real  estate,  shall  be  deemed 
personal  property  for  the  purposes  of  taxation  and  asBessment, 
and  shall  be  assessed  as  personal  property  to  the  owner  or  occu- 
pant thereof  in  the  city,  village  or  township  in  wbich  snch  lands 
are  situated,  and  such  buildings  shall  be  subject  to  sale  for  taxes 
in  the  same  manner  as  herein  provided  for  the  sale  of  peraonal 
property:  Provided,  however,  That  it  shall  not  be  necessary  to 
remove  any  snch  buildings  for  the  purpose  of  sale." 

Under  the  provisions  of  the  statute  quoted  above  it  follows  that  the 
houses  to  which  you  refer  are  subject  to  taxation  in  the  township,  vil- 
lage or  city  in  which  the  land  is  situated.  In  other  words,  the  property 
in  question  is  not  exempt  unless  there  are  other  additional  facts  in- 
volved that  would  operate  to  grant  such  exemption  which  your  statement 
does  not  include. 

Very  respectfullv, 

GRANT  FELLOWS, 
C-lao.  Attorney  General. 


TAXATION.  SOLDIERS'  EXEMPTION.  Does  not  relieve  from  taxa- 
tion one  who  owtis  taxable  property  worth  more  than  three  thousand 
dollars.  A  wife  of  a  soldier  owning  a  homestead  is  entitled  thereto  if 
otherwise  qnalifled. 

May  10,  1913. 

Mr.  John  L.  Hunter,  Supervisor,  Ypsilanti,  Michigan: 

Dear  Bir — Under  date  o(  the  8th  inst.  you  have  requested  an  opinion 

upon  the  following  questions : 

1.  Is  an  old  soldier  entitled  to  a  rebate  in  his  taxes  of  one  thousand 
dollars'  valuation  if  he  and  his  wife  hold  property  in  joint  ownepship 
worth  five  thousand  dollars? 

2.  Is  the  wife  of  an  old  soldier  who  is  still  living  entitled  to  a  rebate 
if  the  property  is  in  her  name  and  a  homestead? 

3.  Are  autos  to  be  assessed  in  the  se\'eral  precincts  of  this  State  this 
year,  or  is  the  State  going  to  collect  the  horse  power  tax? 

The  exemption  permitted  to  soldiers  and  their  wives  or  widows  on 
homesteads  owned  and  occupied  by  such  is  governed  by  the  provisions  of 
Act  No.  174  of  the  Public  Acts  of  1911.  In  accordance  with  the  pro- 
visions of  that  section  no  members  are  to  be  exempt  from  the  payment 
of  taxes  who  are  the  owners  of  taxable  property  of  greater  value  tian 
13,000.  Inasmuch  as  the  homestead  referred  to  in  your  first  question  is 
worth  the  sum  of  |o,flOO,  it  follows  that  the  owners  thereof  arenot  en- 
titled to  the  exemption. 

In  reply  to  your  second  question  I  would  say  that  the  fact  that  such 
homestead  stands  in  the  name  of  the  vrife  would  not  defeat  the  exemption. 
The  statute  makes  specific  provision  for  real  estate  "to  the  value  of  one 
thousand  dollars  used  and  owned  as  a  homestead  by  any  wife  or  widow 
of  such  soldier  or  sailor."  This  case  is  subject  to  the  same  considera- 
tions Ruggested  in  the  answer  to  your  first  question,  however,  if  the 
owner  possesses  taxable  property  having  a  value  of  more  than  f3,0Wl,H;^C 
exemption  can  he  claimed. 
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The  act  of  the  present  legislature  relative  to  the  taxation  of  uutuiuo- 
bilcB  according  to  the  horse  power  thereoif  does  not  affect  aRsessmeuts 
made  this  spring.    Accoi'dingly,  the  same  are  In  t>e  af^se^wd  in  the  various 
precincts  of  this  State  in  the  same  manner  a»  liei-etofm-c. 
Verj  resj)ectfuMv, 

GRANT  FALLOWS. 
Ca-g-o.  Attoniey  Oeneral. 


JUSTICE  OF  THE  PEACE.    VACANCY.    May  be  filled  only  by  special 
election.  - 

May  ly.  1!)1.3. 

J.  M.  McNames,  Jnstice  of  tte  Peace,  Croswell,  Mich.: 

Dear  Sir — I  am  in  receipt  of  jour  commnnication  tif  the  7th  inst, 
relative  to  the  filling  of  certain  vacancies  in  the  oflSces  of  Justices  of  the 
Peace  of  your  township.  The  qnestion  is  presented  as  to  whether  the 
township  board  may  appoint  to  fill  such  vacancies  or  if  a  special  elei'tion 
mast  be  called  therefor. 

In  reply  I  wonld  say  that  the  matter  is  governed  by  section  2'2m  of  the 
Compiled  Laws  of  1897.    Such  a  vacancy  can  be  filled  only  by  a  special 
election.    The  Township  Board  have  no  anthority  to  make  any  appoint- 
ment to  fill  a  vacancy  existing  in  the  office  of  the  Justice  of  the  Petice. 
Respectfully, 

GRANT  FELLOWS, 

Ca-la-o.  Attorney  General. 


HIGHWAY  LAW.  TOWNSHIP  BONDS.  The  amount  to  be  raised  by 
bonding  need  not  be  specified  on  the  ballot.  The  actions  of  a  defacto 
officer  axe  not  subject  to  collateral  attack. 

May  10,  1913. 

J.  J.  Kelroe,  Custer,  Mich.: 

Dear  Sir — ^Your  letter  of  the  6th  inet.  addressed  to  this  department  is 
before  me. 

With  reference  to  the  sample  ballot  which  you  have  enclosed  I  would 
say  that  it  follows  exactly  the  form  prescribed  by  Section  11  of  Chapter 
14  of  the  General  Highway  Law  of  1909,  and  that  in  consequence  it 
must  be  deemed  sufficient.  The  statute  does  not  necessitate  that  the 
amount  to  be  raised  shall  be  specified  upon  the  ballot  and  the  fact  that 
the  name  of  the  township  was  omitted  could  not  have  been  misleading  to 
any  elector  who  participated  in  such  election. 

It  further  appears  from  your  statement  that  your  highway  ctHnmis- 
sioner  was,  at  the  time  of  the  submission  of  the  question,  holding  in- 
compatible offices.  This  would  not,  however,  invalidate  the  election. 
Such  official  would  at  least  be  a  defacto  officer  and  his  right  to  hold  the 
different  offices  could  be  questioned  only  in  a  direct  proce^ing.  In  other 
words,  the  validity  of  his  actions  are  not  subject  to  subsequent  attack. 
Very  respectfully, 

GRANT  FELLOWS, 

Ca-lao.  Attorney-  Genenal. 
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LIQUOR  LAW.  POPULATION.  A  township  or  incorporated  village  is 
entitled  to  one  saloon  notwithstanding  the  population  is  less  than  five 
hundred.  Upon  the  question  of  population,  the  official  census  of  1910 
is  concluaive. 

May  10,  1913. 

Mr.  H.  8.  Babcock,  Harbor  Springs,  Michigan: 

Dear  Rir — I  am  in  receipt  of  your  communication  of  the  9th  inst. 
relative  to  the  opening  of  a  retail  liquor  saloon  at  Cross  Village.  As  I 
understand  your  statement,  the  official  censns  of  1910  indicates  that 
the  place  in  question  has  a  population  in  excess  of  500,  but  that  the 
number  of  white  inhabitants  at  the  present  time  does  not  exceed  200. 
The  question  is  presented  as  to  the  right  of  such  village  to  license  a 
saloon. 

In  reply  to  your  question  I  would  say  that  the  Wamer-Cramton  Law 
mabes  the  figures  of  the  last  federal  census  conclusive  in  determining  tbe 
number  of  saloons  to  which  any  township,  village  or  city  may  be  entitled. 
Purthermore,  this  department  has  taken  the  view,  in  accordance  with  the 
decision  of  the  Supreme  Court  in  the  recent  case  of  People  vs.  Edwards, 
that  any  township  or  incorporated  village  is  entitled  to  at  least  one 
saloon  even  if  the  population  is  less  than  500.  This  holding  is  based  npon 
the  proposition  that  the  purpose  of  tbe  Wamer-Cramton  Law  as  in- 
dicated by  its  title,  n-as  to  "r^^late"  the  liquor  bnsineeis,  and  not  to 
prohibit  it  in  any  locality.  You  will  obsene  that  any  view  contrary 
to  the  one  indicated  above  would  render  the  act  in  question  prohibitory 
in  some  places.  Such  a  provision  would  not  be  within  the  title  of  the 
act. 

It  follows  thei-efoic  that  the  village  to  which  you  refer  is  entitled  to 
one  saloon. 

Verv  respectfullv. 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


OSTEOPATHY.  MEPICIKE  AND  SURGERY.  One  licensed  to  prac- 
tice osteopathy  under  the  act  of  the  legislatui-e.  session  of  1013,  may 
not  practice  medicine  and  surgery. 

May  10,  1013. 

Dr.  Beverley  D.  Harrison,  504  Washington  Arcade,  Detroit,  Michigan; 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  9th  inst.  enclosing  copy 
of  a  bulletin  issued  by  the  American  Medical  Association,  I  have  read 
with  much  interest  the  remarks  made  by  yourself  and  others  before  the 
national  meeting  and  wish  to  say  that  I  am  wholly  in  accord  with  your 
views  upon  lite  matter  under  discussion. 

With  reference  to  the  provisions  of  the  osteopathic  bill  {Senate  Bill 
229,  File  No.  4!>fl)  which  ^ou  have  quoted  in  your  letter,  I  would  say 
tliat  while,  standing  alone  it  is  ver>'  broad  in  its  scope,  yet  when  con- 
sidei-ed  with  the  other  provisions  of  the  act  I  do  not  think  that  it  can 
possibly  be  taken  to  nnthorize  osteopaths  licensed  thereunder  to  practice 
medicine  or  sui^ery.  The  right  that  is  conferred  is  solely  that  of  practic- . 
ing  osteopathy  as  it  is  taught  in  various  recognized   schools  and>C"HMC 
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teges.  It  will  be  noted  tliat  the  privilege  is  not  given  to  practice  any 
other  branch  of  medicine  or  surgery  in  which  such  schools  or  colleges 
may  undertake  to  instruct  its  Btudents.  In  other  words,  the  fact  that 
these  institutions  referred  to  in  the  act  embrace  lu  their  course  of  study 
certain  branches  not  included  in  what  is  commonly  understood  and 
denominated  the  practice  of  osteopathy  does  not  confer  upon  the  gradu- 
ates thereof  the  right  to  practice  anything  except  osteopathy  under  the 
act  in  question.  Not  only  are  the  various  provisions  of  this  act  to  be 
construed  together,  but  the  measure  as  a  whole  should  be  construed  in 
connection  with  otiier  enactments  of  the  Legislature,  and  if  possible  in 
such  a  manner  as  to  avoid  any  conflict.  I  have  no  doubt  that  any  other 
view  than  Is  suggested  above  would  bring  the  osteopathic  law  in  conflict 
with  Act  No.  237  of  the  Public  Acts  of  1899  as  amended.  The  proviso 
found  on  page  6  of  the  measure,  being  lines  6  to  10  is  in  my  opinion  con- 
clusive as  to  the  legislative  intent,  and  is  sufilclent  to  clear  up  any 
ambiguity  found  in  the  clause  providing  for  the  issuance  of  a  certificate 
by  the  Board  and  the  rights  to  which  the  holder  of  such  certificate  shall 
be  entitled. 

Verv  respectfully, 

GRANT  FELLOWS, 
Cago.  Attorney  General. 


PUBLIC  OFFICERS.    RESIDENCE.    SUPEEVISOR  OF  TOWNSHIP. 

1.  Removal  from  township  creates  vacancy  in  office  held. 

2.  Residence  is  question  of  fact  and  intention  of  the  party. 

May  10,  1913. 
H.  L.  Keeler.  Elbei-ta,  Mich.: 

Dear  Sir — Your  communication  of  the  5th  inst,  received  further  in 
relation  to  the  question  of  the  eligibility  of  your  8uper\-i8or  to  continue 
to  hold  his  otSce. 

We  have  already  advised  you  that  where  a  Supervisor  removes  from 
his  township  and  changes  his  residence  by  such  removal,  thereby  being  no 
longer  a  resident  of  the  township  for  which  elected  a  vacancy  i8  created 
in  the  oflSce  under  the  provisions  of  Section  1155,  Compiled  Laws.  The 
question  of  residence  is  one  of  fact  largely  and  of  the  intuition  of  the 
person.  It  is  possible  that  a  person  may  be  absent  from  his  home  prac- 
tically alt  the  time  and  yet  not  lose  his  residence.  On  the  other  hand 
where  a  person  removes  his  household  to  some  other  locality  and  to 
ail  intents  and  pui-poses  and  appearances  is  actually  residing  in  such 
locality,  such  facts  would  probably  constitute  a  prima  facie  showing  that 
residence  had  been  changed.  This  showing,  however,'  might  still  be 
rebutted  by  evidence  of  a  contrary  intention. 

We  would  not  be  able  to  decide  such  a  question  of  fact  in  this  Depart- 
ment. The  only  way  to  test  the  matter  is  through  a  direct  proceeding 
in  a  court  of  competoit  jurisdiction. 

Tax  payers  should  consult  the  Prosecuting  Attorney  of  the  County 
relating  to  the  proceedings  neces-sary  to  be  taken, 

Eespectfullv  vours. 

GRANT  FELLOWS. 
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TRAIHN(J  .STAMP  LAW.    VOID  r'OXTRACT.    ( 'ei-tain  trading  stamp 
eontract  examined  and  disi-usoed  as  to  violation  of  Trading  Stamp  Law. 

Ma7  10,  1913. 
P.    G.   Nuecliterrein,   Cashier,   Frankenniiith,   Mich.: 

Dear  Sir — I  have  your  conniiunication  of  the  1st  inst.  relative  to  a 
Contract  between  certain  merchants  of  your  Village  and  the  Legal 
Stamp  Company,  of  Detroit.  You  desire  to  know  whether  the  Contract 
Kubmitted  is  legal,  and  whether  merchants  who  signed  the  Contract  are 
thereby  prevented  from  dealing  with  Fiome  other  trading  stamp  concern. 

In  reply  thereto  would  eny  thnt  in  my  opinion  this  Contract  probably 
falls  within  the  prohibition  of  Act  244  of  the  Public  Acts  of  1911  known 
as  the  Trading  Stamp  Law.  If  the  stamps  isaued  by  the  People's  Legal 
Stamp  Company  and  sold  to  mei-cbants  to  t>e  given  away  with  pur- 
chases, are  redeemable  by  any  person  or  Corporation  other  than  the 
merchant  giving  them  away,  unquestionably  they  would  be  a  gift  en- 
terprise within  the  meaning  of  the  al>ove  act  and  would  leave  the  parties 
liable  to  criminal  action  and  punishment.  The  contract  itself  under  such 
circumstances  would  be  absolutely  void  for  any  purpose  and  therefore 
could  not  be  enforced  by  the  Trading  Stamp  Company  as  against  the 
merchant.  On  the  other  hand,  if  the  scheme  does  not  fall  within  llie 
provisions  of  the  above  act,  the  matter  is  purely  a  private  contract  be- 
tween this  stamp  company  and  the  merchants  of  your  Village,  and  I 
would  not  be  at  liberty  to  advise  you  with  relation  to  the  same.  In  such 
a  matter  your  merchants  should  consult  private  counsel. 

Reepectfnllv   vours, 

GRANTFELLOWS, 

P-pi-o.  Attorney  General. 


T.\XATION.     Soldier   owning   life    interest,   exempt    from.     Property 

should  be  assessed  as  found  at  time  of  making  assessment.     Soldiers 

exempt  from.    Affidavit  must  be  filed  each  vear. 

May  13,  1913, 
L.  C  David,  Supervisor,  Saranac,  Mich.: 

Dear  Sir — I  have  yours  of  the  12th  inst,  in  which  you  state: 

"Isf.  A  widower  owned  a  homestead  that  had  formerly  been  exempt 
under  the  soldiers'  exemption  act,  last  Fall  lie  deeded  it  to  his  son  but 
retained  a  life  lease,  he  is  now  in  the  Soldiers'  Home  but  his  household 
goods  are  in  the  pince,  should  this  l>e  assessed  to  the  father  or  is  the 
same  exempt  or  should  the  same  l)e  assessed  to  the  son? 

2nd,  If  a  i)ei-son  who  has  cash  on  the  second  Monday  in  .\pril,  but 
has  it  in  a  real  estnte  mortgage  at  the  time  of  taking  the  assessment 
should  he  be  assessed  on  money? 

3rd.  Should  a  soldier  claiming  exemption  under  the  Soldiers'  exemp- 
tion act  be  required  to  give  a  new  notice  this  Spring  providing  a  former 
notice  is  on  file?" 

In  reply  to  your  questions  in  the  order  ))resented : 

1st,  Exemption  allowed  soldiere  and  sailoi-s  applies  only  to  real  estate 
used  and  owned  as  a  homestead  by  such  soldier  or  sailor.  It  is  the 
ruling  of  this  department  that  the  soldier  is  entitled  to  the  exe^ntJ59n|(j 
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if  he  owns  a  life  intei-eat  in  the  property  even  though  the  title  in  fee 
is  in  some  other  person.  Under  the  facls  presented  by  yon  it  appears 
that  the  soldier  is  not  using  the  property  as  a  homestead  bnt  is  a  resi- 
dent of  the  Soldiers'  Home,  and  inasmuch  as  the  law  only  allows  an 
exemption  where  the  real  estate  is  being  used  as  a  homestead  it  there- 
fore follows  that  the  exemption  should  not  be  allowed.  In  other  words, 
the  assessment  should  he  made  in  the  name  of  the  soldier. 

2nd,  Section  383ti  of  the  Compiled  Laws  of  1897  provides  "All  per- 
sonal property,  except  as  hereinafter  provided  ^all  be  assessed  to  the 
owner  in  the  township  in  which  he  is  an  inhabitant,  on  the  second  Mon- 
day of  April  of  the  year  for  which  the  assessment  is  made."  The  sec- 
tion above  quoted  does  not  require  that  all  assessments  be  made  as  of 
the  second  Monday  of  April.  It  simply  means  that  the  person's  residence 
on  that  date  should  be  deemed  to  be  his  residence  for  the  purpose  of 
assessment.  If  the  personal  property  is  not  in  the  form  of  cash  at  the 
time  of  the  asspssment  it  should  not  be  bo  placed  upon  tJie  roll. 

3rd.     It  is  the  ruling  of  this  department  that  an   Affidavit  shall  be 
filed  each  year  if  the  person  desires  the  benefit  of  the  oseraption  provided 
for  soldiers  and  sailors  and  widows  of  soldiers  and  sailors. 
Respectfully   vours, 

GRANT  FELLOWS, 

Cr-pi-o.  Attorney  General. 


FIBE.  SETTING  OF,  NOTICE.  The  notice  required  to  be  given  of  the 
setting  of  fire  under  section  11658,  Compiled  I>aw8  1897,  should  be 
served  on  such  oniiers  of  adjoining  lands  as  occupy  the  same  and  if 
not  occupied  by  owner  then  on  orcupant  of  land  if  any. 

May  13,  1913. 

Hon.  Thomas  B,  Wyman,  Secretary-Forester,   Southern  Forest  Protec- 
tive Ass'n..  Munising,  Michigan: 

Dear  Sir — I  have  before  me  yonr  communication  of  the  8th  inst.  asking 
for  an  opinion  upon  the  construction  to  be  given  section  11658  of  the 
Compiled  Ijiws  of  1897,  relative  to  the  setting  of  fii-es  on  lands  in  the 
State  of  Michigan.  You  ask,  "How  do  you  construe  the  words  'every 
resident  owner  or  occupant?'  " 

Said  section  11658  of  the  Compiled  Laws  of  1897,  provides  that  it 
shall  be  the  duty  of  every  person  residing  north  of  parallel  4i  of  north 
latitude  before  setting  fire  for  the  purpose  of  disposing  of  refuse  material 
during  the  time  prohibited  by  the  board  of  the  township  for  so  doing, 
"to  serve  a  notice  in  writing  on  'every  resident  owner  or  occupant  of 
lands  or  grounds  immediately  adjoining  the  tract  upon  which  such  fires 
ere  to  be  set'  at  least  one  full  day  previous  to  the  setting  of  such  fires, 
personally,  or  by  leaving  the  same  at  the  residence  of  sucb  adjoining 
owner  or  occupant,  etc," 

It  is  evident  from  the  terms  of  said  section  11658,  that  it  was  intended 
that  the  notice  required  to  be  given  should  be  served  for  the  purpose  of 
acquainting  adjacent  property  owners  or  occupants  of  lands,  that  such 
fire  is  to  be  set,  that  they  may  have  ample  opportunity  to  protect  their 
propertv  from  being  traversed  by  such  fires.     It  is  mv  opioipn  that  the 
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words  "every  resident  owner  or  occupant  of  tanijs"  as  used  in  said  section 
were  intended  to  apply  to  such  owners  of  adjoining  lands  as  occupied 
the  same,  and  if  not  occupied  by  the  owner  but  occupied  by  a  tenant  or 
servant,  then  such  notice  to  be  given  to  such  tenant  or  servant  occupying 
such  adjoining  lands.  If  the  adjoining  lands  were  not  occupied,  but 
were  owned  by  resident  owners  whose  residence  could  readily  be  as- 
certained by  the  one  charged  with  giving  the  notice,  it  is  my  opinion  that 
the  required  notice  should  be  given  to  such  owner. 

Very  respectfully, 

GRANT  FELLOWS, 
Q-go.  Attorney  General. 


DOMESTIC  ANIMALS.  EEIMBURSEMENT  FOR  KILLING  OF.  Re- 
imbursement to  owners  of  domestic  animals  dying  or  ordered  killed 
after  being  infected  with  rabies,  to  be  made  out  of  the  same  fund 
and  in  same  manner  as  for  sheep  killed  by  dogs. 

May  13,  1913. 
Mr,  C  J.  Town,  Supei'visor,  Rives  Junction,  Mich.: 

Dear  Sir — I  have  your  communication  of  the  9th  inst.  in  which  you 
say,  "In  the  Public  Acts  of  1909,  in  regard  to  domestic  animals  ordered 
killed  after  being  infected  by  a  dog  with  rabies  states  that  the  onner 
of  said  animal  or  animals  shall  be  reimbursed  in  manner  and  out  of  a 
fund  provided  by  Act  No.  48  of  the  Public  Acts  of  1901  and  the  aroend- 
mcDts  thereto."  You  ask  for  information  concerning  the  "manner  and 
fund"  mentioned  iu   the  act  of  1909. 

Section  6  of  Act  No.  306  of  tlie  Public  Acts  of  1909,  .provides  that 
"whenever  any  i-abid  dog  shall  infect  any  domestic  animal  with  rabies, 
and  said  animal  dies  therefrom,  or  be  ordered  killed  on  acconnt  thereof, 
the  owner  of  said  animal  shall  be  reimbursed  for  the  said  loss  in  the 
manner  and  out  of  the  fund  provided  by  act  No.  48  of  the  Public  Acts  of 
1901  and  the  amendments  thereto." 

Act  No.  48  of  tlie  Public  Acts  of  1901,  referred  to  in  Sec.  6  of  the 
1909  act,  provides  as  follows: 

"Whenever  any  person  shall  sustain  a  loss  by  the  killing  or 
wounding  of  his  sheep  or  Iambs  by  a  dog  or  dogs,  he  may  call  on 
a  disinterested  justice  of  the  peace  of  the  township  or  city  where 
such  killing  or  wounding  occurred,  not  of  kin  to  such  person  and 
not  a  member  of  the  town  board  or  city  council,  who  shall  pro- 
ceed to  view  the  sheep  or  lambs  so  killed  or  wounded,  and  if  from 
such  view  be  shall  be  satisfied  the  same  were  killed  or  wounded  by 
a  dog  or  dogs,  he  sliall  make  a  certificate  thereof  in  writing,  stat- 
ing the  amount  of  damages  sustained  by  such  person,  and  shall 
deliver  the  same  to  the  clerk  of  said  township  or  city,  who  shall  file 
the  same  in  his  office  and  record  it  in  the  records  of  the  township 
or  city." 

It  is  further  pmvided  by  said  Act  No.  48  of  1901  that  at  the  annual 
meeting  of  the  township  board  in  each  year  and  at  the  meeting  of  the 
common  council  in  each  city  in  April  of  each  year,  that  said  board  or 
c<mncil  as  the  case  may  be.  shall  examine  all  certificates  of  damage  filed 
by  the  clerk  under  the  terms  of  the  section   above  quoted  durini^^thk" 
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preceiltng  .vear.  and  if  Hatisfled  that  the  damages  are  not  excesaive  may 
order  the  payment  of  alt  sucli  loss  as  they  may  consider  jusrt,  out  of 
the  fund  commonly  known  as  the  ''dog  tax  fund"  if  it  be  sufficient 
for  that  purpose,  and  if  not  sufficient,  then  they  may  order  a  pro- 
poU-tioaate  payment  of  each  claim. 

Thus,  if  a  domestic  animal  were  killed  becautie  of  it»  having  been 
bitten  by  a  rabid  dog.  the  owner  could  proceet]  in  the  same  manner  as 
provided  in  Art  Xo.  48  of  the  Public  Acts  of  1901  in  cases  of  sheep  or 
lambs  being  killed  by  dogs,  and  if  the  proper  certificate  of  damage  were 
filed  by  a  proper  jusrtice  of  the  peace,  as  provided  in  said  act  48,  the 
township  board,  if  they  found  the  damage  siiBtained  was  just  and 
proper,  order  the  same  paid  out  of  the  fund  known  as  the  "dog  tax 
fund." 

In  other  words,  the  procedure  in  case  of  domestic  animals  killed  be- 
cause of  being  bitten  by  a  rabid  dog  under  Act  No.  306  of  the  Public 
Acts  of  1909,  would  be  the  same  as  that  for 'damages  sustained  because 
of  the  killing  or  biting  of  sheep  or  lambs  bv  dog  or  dogs,  as  provided  in 
Act  48  of  the  Public  Acts  of  1901. 

Verv  respectfully, 

GRANT  FELLOWS, 

G-g-o.  Attorney  General. 


BERRIES.  MARKETING  OP.  MEASURE.  Fraud  or  deceit  in  market- 
ing berries  in  short  measure  may  be  prosecuted  under  section  11575, 
Pompited  I^aws  of  1897. 

May  13,  1913. 

Mr,  M.  N.  Edgerton.  Glenwood  Farm,  R.  I>.  1,  Petoskey,  Michigan: 

Dear  Sir — I  have  before  me  your  communication  of  the  8th  inst.  in 
which  you  state  that  you,  as  well  as  the  rest  of  the  fruit  growers  in  your 
section,  for  several  years  past  have  been  using  the  "wine  measure  quart 
berry  box"  in  putting  your  berries  upon  the  market,  and  you  further 
state  that  yon  have  on  hand  several  thousand  of  the  "wine  quart  pack- 
ages." You  ask,  "Can  I  lawfully  use  these  'wine  measure  quart  boxes' 
if  the  size  of  the  package  is  made  clear  on  the  crate  that  contains  the 
quart  boxes?  lias  there  been  any  recent  changes  in  the  statutes  regard- 
ing the  matter?" 

Replying  to  your  inquiry  will  say  that  a  bill  was  introduced  in  the 
1913  session  of  the  L^siature  of  this  State  providing  among  other 
things  that  berries  and  small  fruits  whenever  sold  or  offered  for  sale 
in  this  State  in  boxes  should  be  sold  or  offered  in  boxes  containing  a 
atandard  dry  quart  or  dry  pint,  bat  I  am  informe<l  by  the  L^slative 
Reference  Department  that  this  bill  did  not  become  a  law.  However  I 
desire  to  call  your  attention  in  this  connection  to  section  11575  of  the 
('ompiled  T^aws  of  the  State  of  Michigan  for  the  year  1897,  which  pro- 
vides in  part  as  follows: 

"Every  person  who.  with  intent  to  defraud  or  cheat  another, 
shall  •  •  ■  •  •  i)v  means  of  any  false  weights  or  measures,  ob- 
tain a  larger  amount  or  quantity  of  projierty  than  was  bargained 
for,  or  by  means  of  any  false  weights  or  meaauiTS,  kcU  or  dispose 
of  n  U-SK  umniiiit  or  qittiiitity  of  property  than  iros  bargained 
for  •  •  •  "  Hhall  be  punished,  etc." 
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By  the  teriuB  of  the  above  quoted  section  of  the  statute,  if  you  should 
sell  or  offer  for  sale  any  of  your  product  with  the  intent  to  defraud  or 
cheat  another,  or  should  in  placing  your  product  upon  the  market;  by 
means  of  any  false  weights  or  measures,  sell  or  dispose  of  a  less  amount 
or  quantity  of  your  product  thau  was  bargained  for  you  would  be  in 
violation  of  the  law  of  this  State. 

Very  respectfully, 

GRANT  FELLOWS, 
G-g-o.  Attorney  General. 


SCH<X)L  LAW.  TUITION.  A  district  paying  tuition  for  one  of  its  Sth 
grade  pupils  is  entitled  to  offset  against  the  amount  thereof  the  school 
tax  paid  by  the  father  of  such  pupil  in  the  district  entitled  lo  the 
tuition. 

May  13,  1013. 

Mr.  It.  W.  Brockway,  Camden,  Michigan: 

Dear  Sir — Your  communication  of  the  10th  inst.  requesting  an  opinion 
from  this  department  upon  the  matter  therein  referred  to  is  before  me. 
As  I  understand  your  statement,  a  certain  Kchool  district  has  been  ])«yiug 
the  tuition  of  one  of  its  students  in  an  adjoining  district  in  which  a 
high  school  is  maintained;  that  the  father  of  this  student  pays  a  school 
tax  to  the  amount  of  ¥7.00  or  fS.OO  in  the  latter  district;  and  that  the 
question  has  been  raised  as  to  the  right  of  the  district  paying  such 
tuition  to  deduct  the  amooot  of  said  tax  and  pay  the  difference  between 
the  amount  thereof  and  the  amount  of  the  tuition  charged. 

In  accordance  with  the  provisions  of  Act  No.  247  of  the  Public  Acts  of 
1907.  amending  the  general  school  law  of  the  State,  it  follows  that  a 
private  party  paying  tuition  for  a  non-resident  pupil  would  be  entitled 
to  deduct  the  amount  of  the  school  lax  paid  in  the  district  to  which 
such  nonresident  pupil  is  sent.  It  is  my  opinion  that  a  school  district 
charged  with  the  payment  of  tuition  for  one  of  its  eighth  grade  pupils 
under  the  provisions  of  Act  No.  65  of  1909,  as  amended  by  Act  No.  14  of 
1911,  should  have  the  same  privilege.  In  other  words,  the  district  may 
not  be  chai^:ed  with  a  greater  liability  than  the  person  whose  tuition  is 
paid  might  be  charged  with.  In  consequence,  in  the  case  that  you  have 
stated,  it  follows  that  the  action  of  the  director  of  the  school  district  in 
deducting  the  amount  of  the  school  tax  paid  by  the  parent  of  the  student 
from  the  total  amount  of  tuition  charged,  was  correct.  ,No  such  de- 
duction ran.  however,  be  made  on  account  of  taxes  paid  in  the  second 
district  by  a  resident  of  the  first  district  who  is  not  a  parent  or  legal 
guardian  of  any  student  sent  from  such  first  district  to  said  second  dis- 
trict in  accordance  with  the  provisions  of  the  act  above  cited. 
Very  respectfully. 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  Q^ieral. 
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LIQUOR  LAW.  An  injunction  will  lie  to  prev^it  tlie  granting  of  a 
license  ill^ally ;  and  sticli  license  wonid  constitnte  no  defense  to  one 
operating  thereiindep. 

May  13,  1913. 

Mr.  George  Bennett,  Prosecuting  Attorney,  West  Branch,  Michigan: 

Dear  Sir — I  am  in  receipt  of  jour  communication  of  the  10th  inst. 
relative  to  the  sitaation  that  has  arisen  in  the  township  of  Goodar  in 
your  county.  As  I  understand  your  statement  the  township  board  of 
that  township  has  approved  a  liquor  bond  for  certain  parties  notwith- 
standing the  fact  that  a  petition  was  presented  to  such  board  prior  to 
the  approval,  under  the  provision  of  Act  No.  321  of  the  Public  Acts  of 
1907.  The  question  is  now  presented  aa  to  what  action  may  he  taken,  if 
any,  to  prevent  the  maintenance  of  the  saloon  so  licensed. 

The  provision  of  act  321  above  cited,  involved  in  this  case  reads  as 
follows : 

"Provided,  that  whenever  a  majority  of  the  qualified  electors 
of  any  township,  village  or  city  equal  to  a  majority  of  the  votes 
cast  for  Governor  at  the  last  general  election  shall  file  a  petition 
with  the  township  board  of  any  township,  board  of  trustees,  council 
or  common  council  of  any  village  or  city,  protesting  against  the 
acceptance  of  a  bond  offered  by  any  individual,  firm  or  corporation 
proposing  to  engage  in  the  sale  of  intoxicating  liquors  at  retail, 
it  aball  be  unlawful  for  such  township,  board  of  trustees,  council 
OP  common  council  of  any  village  or  city  to  accept  sueh  bonds." 

You  will  note  from  the  language  of  the  proviso  quoted  above  that  the 
petition  most  be  signed  by  such  a  number  of  the  qualified  electors  of 
the  township  as  is  equal  to  a  majority  of  the  votes  cast  for  Governor 
at  the  last  election.  It  does  not  appear  from  your  statement  whether 
or  not  the  petition  was  sufficient  in  this  reg^u^  of  whether  it  was 
properly  drawn  and  presented.  However,  if  such  petition  was  sufficient 
in  every  respect,  and  in  full  compliance  with  the  requirements  of  Act 
No.  321  of  1907,  then  the  township  board  has  no  power  to  ignore  or 
disregard  it.  I  am  of  the  opinion  that  an  injunction  would  lie  to  pre- 
TOit  the  party  in  question  operating  his  saloon  under  the  license  so  . 
granted. 

As  bearing  upon  this  proposition  and  indicating  the  procedure  to  be 
followed,  I  would  call  your  attention  to  the  case  of  Village  of  Wolverine 
V.  Cheboygan  Circuit  Judge,  162  Mich.  713. 

In  accordance  with  the  holding  of  the  Supreme  Court  in  the  recent 
case  of  People  v.  Edwards,  reported  in  the  Detroit  Legal  News  for 
April  Idth  last,  at  page  158.  it  would  also  se^n  that  sach  license  would 
be  no  protection  whatever  to  a  party  attempting  to  operate  thereunder, 
and  that  such  party  would  be  liable  to  criminal  prosecution  to  the 
same  extent  that  he  would  be  if  he  bad  no  license  whatever.  It  occurs 
to  me,  however,  from  your  statranent  that  the  remedy  suggested  by  the 
Wolverine  ease  would  prove  the  more  satisfactory. 

Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorn^  J^^^. 
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I^IQUOR  hX\\'.  A  party  eouducting  a  saloon  wittiin  400  feet  of  a 
chtiri-h  at  the  time  the  WamerCramton  law-  went  into  effect,  and  hav- 
ing abaadoued  same  for  the  past  three  venrs,  may  not  be  granted  a 
license  to   reopen   the  saloon  at  such  location. 

May  13,  1913. 

Mr.-  Carl  E,  Henry,  Prosecuting  Attorney,  Alpena,  Michigan: 

Dear  Sir — Your  oommnnication  of  the  12th  inst.  requesting  an  opinion 
from  this  department  upon  the  statement  of  facts  therein  contained  is 
before  me.  It  appears  from  your  letter  tliat  a  certain  saloon  keeper  in 
your  city  was  conducting  his  place  of  business  within  iOO  feet  of  a 
certain  church  at  the  time  the  Wamer-Cramton  Law  went  into  eflfect  in 
1909;  that  for  the  past  three  ypars  he  has  applied  for  a  renewal  of  the 
license  to  conduct  the  retail  liquor  business  at  that  location  and  ulso 
for  a  license  to  conduct  a  saloon  at  another  location,  the  second  applica- 
tion being  granted  each  year;  and  that  the  question  has  now  been  raised 
as  to  whether  or  not  the  council  may  permit  this  party  to  move  back 
to  the  old  place. 

Inasmuch  as  there  has  been  no  saloon  in  existence  at  the  particular 
location  which  is  within  the  prohibited  distfince  of  a  church,  during  the 
past  three  years,  it  is  my  opinion  that  a  saloon  opened  there  now  must 
be  deemed  to  be  a  new  saloon  within  the  meaning  of  the  Warner-rramton 
Law.  finch  being  the  case,  the  council  has  no  authority  to  grant  a  license 
to  carry  on  a  retail  liquor  business  at  such  location.  The  fact  that  the 
party  has  made  application  each  year  for  a  renewal  of  the  license, 
which  application  has  not  been  granted,  does  not  in  my  judgment  have 
any  bearing  on  the  matter.  It  occurs  to  me  that  such  application,  being 
accompanied  b.T  anotiier  application  for  a  license  to  conduct  the  business 
at  a  different  location,  was  made  for  the  sole  puri'*>se  of  keeping  olive 
if  possible  the  privilege  of  conducting  the  retail  liquor  business  at  the 
particular  location  in  question.  It  would  be  contrary  to  the  intent  of 
the  law  to  permit  such  an  attempt  to  succeed. 

Trusting  that  I  have  indicated  the  position  of  this  department  upon 
the  matter  referred  to  in  yonr  communication,  I  am, 

Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


VILLAGES.     INCORPORATION  OF.     No  authority  for  incorporating 
a  village  having  a  population  of  less  than  300  inhabitants. 

May  14,  1913. 
Mr.  Glen  E.  Evans,  Bailey,  Michigan: 

I>ear  Sir — I  have  your  communication  of  the  13th  inst.  relative  to  the 
proposed  incorporation  of  tlie  Village  of  Bailey.  Yon  state  that  there 
are  about  two  hundred  inhabitants  in  the  territory  in  which  yon  de- 
sire to  incorporate,  and  yon  wish  to  know  how  you  may  proceed. 

In  reply  thereto  would  say  that  in  my  opinion  it  will  he  imi>ossible 
for  your  community  to  incorjiorate  as  a  Aillnge  until  the  population  there- 
of has  i'ea»he<l  Ihc  uunilier  of  Ihrce  hnndird.  i^ccti(m  UOJ^r)  Oonipili'd 
Tyflws.  provides — 
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'*Anj'  part  of  a  township  or  towuBhips  not  included  in  an;  in- 
corporated village,  containing  an  area  of  not  less  than  one  Bquare 
mile,  and  a  reeidest  population  of  not  less  than  three  hundred 
persons,  ma;  be  incorporated  Bs  a  Village  as  hereinafter  pro- 
vided," 

Section  3  of  Act  278  of  the  Public  Acts  of  1909  provides— 

"Said  petiti4»n  shall  accurately  prescribe  the  proposed  boundaries 
of  the  Village  or  nf  the  territory  to  be  annexed  thereto  or  de- 
tached tliprefroni  and  if  the  purpose  ia  to  incorporate  a  new 
village,  it  shall  represent  that  the  territory  described  contains  not 
less  than  three  hundred  inhabitants  and  an  average  of  not  less 
than  three  hundred  inhabitants  per  square  mile." 

I  do  not  know  of  any  method  of  proceeding  to  incorporate  a  Village 
other  than  as  provided  in  the  General  Village  I^w  and  in  the  Home 
Rule  for  Villages  Law. 

Bespectfully  vours, 

GRANT  FELLOWS, 
P-pi-o.  Attorney  General. 

HIGHWAY  .LAW.  TAXES.  The  limit  fixed  by  chapter  2  of  the  gen- 
eral highway  law  may  not  l>e  exceeded  by  the  electors  at  the  town- 
ship meeting. 

May  14,   1913. 

Mr.  Willis  E.  Lyonti.  Prosecuting  Attornei-,  Howell.   Michigan: 

Dear  Sir^T  am  in  i-eceipt  of  your  communication  of  the  12th  inst, 
relative  to  highway  taxes  voted  by  the  electors  of  a  certain  township  in 
your  county  at  their  recent  annual  meeting. 

Chapter  2  of  the  General  Highway  Law  of  19(19  limits  the  amount  that 
can  be  raised  in  any  township  in  one  year  for  the  highway  improve- 
ment fund  as  well  as  for  the  road  repair  fund,  to  fifty  cMits  on  each 
|100  of  assesseil  valuation,  for  ench  fund.  It  appears  from  your  state- 
ment that  the  limit  imposed  by  the  statute  was  grossly  exceeded  by 
the  electors.  Such  being  the  case,  it  is  my  opinion  that  the  action 
sought  to  be  taken  cannot  be  sustained;  and  being  invalid,  the  same 
situation  is  presented  as  would  be  if  the  electors  had  neglected  or  re- 
fused to  vote  any  tax  whatever  for  these  funds.  Conse<]uently,  it  de- 
volves upon  the  township  board  and  the  township  highway  commis- 
sioner acting  jointly  to  proceed  in  accordance  with  the  provisions  of 
section  5  of  chapter  2  of  the  highM'ay  law.  subject  to  the  same  limita- 
tion as  to  amounts  that  are  placed  upon  the  electors  of  the  township. 

In  this  connection  I  would  call  your  attention  to  section  3  of  chapter 
22  which  permits  the  levying  of  an  additional  tax  not  exceeding  five 
mills  on  the  dollar,  when  necessary  to  enable  a  townsliip  to  keep  its 
highways  and  bridges  in  good  repair.  The  amount  so  raised,  howe\er, 
can  be  used  for  no  other  purpose  than  aa  indicated  in  the  section  cited. 
My  attention  is  called  to  no  other  provision  of  the  statute  permitting 
the  levying  and  cone<tion  in  any  year  by  tlie  electors  in  the  township, 
or  by  the  township  board,  of  any  greater  amount   than   is  suggested 
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alxne.  Proviaion  for  the  raising  of  any  extra  amounts  will  be  fonnd 
in  chapter  14  which  deals  with  the  borrowing  at  money  for  highway 
purposes  and  the  issuance  of  bonds  therefor  when  authorized  by  the 
electors  of  the  township  voting  thereon  by  ballot  in  conformity  with 
the  provisions  of  the  chapter. 

It  is  my  opinion  therefore  in  the  particular  township  to  which  you  have 
reference  in  your  letter,  the  action  of  the  electors  must  be  deemed  to  be 
invalid  and  of  no  effect  whatever,  and  that  the  township  board  and 
highway  commissioner  should  proceed  to  determine  the  amount  of  tax 
to  be  raised  for  each  fund  in  accordance  with  the  sections  of  the  high- 
way law  referred  to  above. 

Very  respectfully, 

GRANT  FELLOWS, 

Cag-o.  Attorney  General. 


SUGAE  BEETS.  INSPEX:;TI0K  AND  TESTING.  The  act  of  the 
l«^8lature  relative  to  the  payment  of  a  specific  tax  for  inspecting 
and  testing  sugar  beets  requires  the  payment  thereof  upon  all  beets 
manufactured  into  sugar  in  this  State  regardless  of  where  the  same 
were  purchased. 

May  14,  1913. 
Mr.  Paul  Perrizo,  I>aggett,  Michigan ; 

Dear  Sir — I  am  in  receipt  of  your  communication  of  the  12th  inst. 
enclosing  a  copy  of  the  subRtitute  for  House  Bills  Noa.  40  and  58,  file 
No.  146  relative  to  the  inspection  and  tetrting  of  sugar  beets.  The  ques- 
tion that  you  have  submitted  is  based  upon  section  6  of  the  bill  which 
provides  for  the  payment  of  an  annual  inspection  tax  of  cmefourth  of 
a  cent  per  ton,  and  the  point  i.s  raised  as  to  whether  or  not  manufacturers 
of  beet  sugar  In  this  State  will  be  compelled  under  the  provisions  of 
tbis  measure  to  pay  this  tax  on  beets  purchased  iu  Wisconsin  and 
shipped  into  this  State. 

The  section  in  question  reads  in  part  as  follows: 

"Each  manufacturer  of  sugar  in  the  State  of  Michigan  shall 
render  to  the  State  Treasurer  within  thirty  days  after  the  close 
of  the  campaign  of  each  year  a  sworn  statnnent  of  the  number  of 
tons  of  sugar  beets  sliced,  and  shall  pay  an  annual  inspection  tax 
of  one-fourth  cent  per  ton  on  all  beets  manufactured  into  sugar 


It  is  my  opinion  that  this  section  requires  the  payment  of  a  tax  upon 
all  beets  manufactured  into  sugar  in  this  State  ri^ardless  of  whether 
or  not  such  beets  were  purchased  in  Michigan  or  in  an  adjoining  stata 
It  will  be  noted  from  the  language  quoted  that  the  tax  imposed  is  "oh 
all  beets  mamifartui-ed  into  sugar." 

I  do  not  think  that  this  constniction  will  operate  to  impose  a  double 
tax  upon  any  one,  as  suggested  in  your  letter.  Beets  raised  in  this 
State  and  shipped  into  Wisconsin  to  a  factory  there  would  not  be 
subject  to  the  payment  of  any  inspection  tax  under  this  measure.  Con- 
versely, beets  raised  in  Wisconsin  and  shipped  into  Michigan  to  be 
manufactured  here  would  not  be  subject  to  taxation  in  that  state  under 
a  statute  similar  in  form  to  the  one  that  we  are  considering.    Of  course. 
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if  tlie  State  of  Wisconsin  impose  a  fax  on  l>eet8  raised  in  tbat  state, 
rather  than  on  beets  manufactured  into  sugar  therein,  the  crop  raised 
there  and  manufactured  here  would  without  doubt  he  suhjeet  to  the 
payment  of  the  tax  in  each  state.  It  is  my  opinion,  however,  that  the 
Michigan  enactment  is  clear  and  positive  in  its  language  and  will  admit 
of  no  other  interpretation. 

Very   truly  yours, 

GRANT  FELLOWS, 
Ca-g-o.  Attorney  General. 


CONSTABLES.    TENURE  OF  OFFICE.    A  duly  elected  constable  of  a 
township  holds  office  until  his  successor  ia  elected  and  qualified. 

May  14,  1913. 
Mr.  D.  B.  Porter,  Muskegon,  Michigan ; 

Dear  Sir — I  have  before  me  your  communication  of  the  12th  last,  in 
which  you  ask  for  an  opinion  as  to  wbether  a  township  constable  can 
hold  ofBce  until  his  successor  qualified. 

I  respectfully  direct  your  attention  to  section  2284,  Compiled  Laws  of 
Michigan  for  the  year  1897,  which  reads  as  follows: 

"Each  of  the  officers  elected  at  such  meeting  (meaning  annual 
township  meeting)  except  justices  of  the  peace  and  school  inspec- 
,   tore,  shall  hold  his  office  for  the  term  of  one  year,  and  until  his 
successor  shall  he  elected  and  diUij  qualified." 

It  is  evident  from  the  wording  of  the  above  quoted  section  of  the 
statute,  that  if  the  constable  to  whom  yon  refer  in  your  communication, 
was  elected  at  a  regular  township  meeting  in  your  township  and  after 
being  so  elected,  qualified  by  filing  the  proper  statutory  bond  required 
by  section  2364,  Compiled  I-aws  of  1897,  he  would  hold  the  office  of 
constable  in  your  township  during  the  year  next  ensuing  after  said 
election  and  until  the  electors  of  your  township  elected  his  S'UCcessor  in 
office  and  the  successor  thus  elected  qualified  and  filed  the  statutory  bond 
required  by  law. 

Very  respectfully, 

GRANT  FELLOWS, 

C-g-o.  Attorney  General. 


REAL  PROPERTY.     An  estate  by  entirety,  how  created. 

May  14,   19'l3. 

Claude  E.  Shannon,  Judge  of  Probate.  Gayloi-d,  Mich.: 

Dear  Sir — I  have  yours  of  the  10th  inst.  in  which  you  state: 

"In  probating  an  esrtate  here  a  deed  has  been  handed  in  worded  as 

follows ;  'Between  John  H.  Fisher,  Melessa  Fisher,  his  wife,  and  Clarence 

E.  Fisher,  of  Gaylord.  Otsego  County.   State  of  Michigan,  parties  of 

the  first  part,  and  Joseph  Wilks  and  wife  of  the  same  place  of  the  second 


part.'"  AiOt) 


',.S'^ 
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You  aak  whether  or  not  this  oonve.vance  creates  an  e»tate  bj  entirety. 

In  reply  thereto  wonid  state,  1  aiu  of  the  opinion  that  the  said  deed 
does  create  an  estate  by  entiretj-.  In  this  connection,  I  call  yonr  at- 
tention to  the  following  decisions: 

25  Mich.  347; 
40  Mich.  241; 
40  Mich.  371; 
50  Mich.  119; 
55  Mich.  559; 
83  Mich.  131; 
85  Mich.  340. 

Respectfnlly  yours, 

GRANT  FELLOWS, 
Cr-pi-o.  Attorney  General. 


GAME  AND  FISH  I-.^VW.    ^\■ho  considered  residents  for  the  purpose  of 
obtaining  resident  fishing  license.  • 

May  14,  1913. 

Hon.  William  R.  Gates,  State  Oanie  &  Fish  Warden,  Lansing: 

Dear  Sir — I  have  yours  of  the  8th  inst,  enclosing  communications  and 
copies,  relative  to  applications  for  fishing  licenses  by  Andrew  Anderson 
and  Louis  Mattson.  It  appears  from  the  same  that  these  men  are  en- 
gaged in  the  fish  business  at  Isle  Royale,  in  this  State;  that  they  remain 
at  Isle  Royale  only  during  tiie  fishing  season,  and  during  the  winte" 
months  they  live  in  the  City  of  Dulatli.  They  insist  that  Isle  Royale  is 
their  legal  place  of  residence,  and  therefore,  that  thpy  are  entitlai  to  a 
fishing  license  upon  payment  of  the  sum  of  flO.OO  each. 

The  question  of  i-esidence  is  largely  a  question  of  intent  and  is  to  be 
determined  solely  upon  the  facts  and  circumstances  surrounding  each 
individual  case.  From  the  correspondence.  I  conclude  that  you  have 
detennined  that  these  men  are  ivsidents  of  the  State  of  Minnesota,  and 
I  am  inclined  to  the  opinion  that  you  have  sufficient  grounds  for  such 
determination.  In  other  words.  I  do  not  believe  that  you  are  bound  to 
accept  as  true  the  statements  made  in  their  affidavits. 

An  investigation  will  perhaps  develop  the  fact  that  the  children  of 
these  men  are  taught  in  the  public  schools  of  Duluth  as  the  children  of 
residents  of  that  city  and  State.  In  other  words,  that  they  are  not 
required  to  i>ay  tuition. 

As  before  stated,  there  is  no  hard  and  fast  rule  which  will  determine 
the  question  of  residence,  such  determination  must  be  made  in  eati  in- 
dividijal  case,  but  from  the  facts  presented  I  am  inclined  to  believe 
that  your  position  is  proper, 

I  am  returning  correspondence  submitted. 

Respectfully  vours, 

GR.VNTFELLGWS, 

Cr-pi-o.  Attorney  General. 
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SCHOOL  LAW.     Payment  of  high  school   toition  by   districts.     Not 
necessary  that  parents  designate  one  of  three  nearest  high  8chooIs. 

May  14,   1913. 
Hon.  Luther  L.  Wright,  Snpt.  Public  Instmction,  Capitol,  Lansing: 

Dear  Sir — I  have  yours  of  the  12th  inst.  in  vhich  yon  request  an 
opinion  relative  to  House  Bill  No.  349.  File  No.  292. 

It  appears  from  an  examination  of  the  said  bill  that  the  legislative 
intent  was  to  permit  the  district  board  or  board  of  education  of  any 
school  district  which  does  not  maintain  a  high  school  to  vote  a  tax 
Rufflcirat  to  pay  the  tuition  to  any  high  school  of  any  children  of  school 
age,  residents  of  such  district.  It  also  anpears  that  such  amendment  was 
in  fact  made  bnt  that  the  provision  in  regard  to  the  notice  to  be  given 
by  the  parent  or  legal  guardian  was  not  changed,  and  that  still  reads 
that  in  making  application  for  the  payment  of  tuition  the  parents  must 
designate  one  of  the  three  nearest  high  schools.  As  the  matter  now 
stands  the  two  provisions  are  inconsistent  and  the  provision  relative 
to  notice,  if  construed  literally,  would  render  the  former  provision 
nugatory. 

I  am  inclined  to  the  opinion  that  this  latter  provision  \vas  overlooked 
by  the  Legislature,  and  that  it  was  the  legislative  intent  to  so  change 
the  law  that  the  application  should  not  be  contined  to  one  of  the  three 
nearest   high   schools. 

I  am  therefore  constrained  to  advise  that  in  making  application  it 
is  not  necessary'  that  the  parents  designate  one  of  the  three  nearest 
high  schools. 

Respectfully  yours, 

GRANT  FELLOWS, 

Cr-pi-o.  Attorney  General. 


AUTOMOBILES.     PERSONAL  INJURIES.     Civil   liability  of  owner 
of  an  automobile  inflicting  damage  upon  another  considered. 

May  15,  1913. 
.  Charles  E,  Gallup,  First  National  Bank  Bldg,,  Ann  Arbor,  Michigan : 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  13th  inst.  in  which 
you  state  that  an  automobile  belonging  to  you  was  injured  recently  by 
another  car  bearing  the  number  of  the  Ford  Motor  Company  of  Detroit. 
You  state  that  the  Company  claim  that  no  driver  of  theirs  was  in  the 
vicinity  in  question  on  the  day  of  the  accident,  and  that  they  deny  any 
liability  on  their  part  until  positive  identification  of  the  driver  can  be 
made. 

In  1909,  the  Legislatnre  passed  an  act  designated  as  Act  318  of  the 
Public  Acts  for  Uiat  year,  which  contained,  among  other  provisions, 
specific  designation  as  to  the  liability  that  should  attach  to  the  owner 
of  any  automobile,  the  negligent  operation  of  which  should  result  in 
injury  to  the  pei'son  or  jd-oppi-ty  of  another.     Subdivision  3  of  Section 
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10  of  this  Act  vaB  deeigaed  to  make  the  liability  of  bucIl  owner  ab- 
solate  except  in  cases  wh»e  a  motor  vehicle  had  been  stolen. 
In  the  case  of 

Sei^eaot  tb.  JobDBon,  168  lAich.  444; 

The  constitutionality  of  this  enbdivision  was  recognized;  but  the 
recent  case  of 

Dangherty  vs.  Thomas,  reported  in  the  Detroit  L^:al  News  for  April 
19th,  last,  at  page  141,  reverees  the  holding  in  Sergeant  vs.  Johnson  and 
declares  the  provimona  unconstitutional  on  the  ground  that  it  is  re- 
pugnant to  the  provision  preventing  the  taking  of  private  property 
without  due  process  of  law. 

In  view  of  this  last  decision  the  civil  liability  of  the  owner  or  op- 
erator of  any  motor  vehicle  causing  damage  to  another  is  governed  by 
subdivision  2  of  Section  10  of  Act  No.  318  of  the  Public  Acts  of  1909. 
This  subdivision  reads  as  follows: 

"Nothing  in  this  Act  shall  be  construed  to  curtail  or  abridge 
the  right  of  any  person  to  prosecute  a  civil  action  for  damage 
by  reason  of  injuries  to  person  or  property  resulting  from  the 
negligence  of  the  owner  or  operator,  or  his  agent,  employe  or 
servant  of  any  such  motor  vehicle,  or  resulting  from  the  negli- 
gent use  of  the  highway  by  them  or  any  of  them." 

This  leaves  the  law  upon  the  subject  substantially  the  same  as  it 
was  before  the  passage  of  the  1909  enactment.    The  case  of 

Hartley  vs.  Miller,  165  Mich.  115 

indicates  the  construction  placed  by  our  Supreme  Court  upon  the  law 
governing  cases  of  this  nature  previous  to  1909.  In  this  case  the  plain- 
tiff was  injured  by  an  automobile  which  had  been  loaned  by  the  de- 
fendant to  another.  It  was  held  that  the  owner  was  not  liable  not- 
withstanding the  fact  that  he  was  actually  present  in  the  car  at  the 
time  of  the  injury  complained  of,  although  not  driving,  or  in  any  way 
controlling  it. 

It  follows  that  in  accordance  with  the  above  decisions  of  the  Supreme 
Court  the  Ford  Motor  Company  would  not  be  liable  for  the  injury  to 
your  machine  unless  their  car  was  being  operated  by  an  employe  within 
the  scope  of  his  authority.  If  it  were  being  used  by  such  third  party 
without  the  knowledge  and  consent  of  the  Company,  or  by  an  employe 
outside  of  the  business  of  the  Company  uo  liability  would  attach  under 
the  holding  in  the  Hartley  case.  If,  on  the  other  hand,  the  person  in 
charge  of  such  machine  was  an  employe  and  was  acting  at  the  time  of 
the  injury  within  the  scope  of  his  employment,  then  the  Ford  Motor 
Company  is  liable  for  the  damage  that  you  have  suffered.  You  will  see 
therefore  that  the  proposition  resolves  itself  largely  into  a  question  of 
fact.  Of  course,  in  case  you  institute  a  suit  to  recover  for  the  injuries 
to  your  machine  the  burden  of  proof  would  be  upon  you  to  establish,  by 
a  preponderance  of  the  evidence,  the  facts  necessary  to  establish  lia- 
bility on  the  part  of  defendant. 

I  judge  from  your  letter  that  you  have  not  in  yonr  posseadon  at 
the  present  time  sufBcient  facts  to  make  out  a  cause  of  actira  under  i 
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the  law  as  it  now  stands.  If  sach  be  the  case  I  can  scarcely  advise  yon 
to  start  any  action.  Quite  possibly  you  may  be  able  to  secure  addi- 
tlooai  proof  which  will  make  out  a  case  for  you, 

I  sincerely  hope  that  you  will  be  able  to  do  tbia,  and  that  you  may 
secure  compensation  for  tbe  injuries  that  you  have  suffered. 
Respectfully  vours, 

GBAST  FELLOWS, 
Ca-pio.  Attorney  General, 

SCHOOL  LAW.  REMICXVAL  OF  TRUSTEES  OF  GKAI>EI)  DI8- 
TRICre.  The  State  Superintend«Jt  of  Public  Instruction  and  not 
the  township  board  has  authority  to  act. 

May  16,  1913. 

Mr.  James  R.  Comings,  Qalesburg,  Michigan : 

Dear  Sir — Your  letter  of  the  I3th  inst,  relative  to  the  authority  of  a 
township  board  to  remove  a  trustee  of  a  graded  school  district,  has  been 
received.  The  provisions  of  the  statute  relative  to  the  p<»wer  of  the 
township  board  in  this  regard  are  fonnd  in  section  4772  of  the  ('oinpiled 
Laws  of  1897,  as  amended,  the  same  being  section  8  of  Chapter  13  of 
Act  No.  164  of  the  Public  Acfs  of  1881,  entitled,  "An  Act  to  revise 
and  consolidate  the  laws  relating  to  public  instrnction  and  priniai*y 
schools  and  to  repeal  all  statutes  and  acts  contravening  the  provisions 
of  this  act."  Chapter  1  of  the  same  act  d^ls  with  the  powers  of  the 
superintendent  of  public  instrnction.  In  1911,  Act  No.  217  of  the 
Public  Acts  of  that  year  was  passed  amending  the  provisions  relating 
to  the  iKiwers  of  the  State  8tii)erintendent.  Subdivision  (i)  of  the  first 
section  thereof  confers  upon  that  official  the  power  and  the  duty  of  re- 
moving from  ofQce  npon  satisfactorj-  proof  and  with  proper  notice  any 
member  of  any  school  board  except  city  school  districts,  who  shall  be 
gnilty  of  the  misfeasance  or  nonfeasance  therein  mentioned.  It  will  be 
noted  that  this  subdivision  is  phrased  in  very  nearly  tbe  same  language 
as  is  employed  in  the  section  dealing  with  the  powers  of  the  township 
board. 

As  the  matter  now  stands  therefore  we  have  two  differ«it  sections 
of  the  mme  general  act,  the  one  conferring  the  power  of  removal  of 
district  officials  upon  the  township  board,  and  the  other,  a  later  amend- 
ment, conferring  that  power  in  practically  the  same  language  upon  the 
State  Superintendent  of  public  instruction.  The  question  is  presented 
therefore  whether  or  not  the  Legislature  in  enacting  the  latter  amend- 
ment to  the  general  school  law  intended  thereby  to  take  away  the  power 
then  iJosaessed  by  township  boards  and  confer  it  exclusively  apoa  the 
state  superintendent. 

It  seems  to  me  scarcely  probable  that  the  Legislature  intended  that 
the  power  of  removal  should  be  concurrent,  that  is,  that  it  might  be 
exercised  by  either  the  state  superintendent  or  the  township  boa^.  In 
this  connection  it  is  interesting  to  note  that  each  is  "required"  to  take 
action  and  to  remove  any  district  trustee  who  illegally  handles  any 
public  money  entrusted  to  his  care  or  who  refuses  and  neglects  to  per- 
form the  duties  of  his  ot^x  as  required  by  law.  In  other  words,  if 
we  are  to  accept  the  view  that  both  of  these  provisions  of  the  general 
school  law  are  now  operative  we  are  confronted  with  tbeypecoliar  sit- 
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QatioD  that  the  state  snperiDtendent  and  the  township  board  are  both 
charged  with  a  mandator;  duty  of  taking  action  in  every  case  of  mia- 
feasance  and  non-feasance  on  the  part  of  a  district  officer  that  may 
arise.  It  is  obvious  that  this  coDstraction  would  lead  to  namerons 
practical  difficulties. 

I  sm  of  the  opinion,  thraiefore,  that  it  was  not  the  intention  of  the 
L^slature  that  jurisdiction  in  this  matter  should  be  exercised  by  both 
the  state  superintendent  and  township  board,  and  that  the  enactm«)t 
of  1911  conferring  this  power  and  duty  np(Mi  the  former  most  be  con- 
Htrued  as  taking  away  such  power  and  duty  from  the  latter.  In  other 
words,  these  separate  sections  of  the  statute,  being  each  a  part  of  the 
same  general  act,  mnst  be  deemed  inconsistent,  in  which  case  the  later 
enactment  will  prevail.  T  am  impressed  that  this  construction  is  the 
only  one  that  can  be  safely  adopted  and  followed. 

Verv  respectfolly, 

GRANT  FELLOWS, 

Ca-g-o,  Attorney  G^ieral. 


INSOLVENT  BANKS.     OFFSET.     Amount  deposited  in  bank  may  be 
offset  against  indebtedness  owing  to  such  bank. 

May  16,  1913, 
Mr.  W.  V.  Sage.  Oobleville,  Michigan : 


Pear  Sir — Your  communifation  of  the  14th  inst.  is  before  me.  I  note 
your  statement  that  the  flobleville  Exchange  bank  closed  its  doors  on 
March  6th  last,  at  which  time  several  parties  held  certificates  of  deposit 
and  carried  cheiking  acconnts  in  the  bank  and  at  the  same  time  were 
makers  of  notes  held  by  the  bank  and  not  yet  due.  The  question  is  pre- 
sented as  to  whether  or  not  the  money  on  deposit  in  the  bank  at  the  time 
of  this  suspension  may  he  set  off  against  the  notes. 

Under  the  authority  of  the  decision  of  our  Supreme  Court  in  the  case 
of  Thompson  v.  Union  Trust  Company,  130  Mich.  508,  such  offset  should 
be  allowed.  It  does  not  occur  to  me  that  any  different  rule  should  apply 
in  the  case  of  a  private  bank  than  in  that  of  a  state  bank.  The  rule 
laid  down  by  the  various  courts  that  have  iiassed  upon  this  subject  con- 
tains no  exception  in  favor  of  any  particular  class  of  banking  institu- 
tions. Consequently,  it  follows  that  if  action  should  he  brought  by  the 
receiver  to  collect  any  of  these  notes  at  maturity  the  holder  thereof 
may  set  off  the  amount  that  he  had  on  deposit  in  such  bank  at  the 
time  of  its  suspension  on  the  6th  of  March. 

I  do  not  think  that  it  is  material  whether  such  money  was  deposited 
in  the  savings  department  and  evidenced  by  a  certificate,  or  carried  in 
the  customary  checking  account.  In  the  ease  of  Stone  v.  Dodge,  96 
Mich.  514,  it  was  sought  to  offset  against  indebtedness  held  against  a 
private  party  bv  an  insolvent  bank,  the  amount  of  a  certificate  of  de- 
posit which  had  been  secured  by  the  debtor  to  the  bank  subsequent  to 
the  suspension.  While  the  right  to  make  this  oflfset  was  denied  by  the 
court  upon  the  ground  that  it  ^-as  not  an  indebtedness  held  by  such 
party  at  the  time  of  the  suspension,  it  is  plainly  intimated  that,  had 
it  been  so  held,  the  offset  would  have  been  allowed.  Justice  McGrath 
delivering  the  opinion  of  the  court  says  in  part: 

"There  can   be  no  doubt  that  the  certificate  of  deposit  in^his.^M^^ 
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would,  in  a  proper  case,  be  a  [(loper  subject  to  set  off.  It  is  well  settled 
that  in  a  suit  by  a  receiver  of  an  insolvent  bank  npon  a  note  or  obligation 
due  the  bank,  the  defendant  will  be  allowed  to  set  off  his  deposit  or  a 
certificate  of  deposit  held  bj  him  at  the  time  of  the  suspension  of  the 
bank." 

Under  the  authority  of  the  decisions  of  the  Supreme  Court  above  re- 
frared  to,  it  follows  that  a  depositor  in  a  bank  which  has  become  in- 
solvent, whose  liability  to  such  upon  promissory  notes  not  matured  at  the 
time  of  suspension  of  payment  may  require  the  receiver  to  apply  the 
amount  of  the  deposit  on  the  notes;  and  any  depositor  against  whom  ac- 
tion is  brought  by  the  receiver  to  enforce  a  liability  upon  n^otiable 
paper  may  offset  the  amount  of  the  deposit  carried  by  him  in  such  in- 
solvent bank  regardless  of  whether  his  account  was  in  the  commercial 
or  the  savings  department  thereof. 

Very  respectfully, 

GRANT  PELLOWB, 

Ca-g-o.  Attorney  O^ieral. 


LIQUOR  LAW.  NUMBER  OP  IJCENSES.  A  city  that  has  a  popula- 
tion of  1200  situated  in  a  county  returning  to  the  license  system  after 
having  been  governed  by  the  local  option  law  may  grant  but  two 
retail  liquor  licenses. 

May  16,  1913. 

Mr.  H.  W.  Shulty,  West  Branch,  Michigan : 

Dear  Sir — ^Your  communication  of  the  14th  inst,  is  before  me.  I  note 
your  statement  that  the  City  of  West  Branch  according  to  the  last 
ofBcial  census  has  a  population  of  over  1200 ;  that  the  county  was  under 
the  local  option  law  two  jears  ago,  but  has  since  returned  to  the  license 
system;  and  that  two  applications  for  retail  liquor  licenses  have  been 
granted  this  year.  The  question  is  now  presented  as  to  the  right  of 
the  council  to  grant  a  third  license. 

Section  39  of  the  Wamer-Cramtoa  Ijaw  contains  this  provision : 

"It  is  understood  that  in  counties  that  have  adopted  local  option 
or  may  hereafter  adopt  the  same  and  afterwards  vote  to  return 
to  the  license  system,  there  may  be  established  saloons  not  to  ex- 
ceed one  to  every  five  hundred  inhabitants  of  any  township,  vil- 
lage or  city  in  said  county." 

It  follows  from  this  provision  that  only  two  retail  liquor  licenses  may 
be  lawfully  granted  by  your  common  council.  Any  license  in  excess  of 
that  number  would  be  invalid  and  no  protection  to  any  saloonkeeper 
attempting  to  operate  thereunder.  As  tiearing  upon  this  proposition,  I 
would  call  your  attention  to  the  decision  of  our  Supreme  Court  in  the 
recent  case  of  People  v.  ICdwards,  reported  in  the  Detroit  Legal  News 
for  April  19th  last,  at  page  158. 

Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


Digitized  oy 


Google 


ANNUAL  REPORT,   1818. 


TAXATION.     Local  aseeseiiig  o£Qcer8  are  bound  b;  tbe  action  of  the 
Btate  Tax  CominiBBioii. 

May  16,  1913. 
Mr.  Matthew  Hill,  Village  Assessor,  Yicksburg,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  coinmunicatiOD  of  the  14th  inst. 
relative  to  tlie  aseeesment  in  your  village.  I  note  your  statement  with 
reference  to  the  length  of  time  that  you  have  filled  this  office,  and  also 
the  action  that  the  State  Tax  Commission  has  taken  in  fixing  the 
value  for  assessment  piirpoeee  in  your  county  and  village. 

Upon  the  matter  that  you  have  submitted  I  would  advise  you  that 
you  are  bound  by  the  action  of  the  Commission.  Act  No.  17  of  the 
Public  Acts  of  1911,  amending  the  general  tax  law  of  the  State,  con- 
tains the  following  language. 

"Hie  action  of  said  board  or  member  done  as  provided  in  this 
act  shall  be  final.  When  any  property  has  l>e^  reviewed,  as- 
sessed and  valued  by  said  board  as  herein  authorized,  such  pro- 
perty shall  not  be  asse^ed  or  valued  at  a  lower  figure  within  a 
period  of  three  years,  where  the  property  remains  su^tantially  the 
same,  without  the  written  consent  of  said  board." 

The  Constitution  requires  that  all  assessments  upon  property  sliall 
be  on  the  cash  value  thereof.  (Sec,  7  Art.  X).  This  is  a  requireanent  that 
must  be  observed.  Very  likely  the  action  of  your  State  Tax  Commis- 
sion was  taken  with  this  constitutional  provision  in  view,  and  such  action 
being  final  is  binding  upon  you  in  your  office  as  assessor. 
Very  respectfully, 

GRANT  FELLOWS. 
Ca-g-o.  Attorney  General. 


SOLDIERS'  HOME  EMPrX)YE.    PEOPLE  VS.  JAMES  F.  IVES.    Re- 
fusal to  approve  bill. 

May  16,  1913. 

Col.    W.    T.    McGurrin,    Commandant   Soldiers'   Home.   Grand    Rapids, 
Michigan : 

Re.  People  vs.  James  F.  Ives. 

Dear  Sir — I  have  yours  of  the  10th  enclomng  me  the  bill  of  Mr,  Car- 
mody  in  the  above  entitled  case,  together  with  the  statement  of  the  trial 
judge.  From  these  it  appears  that  the  jury  upon  the  trial  found  that 
the  defendant  had  exceeded  his  duty  and  power  as  an  employe  of  the 
Soldiers'  Home,  and  had  committed  an  assault  and  battery,  I  call  your 
attention  to  the  language  of  my  letter  of  Ja'nuary  15th,  1913: 

"With  refei«nce  to  the  above  entitled  matter,  would  say  that  if  Mr. 
Ives  was  in  the  performance  of  a  duty  to  the  State  at  the  time  the 
claimed  assault  was  committed  he  should  be  acquitted,  and  if  he  was 
acquitted  on  the  ground  that  he  was  in  the  di8chan?e  of  a  public  duty 
his  defense  should  be  paid  for  by  the  State.  I  feel,  however,  that  this 
is  a  question  for  the  courts  to  determine  and  not  a  question  for  this 
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department.  I  have  therefore  seeo  the  Board  of  Auditors  and  have  in- 
formed them  of  my  views  and  have  suggested  to  them  this  course :  that 
you  be  authorized  to  employ  private  counsel  to  represent  Mr.  Ives  and 
if  Mr.  Ives  is  acquitted  the  ground  of  his  acquittal  would,  of  course,  be 
that  he  was  in  the  discharge  of  his  duty  to  the  State  and  the  State 
should  pay  for  his  defense  upon  proper  presentation  of  proper  vouchers 
to  the  State  Board  of  Auditors.  The  Board  of  Auditors  agree  with  me, 
and  you  will  kindly  act  accordingly  •  •  •  •  Yon  will,  of  course,  un- 
derstand from  this  that  if  it  is  decided  upon  the  trial  that  Mr.  Ives  was 
not  in  the  dischai^e  of  a  public  duty  and  was  guilty  of  an  unlawful 
assault,  I  cannot  approve  the  bills." 

The  jury  have  determined  by  their  verdict  that  Mr.  Ivee  was  not  in 
tlie  discharge  of  a  public  duty  and  was  guilty  of  an  unlawful  assault. 
The  jury  was  the  proirer  tribunal  to  which  this  queftion  must  be  sub- 
mitted and  in  view  of  the  express  statement  in  my  letter  of  the  15th,  I 
must  decline  to  approve  this  bill. 

I  am  herewith  returning  the  same  to  you,  together  with  the  transcript 
of  the  court's  statement. 

Kespectfnlly  yours, 

GRANT  FELLOWS, 

F-pi-o.  Attorney  General. 


LEQISLATION**  Inconsistent  acts,  one  last  passed  governs. 

May  16,  1913. 
Hon.  Townsend  A.  Ely,  State  Highway  Commissioner,  Lansing,  Michigan ; 

Dear  Sir — I  have  yours  of  the  14th  inst.  in  which  you  state: 

"Daring  the  past  legislature,  Senate  enrolled  Act  No,  119  amended  sec- 
tion 7,  Chapter  V,  Act  28^,  Public  Acts  of  1909.  Later  in  the  session, 
House  enrolled  Act  No.  211  was  passed  which  amended  the  same  section 
differently.    Which  one  is  lawful?" 

In  reply  thereto,  I  am  of  the  opinion  if  the  two  acts  are  inconsistent 
and  have  made  different  changes  in  the  original  act,  then  the  Act  last 
passed  should  alone  be  considered.  In  other  words.  Section  7,  Chapter 
V,  Act  283  of  the  Public  Acts  for  1909,  would  stand  as  amended  by  En- 
rolled Act  No.  211  of  1913.  Reepectfnilv  yours, 

GHANT  FELLOWS, 

Cr-pi-o.  Attorney  General. 


APPROPRIATIONS.  CURRENT  EXPENSES.  Money  appficable  to 
current  expenses  for  any  specified  year  whether  from  direct  appropria- 
tion or  other  sonrces  can  be  used  only  for  expenses  of  the  year  speci- 
fied in  the  appropriation  act,  or  the  year  in  which  the  receipts  from 
the  said  "other  sources"  become  available. 

May  17,  1913. 

Mr.  Edward  S.  Halsey,  Steward,  Pontiac  State  Hospital,  Pontiac,  Mich.: 

Dear  Sir — I  have  before  me  yours  of  the  10th  inst,  enclosing  bill  of 
Grand  Trunk  Ry.  Co.  for  weighing  cars  on  your  «ding  from  April  23, 
1 910.  to  March  28, 1913,  inclusive. 
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I  note  what  you  say  relative  to  not  haviDg  any  personal  knowledge 
of  an  intention  on  the  part  of  the  railroad  company  to  charge  for  weigh- 
ing these  cars.  I  find  that  on  Mareh  3.  1910,  the  G.  T.  Railroad  Com- 
■  pany  filed  its  tariff  schedule  for  weighing  cars  with  the  State  Railway 
Commission  as  provided  by  law,  and  that  said  tariff  schedule  was  ap- 
proved by  said  Commission.  Ordinarily,  the  filing  of  the  tariff  schedule 
might  be  construed  to  be  sufficient  itnowledge  to  the  public  that  the 
company  intended  to  charge  for  such  services  but  the  railroad  cMupany 
would  alBo  be  charged  with  knowledge  of  the  accounting  laws  of  the  State 
of  Michigan  as  expressed  in  section  1209  of  the  Compiled  Ijaws  of  1897, 
which  reads  in  part  as  follows : 

"Money  applicable  to  current  expenses  for  any  specified  year, 
whether  from  direct  appropriation  or  from  other  sources,  can  be 
used  only  for  the  expenaes  of  the  year  specified  in  the  appropria- 
tion act,  or  the  year  in  which  receipts  from  the  said  'other 
sources'  become  available." 

According  to  the  above  quoted  provision  this  bill  for  car  weighing 
from  April  23,  1910,  to  Sfarch  28,  1913,  would  not  be  a  proper  char^ 
against  your  appropriation  account  for  the  present  year.  However,  that 
portion  of  the  account  rendered  by  the  railroad  company  accruing  since 
July  1,  1912,  might  be  paid  and  charged  to  your  appropriation  account 
for  the  present  year  as  the  same  would  be  for  current  expenses  during 
this  fiscal  year  and  should  he  paid  on  or  before  December  15th  following 
the  end  of  the  said  fiscal  year,  and  if  the  same  should  be  paid  after  the 
close  of  the  appropriation  year  from  the  funds  of  the  preceding  year, 
your  requisition  for  same  should  be  accompanied  by  a  statement  under 
oath  from  the  proper  ofiBcer  that  said  disbursement  was  for  expenses  in- 
curred for  the  preceding  appropriation  year. 

Under  the  circumstances  I  would  advise  that  you  pay  that  portion  of 
the  bill  that  accrued  since  July  1st,  1912,  and  notify  the  railroad  com- 
pany that,  inasmuch  as  they  have  failed  to  present  for  payment  their 
bill  at  the  time  they  should,  this  amount  is  all  that  yon  are  authorized 
to  pay  at  this  time. 

Very  respectfully, 

GRANT  FELLOWS, 

G-g-o.  Attorney  General. 


VILLAGE    CHARTERS.      Method    of    amending    or    revising    Village 
Charters. 

May  17,  1913. 

Hon,  George  G.  Scott,   State  Senator,  Capitol,  1-ansing: 

Dear  Sir — I  have  your  communication  of  March  13th  in  which  you 
refer  to  the  fact  that  many  villages  are  incorjiorated  under  the  pro- 
visions of  Act  No.  3  of  the  Public  Acts  of  189.".  sind  acts  amendatory 
thereto.  Ton  also  refer  to  Act  No.  278  of  the  rnblic  Acts  of  1909  pro- 
viding for  the  incorporation  of  villages,  the  eleclion  of  a  charter  com- 
TTiission,  etc..  and  state  that  "The  question  arises  whether  the  charter 
of  the  villages  incorporated  under  Act  No.  3  can  legally  be  amended 
by  general  amcndmonts  of  said  act,  or  whether  such  amendments  must 
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be  made  as  provided  in  Act  278  of  the  Pablic  Acta  of  1909,  known  as 
the  Home  Rule  Act." 

In  reply  thereto  ivould  say  Pection  20  of  article  VIII  of  the  Congti- 
tutioD  authorii'^B  the  legislature  to  provide  by  a  general  law  for  the  in- 
corporation of  cities  and  villages.  Section  21  as  originally  subraitted 
provides  that  "Under  such  general  laws,  the  electors  of  each  city  and 
village  shall  hare  power  and  authority  to  frame,  adopt  and  amend  its 
charter,  and,  through  its  regularly  constituted  authority,  to  pass  all  laws 
and  ordinances  relating  to  its  municipal  concerns,  subject  to  the  con- 
stitution and  general  laws  of  this  state." 

It  would  seem  that  any  rule  of  law  relative  to  amendments  to  char- 
ters that  would  be  applicable  to  Act  278  of  the  Public  Acts  of  1909,  the 
City  Home  Rule  Act,  would  be  equally  applicable  to  Act  278  of  the 
Public  Acts  of  1909,  the  Village  Home  Rule  Act,  as  both  acts  were 
passed  by  the  legislature  under  authority  of  the  same  provision  of  the 
Constitution.  The  supreme  court  has  held  that  under  authority  of  Act 
279  of  the  Public  Acts  of  1909,  revision  of  a  charter  must  precede  its 
amendment. 

Attorney  General  v.  Commoa  Council,  164  Mich.  369  (388). 

It  has  also  been  held  that  under  the  provisions  of  section  21  of  Act 
203  of  the  Public  Acts  of  1911.  an  amending  statute,  an  amendment  of 
an  existing  charter  is  unconstitutional. 

Attorney  General   v.  Detroit  Common  Council,  168  Mich.  249 
(252). 

In  order  to  make  it  possible  to  amend  a  portion  of  a  charter  prior 
to  a  revision  thereof,  said  section  21  of  Article  VIII  of  the  Constitution 
was  amended  to  read  as  follows: 

"Under  such  general  laws,  the  electors  of  each  city  and  village 
shall  have  power  and  authority  to  frame,  adopt  and  amend  its 
charter,  and  to  amend  an  existing  charter  of  the  city  or  village 
heretofore  granted  or  passed  by  the  legislature  for  the  government 
of  the  city  or  village,  and,  through  its  regularly  constituted  au- 
thority, to  pass  all  laws  and  ordinances  relating  to  its  municipal 
concerns,  snbject  to  the  constitution  and  general  laws  of  this  state." 

Accordingly,  if  the  legislature  provides  in  the  Village  Home  Rule  Act, 
as  I  understand  it  has  provided  by  amendment  of  the  City  Home  Rule 
Act,  for  the  amendment  of  portions  of  a  village  charter  piecemeal  and 
prior  to  revision,  it  would  seem  that  such  action  may  be  taken  without 
constitutional  objection.  I  have  pointed  out  the  foregoing  in  order  that 
the  matter  may  be  clearly  before  you  for  your  consideration. 

In  view  of  the  language  of  the  Constitution  and  of  the  legislative  en- 
actments, I  am  inclined  to  believe  that  it  was  the  intent  of  the  framers 
of  the  Constitution,  as  it  seems  also  to  have  been  the  intent  of  the  legis- 
lature, to  prescribe  one  general  means  for  amending  or  revising  village 
charters.  It  is  therefore  my  opinion  that  the  legislature  would  not  have 
the  right  or  authority  to  amend  Act  No.  3  of  the  Public  Acts  of  1895,  but 
that  any  action  which  may  be  taken  by  cities  incorporated  nader  the 

U.grizcdoyGoOgk' 


564  ANNUAL  HBPORT,   1913. 

latter  act  tending  towards  ameodment  or  revision  of  chart«^  must  I 
taken  under  authority  of  Act  278  of  the  Public  Acts  of  1909. 
Very  respectfully, 

GRANT  FELLOWS, 
L-g-o.  Attorney  General. 


SCHOOL  TjAW.  Copies  of  all  text  books  sold  by  company  must  be  filed 
with  Superintendent  of  Public  Instruction  under  the  terms  of  Enrolled 
Act  No.  171  of  the  Session  of  1913.  Uniform  prices  contemplated,  by 
act  No.  171,  P.  A.  1913.  Enrolled  Act  No.'  171  of  1913  does  not  repeal 
free  test  book  act. 

May  17,  1913. 

Hon.  Luther  L.  Wright,  Supt.  Public  Instruction,  Capitol,  Eiansing: 

Dear  Sir — ^You  have  submitted  to  this  department  a  request  for  an 
opinion  with  respect  to  certain  features  of  enrolled  Act  No.  171  of  the 
Session  of  1913.    I  will  discuss  the  same  in  the  order  presented  by  you. 

First.  "Section  1  reads  as  follows:  'He  shall  file  copies  of  all  test- 
books  sold  by  the  company  manufacturing  such  book,  in  the  ofSoe  of 
the  state  superintendent  of  public  instruction.'  etc.  Am  I  to  construe 
this  as  meaning  that  any  publishing  company  desiring  to  sell  schoolboohs 
in  Michigan  must  send  me  a  copy  of  every  textbook  published  by  the 
company,  or  only  such  books  as  they  desire  to  offer  for  sale  in  Michigan?" 
I  am  of  the  opinion  that  Section  1  requires  the  filing  in  your  office  of  a 
copy  of  all  textbooks  sold  by  the  Company,  and  not  merely  copies  of 
such  books  as  they  desire  to  offer  for  sale  in  Michigan. 

Second*.  "Section  2  reads  as  follows:  'That  he  will  furnish  any  of 
the  books  listed  in  said  statement  and  in  any  other  statemrait  subse- 
quently filed  by  him  within  five  years,  to  any  school  district  and  any 
school  corporation  in  the  state  of  Michigan  at  the  lowest  price  contained 
in  said  statement,'  etc.  School  book  publishers  will  desire  to  file  a  num- 
ber of  different  prices  contingent  upon  the  way  they  do  business.  For 
example,  they  will  want  to  make  a  net  price  covering  a  contract  of  five 
years  that  will  be  lower  than  the  net  price  for  books  that  are  sold  with- 
out a  contract  or  on  a  contract  for  a  few  number  of  years.  May  I,  under 
the  law,  entertain  two  kinds  of  net  prices  aa  indicated  above,  or  am  I  to 
consider  only  one  net  price,  and  that  the  lowest?"  The  only  prices 
which  the  Act  contemplates  are  the  usual  list  price,  the  lowest  whole- 
sale price  and  the  lowest  exchange  price  and  it  is  not  proper  or  permis- 
sible for  schoolbook  publishers  to  file  different  and  distinct  prices  con- 
tingent upon  the  way  they  do  business.  It  was  the  evident  intMt  of  the 
Legislature  to  provide  a  uniform  price  at  which  all  might  buy. 

Third.  "Section  12  reads  as  follows:  'All  acts  or  parts  of  acts  in- 
consistent herewith  are  hereby  repealed.'  Does  this  repeal  the  act  which 
allows  school  districts  by  a  vote  of  the  people  at  an  annual  meeting  to 
furnish  free  textbooks?  Does  it  repeal  the  obligation  upon  boards  of 
education  to  adopt  a  list  of  textbooks  for  five  years.  If  the  latter  is  not 
repealed,  would  the  lowest  net  price  necessarily  be  the  price  for  five  years 
if  boards  must  adopt  textbooks  for  a  tenn  of  five  years?"  The  repealing 
clause  in  said  act  only  repeals  acts  or  parts  of  acts  inconsistent  with  the 
provisions  of  enrolled  act  No-  171,  I  have  esamlned  the  acts  you  refer  - 
to,  namely, — that  which  allows  school  districts  to  furnish  free  text- 


ATTORNBT  GENERAL.  55fi 

booka,  and  that  creating  an  obligation  upon  boarda  of  edncation  to 
adopt  a  list  of  textbooks  for  five  jear^  and  I  do  not  find  anything  in 
those  acts  inconsistent  with  enrolled  Act  No.  171.  Act  No.  171  simply 
provides  for  a  filing  of  prices  and  contemplates  the  filing  of  subsequent 
statements  as  snch  prices  may  from  time  to  time  change.  It  does  not 
contemplate  the  making  of  contracts  for  any  period,  neither  does  it  pro- 
vide a  uniform  system  of  textbooks  for  any  period  of  time.  Conse- 
quently, the  effect  will  be  that  those  districts  wherein  the  free  textbook 
provision  is  effective  and  those  districts  where  certain  textbooks  are 
prescribed  for  a  certain  period  of  time  will,  as  well  as  other  parts  of 
the  state  have  the  opportunity  of  purchasing  their  textbooks  at  the  prices 
current  and  listed  in  your  office. 

Respectfully  yours, 

GRANT  FELLOWS, 
Cr-pi-o.  Attorney  General. 


LIQUOR  LAW.    Rights  of  surviving  partner  undei;  retail  liquor  license. 

Rights  of  administrator  of  deceased  partner.    New  bond  required. 
BOARDS  OF  SUPERVISORS.     Method  of  calling  special  meeting. 

May  17,  1913.' 
A,  L.  Sayles,  Prosecuting  Attorney,  Newberry,  Michigan: 

Dear  Sir — I  have  yours  of  the  14th  inst.  in  which  you  state: 

"Referring  to  Section  40  of  Act  170  of  the  Public  Acts  of  1911,  license 
is  granted  to  John  Doe  and  Richard  Doe  and  th^r  bonds  approved. 
After  the  first  day  of  May  John  Doe  died.  Is  it  necessary  to  have  the 
administrator  of  his  estate  file  a  new  bond.  Should  this  be  in  addition 
to  the  former  bond  filed  by  the  partners  or  should  the  administrator 
be  the  sole  principal  on  the  new  l}oud?  What  notice  is  necessary  for  a 
special  meeting  of  a  board  of  snpervisoiB?" 

In  reply  to  the  first  proposition  submitted :  The  death  of  one  partner 
would  have  the  effect  of  rendering  void  the  previous  bond  furnished  by 
the  co-partnership.  If  the  Administrator  of  the  deceased  partner  desires 
to  continue  the  business  during  the  remainder  of  the  license  year  he  may 
only  do  80  by  complying  with  Section  40  of  Act  No.  170  of  the  P.  A.  of 
l&ll.  It  will,  in  any  event,  be  necessary  for  the  surviving  partner  to 
furnish  a  new  bond  if  he  desiree  to  continue  businesa  during  the  re- 
mainder of  the  license  year,  and  if,  as  before  stated,  the  Administrator 
desires  to  participate  in  the  business  be  may  join  with  the  surviving 
partner  in  a  new  bond. 

In  reply  to  your  second  proposition,  I  call  your  attention  to  Section 
2483  of  the  Compiled  Laws  of  1897  which  prescribes  the  method  for  the 
calling  of  special  meetings  of  Boards  of  Snpervisora 

Respectfully  yours, 

GRANT  FELLOWS, 

Cr-pi-o.  Attorney  OeneraL 
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INCOMrATUlILITY.     Oounty  ti-uant  officer  and  district  school  officer 
not. 

May  17,  1913. 
Emil  Joboson,  Beed  City,  Micti. : 

Dear  Sir — I  have  yours  of  the  13th  inst,  in  which  you  aslt  whether 
or  not  a  County  truant  officer  can  hold  a  district  school  offlca 

The  general  rule  is  that  a  person  may  bold  two  offices  unless  the  same 
is  expressly  forbidden,  or  the  duties  of  the  two  ofQces  in  some  way  ciwi- 
flict.  I  have  found  no  provision  of  law  which  expressly  forbids  the  hold- 
ing of  these  two  offices,  neither  do  I  know  of  any  conflict  between  the 
duties  thereof. 

Consequently,  I  am  inclined  to  the  opinion  that  the  two  offices  can  be 
held  by  the  same  person. 

Respectfully  yours, 

GBAJJT  FELLOWS, 

Cr-pi-o.  Attorney  General. 


TAXATION,  SOLDIERS'  EXEMPTION  FEOM.     Real  estate  must  be 
occupied.    Not  exempt  from  special  taxes. 

May  17,  1913. 
G.  M.  Lyon,  Supervisor,  Sherman  City,  Michigan: 

Dear  Sir — I  have  yours  of  the  15th  in  which  you  request  information 
relative  to  the  Soldiers'  Exemption  law.     You  state: 

"In  tbe  Public  Acts  of  1911,  No.  174  it  states  that  a  soldier  or  sailor's 
widow  shall  be  exempt  on  a  homestead  on  certain  conditions,  which  would 
be  40  acrm  as  I  understand  it. 

Now  what  I  want  to  know  is  this,  is  it  necessarj-  for  such -soldier  or 
widow  to  occupy  such  homestead  all  of  the  time?  I  have  two  cases 
where  the  soldiers  rent  their  farms  (or  homesteads)  and  they  are  away 
part  of  the  time.  I  also  have  another  case  where  a  soldier's  widow  lives 
on  the  next  farm  adjoining  with  her  daughter,  but  gets  her  support 
from  the  homestead.  Also  should  these  homesteads  be  assessed  for  a 
special  tax  such  as  a  drain  tax  special,  or  a  drain  tax  at  lar^,  where  a 
certain  per  cent  of  a  drain  tax  is  spread  at  large  on  the  township.  Of 
course  the  Drain  Commissioner  regulates  the  amount  of  the  special  drain 
tax  on  each  description  according  to  the  b^ie&t  tbey  derive." 

In  reply  thereto,  it  is  the  ruling  of  this  department  that  such  real 
estate  to  be  exempt  must  be  occupied  by  the  person  claiming  the  ex- 
emption. If  the  farms  are  rented  to  others  no  exemption  should  be 
allowed.  The  same  rule  would  apply  in  the  case  mentioned  by  you  of 
a  widow  who  lives  on  an  adjoining  farm  with  her  daughter. 

In  reply  to  your  third  proposition,  the  soldiei-s'  exemption  act  does  not 
relieve  from  special  tax;  that  portion,  however,  of  a  drain  tax  which  is 
entered  at  large  against  the  township  is  not  a  special  tax  and  from  this 
tax  a  person,  if  exempt  from  general  taxes,  would  not  be  compelled  to 
pay. 

Eespectfullv  vours, 

GRANT  FELI^WS, 

Cr-pi-o.  Attorney  GenCTaJI.  | 
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OPPICBS.  INCOMPATIBILITY.  The  office  of  overseer  of  highways  ia 
incompatible  with  that  of  a  member  of  the  township  board. 

TOWNSHIP  MONEYS.  It  is  the  duty  of  the  treasurer  to  comply  with 
a  resolution  of  the  township  board  relative  to  the  depositiog  thereof. 

May  19,  1913. 
Mr.  J.  P.  Hartley,  Bentley,  Michigan: 

Dear  Sir — Yonr  letter  of  the  15th  inst.  addreeBed  in  this  department 
has  been  received.  In  reply  to  the  various  queetions  that  you  have  sub- 
mitted I  will  say  that  this  department  has  heretofore  held  that  a  Justice 
of  the  peace  who  is  a  member  of  the  township  board  may  not  hold  the 
office  of  overseer  of  highways  at  the  same  time.  This  holding  is  baaed 
upon  the  proviBJons  of  the  statute  giving  the  township  board  a  certain 
supervisory  control  over  the  overseer,  with  power  to  fix  the  compensa- 
tion of  the  latter  officer  within  the  limits  prescribed  by  law.  These 
considerations  would  not  of  course  apply  to  a  justice  of  the  peace  who 
is  not  a  member  of  the  board ;  but  in  this  connection  I  would  call  your 
attention  to  the  fact  that  any  justice  is  liable  to  be  called  at  any  time 
to  sit  as  a  member  of  the  board.  It  has  been  the  policy  of  this  depart- 
ment to  hold  these  offices  incompatible  for  the  reason  suggested.  It 
follows  that  the  incumbent  of  one  of  these  offices  who  accepts  the  other, 
thereby  vacates  the  first. 

With  reference  to  the  power  of  a  township  board  to  require  the  treas- 
urer to  deposit  money  belonf^ing  to  the  township  in  a  particular  bank, 
I  would  call  your  attention  to  Act  Ko.  ^05  of  the  Public  Acts  of  1909, 
which  contains  the  following  proviso: 

"The  township  board  of  any  townaliip  may  pi-ovide  by  resolu- 
tion for  (he  depositing  of  any  or  alt  moneys  coming  into  the 
hands  of  the  treasiirer  of  said  township,  and  said  treasurer  shall 
deposit  said  money  in  such  bank,  banks  or  depository  within  the 
county  in  which  said  township  is  located  as  said  township  board 
may  direct,  subject  to  the  provisions  of  this  act." 

It  will  be  noted  from  the  language  quoted  above  that,  if  the  township 
board  takes  the  action  suggested,  the  duty  ia  placed  upon  the  treasurer 
of  complying  therewith  and  depositing  the  money  in  accordance  with 
the  resolution  of  the  board. 

Very  respectfully, 

GBANT  FELLOWS, 
Ca-g-o.  Attorney  General. 
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DRAIN  LAW.    The  qaeation  of  the  Decessity  of  a  drain  need  not  be  sub- 
mitted to  tlie  varione  township  boards  in  the  case  of  joint  county  drains. 

May  19,  1913. 

Mr.  W.  T,  Shafer,  Drain   CommiBsioner,  37  Quigiey  Boulevard,  Grand 
Rapids,  Michigan : 

Dear  Sir — Your  communication  of  the  17th  inst.  requesting  an  opinion 
from  this  department  upon  the  matter  therein  submitted  is  at  hand. 
Your  inquiry  is  ae  follows:  "In  Joint  county  drains  are  the  township 
boards  required  to  act  the  same  as  in  a  drain  affecting  only  one  county?" 

The  construction  of  drains  traversing  more  than  one  connty  is  gov- 
erned by  the  provisions  of  chapter  7  of  the  drain  law  as  last  amended  by 
Act  185  of  the  Public  Acts  of  1911.  The  second  section  of  this  chapter 
provides  for  Joint  action  by  the  conimissionera  of  the  countieB  involved, 
and  the  necessity  of  such  drain  or  any  other  matter  relative  thereto  is 
to  be  determined  by  these  officials.  It  is  further  provided  that  in  case 
they  fail  to  agree,  the  ultimate  decision  upon  any  disputtid.  question  shall 
rest  with  the  State  Highway  Commissioner.  There  is  no  intimation  in 
the  chapter  that  the  question  as  to  whether  or  not  such  drain  is  neces- 
sary and  conducive  to  public  health,  convenience  and  welfare,  is  to  be 
determined  by  the  township  boards  of  the  various  townships  traversed. 
It  seems  evident,  therefore,  that  it  was  the  legislative  intent  that  the 
provision  relative  to  the  submission  of  this  question  to  the  various  town- 
ship boards  should  apply  only  to  drains  situated  wholly  within  one 
county  and  not  to  those  traversing  two  or  more  counties. 
Verv  respectfully, 

GRANT  FELLOWS, 

Ga-g-o.  Attorney  General. 


TAXATION.  MORTGAGE  AND  LAND  CONTRACTS.  A  mortgage 
or  land  contract  not  recorded  under  the  provisions  of  Act  No.  91  of 
the  Public  Acts  of  1911  is  subject  to  taxation  under  the  general  law. 

May  19,  1913. 
Mr.  W.  E.  Pear,  Fowlerville,  Michigan : 

Dear  Sir — Under  date  of  the  15th  inst.  you  have  requested  an  opinion 
from  this  department  as  to  your  right  to  assess  an  instrument  designated 
as  a  lease-contract  or  contract-lease.  It  appears  from  your  statement 
that  the  instrument  in  question  is  an  executory  contract  for  the  sale  of 
land.  Such  being  the  case,  it  comes  within  the  pi-ovisions  of  Act  No.  91 
of  the  Public  Acts  for  the  year  1911  providing  for  the  assessment  and 
collection  of  a  specific  tax  upon  certain  credits.  I  assume  that  if  these 
instruments  have  been  presented  for  record,  the  specific  tax  provided  by 
the  act  cited  above  was  duly  collected  by  the  county  treasurer,  which 
would  render  the  instrument  so  recorded  exempt  from  other  and  further 
taxation. 

However;  if  these  contracts  were  not  recorded  they  are  taxable  under 
the  general  law  and  it  would  be  your  duty  in  such  case  to  place  them 
upon  the  assessment  roll.    This  is,  as  I  understand  your  statement,  the 
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situation  presented  in  several  instances  in  your  township.  It  follows 
that  these  contracts  not  recorded  should  be  taxed  under  the  geDeral 
law. 

Very  respectfully, 

GRANT  FELLOWS, 
Ca-g'O,  Attorney  General. 


HIGHWAY  LAW.  VOTING  OF  TAXES.  Electors  at  the  annual  meet- 
ing voting  a  certain  percentage  tax  for  highway  purposes  must  be 
deemed  to  have  had  in  mind  the  assessed  valuation  of  the  preceding 
rear. 

May  19,  X913. 

Mr.  F.  P.  McCormick,  AsBistant  Prosecuting  Attorney,  Bay  City,  Mich. : 

Dear  Sir— -You  have  requested  an  opinion  upon  the  following  state- 
ment of  facts: 

"At  the  annual  township  meeting  the  electors  of  a  township  in  de- 
termining the  tax  to  be  raised  for  the  ensuing  year  fixed  upon  a  per- 
centage basis,  relying  upon  the  valuation  of  property  as  then  upon  the 
assessment  roll.  Since  the  town  meeting  tlie  State  Board  has  greatly 
increased  the  assessed  valuation  of  property  in  the  township.  If  the 
supervisor  spreads  the  tax  upon  the  percentage  fixed  by  the  electors  upon 
the  valuations  os  fixed  by  the  State  Board,  they  will  raise  more  money 
than  they  contemplated  and  more  than  they  have  any  use  for.  Will  you 
kindly  advise  me  what  course  should  be  pursued  by  the  township  or  Its 
offlcers  in  spreading  the  amount  of  tax  to  be  collected." 

This  is  a  matter  that  is  controlled  by  the  provisions  of  chapter  2  of  the 
general  highway  law  of  1909.  which  provides  that  the  atnouut  of  tax 
for  each  fund  shall  not  exceed  fifty  cents  on  each  one  hundred  dollars 
valuation  "according  to  tlie  assessment  roll  for  the  last  preceding  year." 
It  will  be  noted  from  the  language  used  that  the  amount  of  assessed 
valuation  for  the  preceding  year  is  controlling  as  to  the  amount  that 
may  be  raised  for  each  of  these  funds.  It  occurs  to  me,  therefore,  that 
wlieai  the  electors  at  the  annual  town^ip  meeting  voted  for  a  certain 
percentage  "upon  the  assessed  valuation"  they  must  be  deemed  to  have 
had  in  mind  the  asBeased  valuation  of  the  preceding,  rather  than  of  the 
ensuing  year.  Therefore,  the  amount  of  tax  voted  is  to  be  determined 
by  reference  to  last  year's  assesBment  roll  and  the  percentage  to  be  levied 
upon  the  assessed  valuation  of  this  year  as  fixed  by  the  State  Board, 
is  to  be  determined  in  accordance  with  the  amount  so  fixed. 
Very  respectfully, 

GRANT  FELLOWS, 

Oa-g-o,  Attorney  Genera!. 
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STATE  SANATOHIUM.    MEDICAL  ASSISTANT.    Sbouli  be  a  physi- 
cian. 

May  20,  1913. 

Dr.  E.  B.  Pierce,  Supt,  Michigan  State  Sanatorium,  Howell,  Mich.: 

Dear  Sir — Yonr  letter  of  the  19th  inat.  stating  that  you  are  looking  for 
an  assistant  at  the  SaDatoriom,  and  deeire  to  know  whether  or  not  Boch 
aBsistant  must  be  a  physician  registered  in  this  state,  is  before  me. 

With  reference  to  this  matter  I  would  caJl  your  attention  to  the  pro- 
visions of  Sec,  7  of  Act  254  of  the  Public  Acts  of  1905,  which  provide 
as  follows: 

"The  Medical  Superintendent,  with  the  consent  of  the  Board 
of  Trustees,  shall  appoint  such  other  otBcers,  assistants  and  em- 
ployes in  and  for  the  Sanatorium  as  may  be,  from  time  to  time, 
necessary  to  carry  into  effect  tbis  act;  Provided,  however.  That 
all  medical  officers  shall  be  well  educated  physicians  •  •  "" 

It  occurs  to  be  tliat  the  word  "physicians"  as  used  in  the  section 
quoted  above  must  be  conetiiied  to  mean  one  who  is  entitled  to  hold  him- 
self forth  as  such  and  to  practice  medicine  under  the  laws  of  this  State, 
in  other  words,  one  who  has  been  registered  in  conformity  with  the 
provisions  of  act  No,  237  of  the  Public  Acts  of  1899  as  amoided.  I  am 
therefore  of  the  opinion  that  any  medical  assistant  employed  by  yoa 
nmst  conform  to  the  requirements  placed  upon  practicing  physicians. 
Very  respectfully. 

GRANT  FELLOWS, 

Ca-Ia-o.  Attorney  General, 


TAXATION.     MONEY    INVESTED   IN   OTHER   STATES.     General 
considerations  discussed. 

May  20,  1013. 

John  H.  O'Neill,  Plielps  P.  0..  Charlevoix  Co.,  Michigan: 

Dear  Sir — Your  communication  of  the  6fh  inst.  addressed  to  this  de- 
partment and  reqoestinf^  an  opinion  upon  the  matter  therein  submitted 
has  been  received.  As  I  understand  your  statement  a  certain  resident  of 
your  township  has  invested  $2000.00  in  another  state;  that  he  claims 
he  is  not  subject  to  taxation  thereon  because  he  receives  no  benefit  from 
his  investment;  and  that  he  paid  the  tax  on  this  amount  last  year  under 
protest  and  that  it  was  retume<l  to  him  by  the  township  Iward.  The 
question  is  now  presented  as  to  whether  or  not  the  amount  so  invested 
is  subject  to  taxation  in  your  township. 

Without  definite  information  as  to  the  precise  character  of  the  property 
in  which  the  money  is  invested  we  are  unable  to  advise  you  with  certainty. 
I  might  surest,  however,  that  if  the  $2000.00  in  question  is  invested 
in  realty  in  some  other  state,  or  in  personal  property  that  has  no  tangible 
value,  it  should  not  be  taxed.  If  on  the  other  hand,  it  is  invested  in 
personalty  having  a  positive  cash  value,  the  owner  should  be  taxed  there- 
on at  the  place  of  his  legal  residence,  that  is,  in  your  township.  In  any 
event,  it  is  the  value  of  the  personalty  in  which  the  money  ^iii^y>^4^ 
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that  is  a  basis  for  taxation.  It  is  obvions  that  this  value  may  be  either 
greater  or  less  than  <20O0.00.  I  would  respectfully  sujigeBt  that  you 
aacertain  the  preoise  nature  and. value  of  (he  property  and  that  yon 
then  sulHnit  the  matter  to  your  Prosecuting  Attorney,  for  his  opinion 
thereon. 

Eeepectfullv  yours, 

GRANT  FELLOWS, 
Ca-la-o.  Attorney  General. 


TAXATION.  PERSONALTY.  A  change  in  location  or  disposition  of 
personalty  after  the  first  day  of  May  does  not  affect  the  assewment 
made  for  such  vear. 

May  20,  1913. 

Matbeii'  Artis,  Oassopolis,  Mich.,  R.  No,  3: 

Dear  Sir — I  am  in  receipt  of  a  letter  from  Thomas  J.  Bresnahau  of 
your  county  requesting  that  this  department  advise  you  with  reference 
to  a  certain  assessment  in  your  town^ip. 

As  I  understand  the  situation  presented  the  party  in  question  was 
the  owner  of  |20(M).00  in  casii  at  the  time  you  took  the  assessment  for 
your  township  and  that  he  lias  since  invented  this  money  in  real  estate. 
Tlie  question  i»  presented  as  to  whether  or  not  you  should  remove  the 
12000  fi-oni  your  assessment  roll. 

Upon  the  matter  submitted  I  wo\iId  call  your  attention  to  Section  17 
of  the  General  Tax  I^w  which  provides  in  subt^tance  that  a  change  of 
location  or  disposition  of  personalty  after  the  first  of  May  shall  not  affect 
the  assessment  made  for  such  year.  Applying  this  provision  of  the 
statute  it  fidlows  that  if  the  |)arty  in  question  parted  with  the  ownerehip 
and  jMiwession  of  the  money  since  the  1st  of  May  it  would  not  be 
c()mpetent  for  you  to  strike  the  amount  from  the  n>H.  On  the  other 
hand  if  the  transaction  occurred  before  that  date  it  would  be  pi-oper 
for  yon  to  do  so.  I  would  suggest,  therefore,  that  you  ascertain  the 
time  at  which  the  money  changed  hands  and  be  guided  accordingly. 
Very  respectfullv, 

GRANT  FELLOWS. 

f'a-la-o.  Attomev  General. 


I>RA1N  LAW.     RIGHT  OF  WAY.     The  imrchaser  of  state  tax  linids 
has  no  authority  to  i-elenae  the  right  of  way  until  he  has  proved  up. 

Mav  20.  1013. 
II.  A.  Triplett.  Manton,  Mich.: 

Dear  Sir — Your  commnnication  of  the  I'ilh  Inst,  addi'essed  to  flie 
r on imiss loner  of  the  State  Ijind  Office  has  been  i-eferred  to  this  depart- 
ment for  consideration  and  reply. 

I  note  your  statement  thai  a  certain  drain  is  being  constructed  aci-oss 
your  place  and  that  the  Drain  Commissioner  intends  to  assess  your  land 
for  the  benefits  received  thweby.  .As  I  nnderstiuid  the  situation,  it  is 
your  contention  that  inasmuch  as  you  are  to  be  required  to  contribute 
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towards  the  cost  of  conBtmcting  the  drain  jou  should  have  the  handliag 
of  the  right  of  way. 

The  various  proviBions  of  the  drain  law  relative  to  the  securing  and 
releasing  of  the  right  of  way  across  lands  to  be  traversed  by  a  prop(«ed 
drain  seem  to  indicate  that  only  those  vested  with  a  free  hold  estate 
in  such  land  may  execute  such  release.  I  am  therefore  of  the  opinion 
that  yon  have  no  control  over  the  same  until  you  have  proved  up  and 
have  received  your  deed  from  the  State.  This  may  seem,  in  a  way, 
unjust  to  you,  but  it  clearly  is  the  law  as  it  now  stands. 
Very  respectfully, 

GRANT  FELLOWS, 

C^la-0.  Attorney  General. 


TAXATION.  EXEMPTION  OF  SOLDIERS.  All  property  owned  by 
such  whether  taxed  specifically  or  under  the  general  law  should  be 
considered  in  determining  whether  a  person  is  entitled  to  such  ex- 
emption. 

May  20,  1913. 

W.  H.  Stickel,  Kibbie,  Mich.: 

Dear  Sir — Your  letter  of  the  19th  inst.  requesting  an  opinion  from  this 
department  upon  two  matters  th^ein  submitted  is  before  me. 

With  reference  to  the  soldier  to  whom  you  refer  I  understand  that 
the  personalty  and  realty  owned  by  him  and  subject  to  taxation  under 
the  general  tax  Inw  of  the  state  is  less  than  $3000.00,  but  that  he  is 
the  owner  of  certain  mortgages  upon  which  he  has  paid  the  specific 
tax  provided  for  by  Act  91  of  the  Public  Acts  of  1911,  which  makes 
the  total  value  of  his  property  in  excess  of  that  amount.  The  question 
is  presented  as  to  whether  or  not  the  value  of  such  mortgages  is  to  be 
considered    in    determining   the   amount  of   his   taxable   property. 

Act  No.  174  of  the  Public  Acts  of  1911,  which  deals  with  the  real 
property  exempted  from  taxation,  provides  that  the  exemption  granted 
to  old  soldiers  shall  not  operate  to  relieve  from  the  payment  of  taxes 
any  such  who  are  the  owners  of  taxable  property  of  greater  value  than 
f;{(MI0.0O.  It  seems  to  me  that  the  expression  "taxable  property"  must 
be  construed  to  mean  all  property  whether  taxable  under  the  general 
law  of  the  state  or  under  a  measure  providing  for  a  specific  tax  thereon. 
Doubtless  it  was  the  intention  of  the  Legislature  to  relieve  from  the 
burden  of  taxation  upon  realty  owned  and  occupied  by  them  as  a 
homestead,  those  soldiers  who  were  the  owners  of  a  small  amonnt  of 
property  only.  I  am  impressed  that  a  different  construction  than  the 
one  indicated  above  would  operate  in  many  instances  to  grant  such 
exemption  to  parties  poSHessed  of  considerable  means  and  who  were 
not  designed  by  the  Legislature  to  be  constituted  beneficiaries  of  the 
exemption  law. 

It  is  my  opinion  therefore,  that  the  imrty  to  whom  you  refer  is  sub- 
ject to  taxation  upon  all  of  the  personal  and  real  estate  owned  by  him. 

Your  second  inquiry  deals  with  the  collection  of  the  dog  tax.  Upon 
this  matter  I  would  call  your  attention  to  Sec.  3  of  Act  No.  48  of  the 
Public  Acts  of  1901.    This  section  reads  in  part  as  follows : 

"Baid  tax  •  •  •  •  shall  be  assessed  to  and  collected  from  such 
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persons  as  shall  be  liable  for  the  same  in  tbe  same  maoDer  as 
other  townslii|j  and  city  taxeB  are  aB^essed  and  collected,  aod  with 
like  power  to  distrain  and  sell  any  property  of  the  owner  or 
owners,  keeper  or  keepers  of  dogs  liable  to  be  taxed." 

You  will  note  from  the  language  quoted  thnt  the  ri(fht  to  seize  and 
sell  other  property  of  the  person  liable  to  the  payment  of  the  dog  tax  is 
Bpeciflcally  given.  If  such  person  has  no  tangible  property  that  may  be 
ao  seized  and  sold,  section  4  of  the  act  in  question  makes  the  provision 
for  the  taking  possession  of  and  the  killing  of  any  dog  or  dogs  upon  . 
which  the  tax  is  not  paid. 

Trusting  that  this  gives  yon  the  desired  information,  I  am. 
Very  respectfullv, 

GRANT  FELLOWS. 

Ca-la-o.  Attorney  General. 


BANKING  LAW.  PAYMENT  OF  EXPENSES  INCURRED  IN  OR- 
GANIZATION OF  BANKS.  The  expenses  incurred  by  the  Commis- 
sioner of  Banking  or  his  aBsistants  in  the  examination  of  a  bank  should 
be  paid  by  tbe  bank. 

May  20,  1913. 

Mr.  Pann  C.  Gilbert,  Attorney  at  Law,  Traverse  City,  Michigan: 

Dear  Sir — I  have  your  communication  of  May  19th  relative  to  the 
claim  of  the  Banking  Oommifwioner  against  the  Empire  State  Bank  for 
{60.33.  I  note  from  your  statement  that  you  have  the  correspondence  be- 
tween this  department  and  the  cashier  of  that  bank  all  of  which  is  self  ex- 
planatory. This  charge  is  made  under  authority  of  section  40  of  tbe 
general  banking  law,  being  section  51  of  the  pamphlet  of  banking  laws, 
revision  of  1911  (section  6129  of  the  Compiled  Laws  of  1897.  as  amendetl 
by  Act  88  of  the  Public  Acts  of  1905).  This  section  provides  in  part 
that— 

"The  expenses  incurred  and  services,  other  than  examinations, 
performed  especially  for  any  bank,  shall  be  paid  by  such  bank." 

The  position  of  the  Department  is  outlined  in  our  communication  to 
the  Empire  State  Bank,  dated  March  17th,  1913.  Charges  of  this  char- 
acter are  not  only  customary,  but  the  rule  is  positive  by  the  Banking 
Department.  It  is  claimed  by  tbe  Empire  State  Bank  that  this  charge 
has  not  always  been  made.  This  may  be  true.  The  charge  is,  however, 
in  my  judgment  authorized  and  legal,  and  the  fact  that  any  former 
commissioner  may  have  overlooked  this  requirement  of  the  statute 
wtrald  not  operate  to  relieve  the  Empire  State  Bank  from  its  payment. 
Your  client  should  bear  in  mind  that  the  service  in  question  cannot  be 
accounted  for  in  dollars  and  cents.  The  service  in  question  performed 
by  the  Banking  Department  is  actually  worth  to  the  bank  many  times 
the  total  amount  of  the  claim. 

I  also  note  the  complaint  which  your  client  makes  to  you  that  extra 
time  is  charged  for,  etc.  In  answer  to  this  contention,  I  am  enclosing 
herewith  copy  of  the  Banking  Commissioner's  letter  to  the  Empire  State 
Bank  under  date  of  December  24th,  1912,  which  is  self  ezplaiiatory.    Yoa 
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will  observe  from  this  communication,  and  as  a  matter  of  fact  it  is 
true,  tliat  the  Banking  Commissioner  wait  out  of  his  way  to  so  arrange 
for  tile  service  rendraed  tliat  tlie  expense  to  the  Empire  State  Bank 
would  be  redaced  to  a  minimnm.  Instead  of  sending  an  examiner  from 
eitlier  Detroit  or  Lansing  and  charging  a  per  diem  from  the  time  of 
leaving  to  the  time  of  returning  in  addition  to  the  expenses,  it  was  so 
arranged  that  the  examiner  could  perform  some  service  for  other  banks 
in  the  vicinity  of  the  Empire  State  Bank,  and  thus  relieve  the  latter 
from  the  payment  of  a  greater  snm. 

I  have  given  this  matter  verv'  careful  consideration  and  I  feel  that 
the  Empire  State  Bank  han  no  just  or  reasonable  ground  for  complaint. 
I  believe  that  the  Banking  Commissioner  is  acting  well  within  his 
rights  in  making  this  charge.  I  do  not  know  what  the  salary  of  the 
examiner  rendering  this  sen'ice  would  amount  to  as  a  per  diem  compen- 
sation. This.  howe»-er,  has  nothing  to  do  with  the  matter.  I  am  very 
aorry  that  this  question  has  arisen,  and  I  feel  that  the  matter  should 
be  adjusted  without  further  delay.  If  there  is  any  further  information  I 
can  render,  please  write  me. 

Verv  respectfullv, 

GRANT  PELrX>WS, 

L^-«.  Attorney  General. 

TOWNSHIP  SCHOOL  ELECTION.     The  Board  of  Education  may  not 
establish  two  voting  precincts. 

May  22.  1913. 
Mr.  Thomas  M.   Brady.   Channing,   Michigan: 

Dear  Sir — Your  letter  of  the  ITth  inst.  has  been  received.  I  note  your 
statement  that  the  Board  of  Education  of  your  towushi])  school  district 
desires  to  eotahliKh  two  voting  precincts  therein  for  the  accommoda- 
tion of  those  who  wish  to  take  pari  in  the  annual  school  election,  it 
being  inconvenient  for  those  in  a  certain  section  of  the  township  to 
go  to  Sagola  for  that  purpose.  It  is  desired  therefore  to  permit  the 
receiving  of  votes  for  school  officers  at  Channing  as  well  as  at  Sagola. 
and  then  consolidate  the  returns  from  lioth  places. 

In  reply  to  your  inquiry.  I  am  assuming  that  your  township  school 
district  is  organiaed  under  Act  176  of  the  Public  Acts  of  1!?!>1,  as 
amended.  Section  2  of  that  act  provides  for  the  holding  of  the  annual 
school  meeting  of  said  school  district  at  the  name  place  at  which  the 
annual  township  meeting  is  held.  There  is  no  suggestion  in  the  act 
that  a  voting  precinct  may  be  established  in  any  other  part  of  the  town- 
ship for  the  accommodation  of  qualified  school  electors  living  there.  In 
the  absence  of  such  provision.  I  am  constrained  to  advise  you  that  the 
Board  of  Education  would  not  have  the  poiver  suggested  by  your  inquiry. 
It  is  plainly  the  contemplation  of  the  statute  that  all  of  the  electors 
of  the  township  school  district  shall  participate  in  one  annual  meeting, 
and  that  such  meeting  shall  be  held  at  the  usual  place  for  holding  the 
township  meeting,  it  being  presumed  that  such  place  will  be  the  most 
convenient  for  the  majority  of  the  electoi-s  of  the  district. 

Verv  resi>ectfullv. 

GRANT  FELLOWS, 

Ca-g-o,  Attomev  General.       . 
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STATE  AND  LOCAL  BOARDS  OF  HEALTH.     The  powers  of  each 
relative  to  vaccination  considered. 

May  22,  1913. 

Dr.  R.  L.  Dixon,  Rec'v.,  State  Board  of  Health,  Lansing,  Michigan : 

I>€ar  Bir — Under  date  of  tlie  2ftth  inst.  yon  have  reqneBted  an  official 
opinion  from  this  department  as  to  the  authority  of  a  local  Board  of 
HeuUh,  a  locnl  health  officer  or  the  executive  officer  of  the  State  Board  of 
Health  to  issue  and  enforce  an  order  requiring  that  only  children  who 
have  had  sninltpox  or  who  have  been  vaccinated  slinll  be  permitted  to 
attend  school  in  any  coramnnity  in  which  there  are  cases  of  smallpox, 
when  such  regulation  is  necessary  in  the  judgment  of  the  health  officers, 
to  prevent  the  spread  of  the  disease. 

The  doctrine  seems  to  be  well  established  that  it  is  competent  for 
a  lepifilature  in  the  exercise  of  the  police  power  of  the  State  to  give  to 
bealtli  officials  or  to  boards  of  education  the  power  to  talce  the  action 
suggested  by  your  inquirj'.  The  main  question  that  is  presented  there- 
fore, is  as  to  whether  or  not  the  statutes  of  the  State  of  Michigan  are 
to  be  construed  as  grunting  such  authority  to  the  officials,  bou-ds.  or 
any  of  tlieni,  mentioned  in  your  communication.  UjKm  an  examination 
of  the  various  enactments  relative  to  the  jiowers  of  the  State  Board  of 
Health  I  find  no  provision  that  in  my  judgment  can  foe  construed  as 
granting  such  authority.  I  am  therefore  of  the  opinion  that  neither 
the  State  Board  of  Health  nor  any  officer  thereof  may  l^aliy  enforce 
such  an  order. 

With  reference  to  local  boards  of  health,  however,  I  find  that  section 
4450  of  the  Compiled  Imvb  of  1897  makes  it  the  duty  of  such  hoard  to 
use  all  possible  care  to  prevent  the  spread  of  smallpox  in  any  township. 
By  specific  reference,  the  same  duty  la  imposed  upon  the  Board  of 
Health  in  every  incorporated  city  and  village.  This  matter  has  come 
before  the  courts  of  other  states  having  statutes  expressed  in  practically 
the  same  general  language  as  is  the  section  cited  above,  and  the  de- 
cisions are  practically  uniform  in  upholding  the  rights  to  refuse  admis- 
sion to  public  schools  of  unvaccinated  children  either  during  an  existing 
or  an  appr^ended  ei>idemic  of  smallpox.  As  bearing  upon  the  proposition 
and  supporting  the  rule  su^ested  above,  I  would  respectfully  call  yonr 
attention  to  the  following  cases: 

Home  V.  Beil,  157  Ind.  25. 

Blue  V.  Beach,  155  Ind.  131. 

State  V.  Zimmerman,  86  Minn.  353. 

Glover  v.  Board  of  Education.  14  S.  Dak.  139. 

Duffield  V.  School  district,  162  Pa.  476. 

These  decisions  are,  however,  apparently  based  upon  the  idea  that 
the  danger  of  infection  was  actual  and  not  merely  apprehended.  Ac- 
cordingly, it  has  been  held  that  where  there  was  no  epidemic  of  the 
disease  local  officials  could  not  impose  such  a  requirement  as  prerequisite 
to  admission  to  the  public  schools,  under  statutes  defining  the  powers 
and  duties  of  such  officials  in  general  terms. 

Potts  V.  Breen,  107  111.  67.  '^  vl,jOQylc 

Jenkins  v.  Board  of  Education  of  Cfliicago,  2m'  ll!.  i23C' 
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Oeborne  v.  Russell,  64  Kana.  507. 
AdaiQB  V.  Btirdge,  94  Wis.  390. 

The  last  case  cited  above  lays  down  the  doctrine  that  a  state  board 
of  health  having  general  power  to  make  regulations  for  the  prevention 
and  suppression  of  smallpox  may  not  require  vaccination  of  children  as 
a  condition  to  their  admission  to  the  public  schools,  when  the  disease 
is  not  prevalent  in  the  school  community.  The  power  of  the  L^isla- 
ture  in  this  regard  is,  however,  conceded  under  the  general  police  power 
of  the  State. 

The  question  of  compulsory  vaccination  came  before  our  Supreme 
Court  in  the  case  of  Mathews  v.  Board  of  Education,  127  Mich.  530.  In 
this  case,  the  Board  of  Education  of  the  City  of  Kalamazoo  had  enacted 
a  rule  requiring  that  no  pupil  should  be  admitted  into  the  public 
schools  of  that  city  without  satisfactory  proof  of  having  been  vaccinated 
or  of  having  bad  the  smallpox.  It  was  held  by  a  divided  court 
that  such  regulation  could  not  be  enforced  nnder  the  general  powers 
granted  to  the  school  board  relative  to  the  care  and  supervision  of  the 
schools  under  its  charga  No  contention  was  made  that  the  disease 
was  prevalent  in  Kalamazoo  or  that  there  was  any  actual  danger  of 
an  epidemic  there.  The  opinion  of  the  majority  plainly  intimated  that 
had  such  been  the  case  and  had  the  requirement  imposed  by  the  Board 
of  Education  then  been  made  in  the  face  of  an  actual  epidemic,  the 
validity  thereof  would  have  been  upheld.  Justice  Moore  speaking  for 
the  majority  uses  this  significant  language:  "If  the  rule  was  that  during 
the  prevalence  of  the  smallpox  in  Kalamazoo  the  child  could  not  attend 
school  unless  vaccinated  a  very  different  result  would  be  reached." 
Under  this  decision  the  existence  of  the  disease  in  a  school  community 
and  the  resulting  danger  of  an  epidemic  thereof  are  made  the  controlling 
factors  in  determining  whether  or  not  local  ofiBclals  shall  have  the  power 
to  exclude  from  the  public  schools  children  who  have  not  been  vaccinated. 
Where  there  is  actual  danger,  it  is  my  opinion  that  the  authority  of  the 
official  to  take  this  action  would  be  upheld  nnder  the  statutory  provision 
defining  the  powers  and  duties  of  health  boards  and  health  officials 
referred  to  above.  1  am  impressed  that  such  authority  would  prove  in 
many  cases  to  be  absolutely  essential  to  the  adequate  performance  of 
the  duties  imposed  by  law. 

Verv  respectfully. 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


SOLDIERS'  EXEMPTION  ACT.    The  exemption  may  be  claimed  evea 
though  the  party  entitled  thereto  has  only  a  life  estate  in  the  property. 

May  22,  1913. 

Mr.  A.  J.  Knight,  Supervisor,  Grand  Haven,  Michigan : 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  20th  inst.  in  which  you 
state  that  the  wife  of  a  certain  soldier  residing  in  your  township  was 
the  owner,  in  1912,  of  a  homestead  occupied  by  herself  and  husband,  said 
homestead  being  exempt  from  taxation.  It  further  appears  that  the 
wife  has  died  and  that  the  title  in  fee  to  the  homestead  has  passed  to 
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her  children  who  have  given  a  life  lease  to  the  father.  The  question  is 
now  presented  as  to  whether  or  not  the  latter  is  entitled  to  the  exemption 
panted  to  soldiers. 

In  reply  to  jour  inquiry  I  would  say  that  this  department  has  hereto- 
fore held  that  any  soldier  who  is  the  owner  of  a  freehold  estate  in 
lands  own^  and  oocnpiwl  as  a  homestead  is  entitled  to  the  exemption 
r^ardless  of  whether  such  freehold  be  a  life  estate  or  a  fee  simple.  It 
follows  in  consequence  that  the  party  to  whom  you  refer,  if  otherwise 
entitled  to  the  exemption,  may  not  be  deprived  thereof  by  reason  of 
the  fact  that  his  estate  is  for  life  only. 

Very  respectfully, 

GRANT  FELLOWS, 

Cago.  Attorney  General. 


0FFIC1:ES.  INCEKASK  of  compensation.  One  who  is  appointed 
to  fill  a  vacancy  is  not  entitled  to  any  greater  compensation  than  the 
original  incumbent  for  the  term. 

ifay  22,  1913. 

C.  J,  Bamum,  Beaverton,  Mich, : 

Dear  Sir — I  am  in  receipt  of  your  communication  of  the  20th  inst.  rela- 
tive to  the  salary  to  which  one  who  may  be  appointed  to  fill  a  vacancy 
in  the  ofBce  of  County  Commissioner  of  Schools,  is  entitled. 

As  1  understand  your  statement  the  amendment  to  the  law  governing 
the  salary  of  this  (vQirial  indicated  by  the  Legislature  at  the  Session  of 
1911,  would  have  the  effect  of  increasing  such  salary  in  your  county.  It 
has  been  held  hy  this  department  that  such  increase  could  not  become 
operative  during  the  terms  of  those  holding  this  ofQce  at  the  time  the 
act  went  into  effect.  I  do  not  find,  however,  that  we  have  heretofore 
ruled  upon  the  precise  question  presented  hy  your  inquiry,  nor  that 
there  is  any  decision  of  the  Supreme  Court  squarely  in  point  theretHi.  I 
would,  however,  call  your  attention  to  Section  2649  of  the  Compiled 
Laws  of  1897  relative  to  the  salaries  of  county  officers  which  provides  as 
follows: 

"The  annual  salaries  of  salaried  county  oiBcers  which  are  now. 
or  may  be  hereafter  hy  law  flxed  by  the  Board  of  Supervisors,  shall 
be  fixed  by  said  Board  on  or  before  the  Slst  day  of  October,  prior 
to  the  commencement  of  the  term  of  such  officers,  and  the  same 
shall  not  be  increased  or  diminished  during  the  term  for  which 
such  officers  shall  have  been  elected  or  appointed." 

The  Supreme  Court  of  the  State  of  California,  in  the  case  of  Btorke  vs. 
Goux,  129  Cfll.  526.  had  before  it  a  provision  of  the  Constitution  of  that 
State  providing  "The  compensation  of  any  county,  city,  town  or  municipal 
officer  shall  not  be  increased  after  hia  election  or  during  his  term  of 
office."  It  was  held  that  the  use  of  the  words  "during  his  term  of  office" 
should  be  construed  bo  as  to  prevent  one  appointed  to  fill  a  vacancy  in 
such  term  from  drawing  the  increased  compensation  provided  by  that 
act  of  the  Legislature  of  that  State  after  the  original  term  bad  com- 
menced. I  am  inclined  to  the  opini(m  that  the  section  quoted  above  is 
subject  to  the  same  constmrtion,  and  that  the  use  of  the  words  "during 
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the  term  for  wbicb  »uch  oSicent  Hhall  have  been  elected  or  appointed'' 
woald  prevent  the  County  CiMumisaioner  of  Ki-hools  appointed  to  fill  a 
vacancy  from  draning  any  greater  Kalar}-  than  could  the  original  io- 
cumbent  for  gach  term. 

Benpectfallv  voure, 

GRAXT'  FELLOWS, 
Carla-o.  Attorney  General. 


EXEMPTION  FROM  TAXATION.    It  in  competent  for  the  l^slatnre 
to  exempt  from  taxation  property  owned  by  religions  societies. 

May  22.  1913. 
Joseph  Doan,  (H)3  N.  Farragut  St.,  Bay  City,  Mich.: 

Dear  Kir — Yoar  letter  of  the  2l8t  iuBt.  requesting  to  be  advised 
whether  or  not  Section  3830  of  the  Compiled  Laws  of  1897  ha»  been 
amended  intiofar  an  it  exempts  from  taxation  churches  and  parsonages 
owned  by  religious  societies  in  this  State  is  at  hand. 

In  reply  thereto  I  would  say  that  this  exemption  is  still  contained  in  the 
tax  law  as  amended  in  the  same  form  in  which  it  appears  in  the  section 
cited  by  you.  Relative  to  the  constitutionality  of  this  exemption  I 
would  »ay  that  it  has  been  uniformly  regarded  as  valid  and  has  been 
BO  considered  by  our  Supreme  Court.  In  my  opinion  it  is  not  open  to 
attack  upon  the  grounds  suggerted  by  you.  In  other  words,  I  do  not 
think  that  it  can  be  said  that,  as  a  matter  of  law,  the  exemption  of  such 
property  compels  taxpayers  to  contribute  to  the  support  of  any  minister 
of  the  Gospel  or  teacher  of  religion  within  the  inliibitioa  of  Section  3, 
Article  TI  of  the  State  Constitution.  The  power  of  the  Legislature  to 
exempt  certain  kinds  of  property  from  taxation  is  surely  established  in 
this  State. 

Verv   respectfully, 

GRANT  FELLOWS. 

Ca-la-o.  Attorney  G^ieral. 


TOWNSHIP  OFFICERS.  COMPENSATION.  Act  No.  38  of  the  Pub- 
lic Acts  of  1H07  considered.  Members  of  a  township  board  are  not  en- 
titled to  draw  compensation  for  a  full  day  wh«i  actually  engaged  in 
township  business  for  only  one-half  day. 

May  22,  1913. 

Seneca  Kuhn,  Township  Clerk,  Wellston,  Mich.: 

Dear  Sir — Your  letter  of  the  22nd  inst.  relative  to  the  compensation 
provided  for  township  officers  by  Act  No.  98  of  the  Public  Acts  of 
11KI7.  is  before  me. 

The  Act  cited  provides  that  officers  composing  the  Township  Board. 
Hoard  of  Re(;istration,  Board  of  Health.  Inspectors  of  Election  and 
Clerks  of  the  Polls  shall  receive  |1.5()  per  day.  and  at  the  same  rate  for 
parts  of  (lays;  tliat  the  Supervisor  for  taking  the  assessment  and  for  all 
services  not  connected  with  the  various  boards  above  mentioned  shall  re- 
ceive $:i.O(l  per  day;  and  that  the  Township  Clerk,  while  acting  as  Clert 
of  the  Highway  ronnnissioner  or  of  the  T««Tiship  Board,  shall  repeirei 
11.50  i>pr  day.  and  at  the  name  rate  for  parts  of  days.  '^  ^  y^ 


ATTORNHT  GENERAL.  569 

Generally  speaking  I  do  uot  think  that  a  meeting  of  the  Township 
Board  ooavened  at  '2  o'clcH-k  in  the  afternoon  could  be  counted  as  a  full 
day's  service  for  each  of  the  membei-s  thereof,  however,  if  any  of  the 
members  of  the  Board  are  compelled  to  letive  their  homes  in  the  fore- 
noon in  order  to  reach  the  place  of  meeting  at  the  hour  fixed,  such  facts 
should  be  taken  into  consideration  and  compensation  for  a  full  day's 
work  granted. 

Respectfully, 

GRANT  FELLOWS, 

Ca-lfl-o.  Attorney  Oeoeral. 


TOWNSHIP  OFFICES.  INCOMPATIBILITY.  The  offices  of  justice 
of  the  peace  and  member  of  a  school  board  governed  by  a-  special 
act  are  not  incompatible.  Compensation  of  township  officers  con- 
sidered. 

Mav  23,   1913. 

Frank  N.  Smith,  Atlanta,  Mich.: 

Dear  Sir — Your  communication  of  the  ISth  inst.  has  been  received.  I 
note  your  statement  that  a  t^ertain  Justice  of  the  Peace  in  your  township 
who  is  also  a  member  of  the  ton'uship  board  has  been  elected  a  member 
of  the  school  board,  and  that  he  has  not  yet  resigned  his  office  as 
Justice.  The  question  is  presented  as  to  the  right  of  this  party  to  hold 
both  of  these  offices  simultaneously. 

I  find  that  .\veT7  township  was  organized  into  a  single  school  district 
under  the  provisions  of  Act  No.  400  of  the  lA>cat  Acts  of  1905,  and 
aKsume  that  you  are  still  operating  under  the  provisions  of  that  act. 
My  attention  is  called  to  no  provision  thei-eof  that  would  prohibit  a 
Justice  of  the  Peace  or  any  other  township  officer,  excepting  the  super- 
visor, from  holding  the  office  of  trustee  of  the  district.  Neither  does  it 
occur  to  me  that  the  duties  placed  upon  the  incnmbent  of  such  offices  are 
of  such  a  nature  as  to  be  conflicting.  In  the  absence  of  any  express  de- 
cision by  our  Supreme  Court  upon  the  proiwsition  involved,  I  am  not 
prepared  to  say  that  these  two  offices  are  to  be  considered  incompatible 
to  such  an  extent  that  they  may  not  be  held  at  the  same  time  by  one 
person. 

With  reference  to  the  compensation  of  the  various  township  officers, 
I  would  say  that  such  is  fixed  by  various  provisions  of  the  statute.  My 
attention  is  called  to  no  act  of  the  Legislature  that  cau  be  construed  as 
giving  the  electors  at  the  annual  township  meeting  the  right  to  take  such 
action  as  was  attempted.  It  has  occurred  to  me  that  perhaps  tbe  in- 
crease was  sought  under  the  provisions  of  Act  No.  9H  of  the  Public  Acts 
of  1907.  However,  if  such  was  the  case  the  requirements. of  that  Sec- 
tion, which  is  limited  to  certain  designated  towniJiip  officers,  were  not 
com])Iied  with.  It  follows  in  conseouence  that  the  attempted  action  at 
the  township  meeting  mnst  be  considered  null  and  void  and  the  various 
officers  of  the  township  will  be  entitle<l  to  draw  the  compensation  allowed 
by  law.  Section  14  of  Chapter  !I  of  the  General  Highway  I^w  of  1909. 
confers  u|M>n  the  township  board  the  power  of  fixing  the  comj^nsation  of 
the  highway  commissioner,  sultject  to  the  limitation  that  such  compensa- 
ti<m  shall  not  be  less  than  |2.00  per  day  nor  greater  than  f2,50  per  day. 
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The  action  of  your  township  board  with  respect  to  the  compensation 
to  be  paid  this  officer  is  therefore  binding. 

Very   respectfollj, 

GRANT  FELLOWS, 
Ca-pi-o.  Attorney  General. 


VILLAGE  LAW,    The  president  may  cast  the  deciding  vote  upon  the 
question  of  conflrming  one  of  his  appointments. 

May  23,  1913. 
C.  H.  Geyer,  Pres,,  Unionville,  Mich.: 

Dear  Sir — Your  communication  of  the  2l8t  inst.  has  been  received  and 
given  consideration. 

I  note  your  statement  that  you,  as  Village  President,  appointed  a 
Street  Commissioner  and  Village  Marshal,  that  the  Council  was  evenly 
divided  upon  the  question  of  confirmation  of  euch  appointment  and  that 
you  as  presiding  officer  of  the  Council  cast  the  deciding  vote  in  favor 
of  the  appointment. 

Section  2990  of  the  Compiled  Laws  of  1897,  relative  to  the  confirma- 
tion of  appointments  made  by  the  Mayor  of  the  City  specifically  pro- 
vides that  the  Mayor  shall  have  no  vote  upon  the  question  of  confirma- 
tion. The  General  Village  Act  of  1895.  under  which  I  assume  your 
village  is  incorporated,  contains  no  similar  inhibition  upon  the  power 
of  the  village  President  while  acting  as  the  presiding  officer  of  the 
Council.  Section  2727  contains  a  general  provision  to  the  effect  that 
the  President  shall  have  no  vote  upon  any  question  before  the  Council 
unless  there  shall  be  a  tie,  in  which  case  he  is  authorized  to  cast  the 
deciding  vote.  It  is  my  opinion  that  the  right  thus  given  must  be  deemed 
to  extend  to  all  questions  coming  before  such  Council  unless  there  are 
limitations  upon  the  power  so  granted,  in  other  portions  of  the  Act, 
As  suggested  above  my  attention  is  called  to  no  such  limitation.  I 
am  of  the  opinion,  therefore,  that  your  action  in  casting  the  deciding 
vote  was  valid,  and  in  accordance  with  the  general  law  govwuing  the 
village  of  Unionvllle. 

Verv  respectfully, 

GRANT  FELI.OWS, 

Ca-la-o.  Attorney  General. 


DEEDS.  FEES  FOR  RECORDING,  ENTRY  FORM.  The  aitry  form 
on  a  deed  should  not  be  counted  as  a  part  of  the  deed  in  computing 
recording  fees. 

May  23,  1913. 

Mr.  H.  D.  Holden,  Bister  of  Deeds,  Midland,  Michigan : 

Dear  Sir — I  have  your  communication  of  the  25th  inst.  requesting  an 
opinion  as  to  whether  or  not  the  entry  form  on  a  deed  or  otiier  instra- 
ment  is  a  part  of  that  instrument,  and  to  be  added  to  the  amount  of 
folios,  when  collecting  the  recording  fee. 

In  reply  thereto  would  say  that  sections  8981  and  8982  of  the  Com- 
piled Laws  govern  the  matter  of  recording  deeds.  The  register  is  re- 
quired to  record  each  instrument  at  full  length,  including  the  acti»pT?l-| (; 
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edgments.  Section  8986  requires  the  register  to  certify  npon  every  in- 
strument recorded  by  him  the  time  received  and  reference  to  the  liber 
and  page  where  the  instrument  is  recorded.  Section  11227  of  the  Com- 
piled Laws,  relates  to  the  fees  of  rasters  of  deeds.  Subdivision  1  pro- 
vides, "For  entering  and  recording  any  deed  or  any  instrument,  eleven 
cents  for  eacb  folio,  to  be  paid  when  the  same  is  left  for  record." 

I  am  of  the  opinion  that  the  entry  form  as  you  call  it,  is  not  a  part 
of  the  deed  within  the  meaning  of  section  8981.  This  entry  the  register 
is  required  to  make  under  the  provisions  of  section  8986  of  the  Compiled 
Ijaws  above  referred  to.  It  is  part  of  his  record  work,  as  distinct  from 
the  copying  of  the  deed  itself  upon  his  records.  It  constitutes  in  a 
senRe  a  receipt  as  well  as  a  reference.  It  is  my  opinion  that  you  are  not 
entitled  to  add  this  entry  in  the  number  of  folios  for  which  you  are 
entitled  to  chaise.  Very  respectfully, 

GRANT  FELLOWS, 

P-g-o.  Attorney  General. 

COMPATIBILITY.    Offices  of  Justice  and  Township  Health  Officer,  not 

incompatible. 
PHARM.-VCY  LAWS.     Drug  store  may  be  owned  and  operated  by  a 

person  liot  a  druggist  provided  he  employs  a  licensed  pharmacist  to 

manage  same. 

May  26,  1913. 
O.  Palmer,  Prosecuting  Attorney,  Grayling,  Mich,: 

Dear  Sir — -I  have  before  me  your  communication  of  the  23rd  inst.  con- 
taining the  following  inquiries :  "In  your  opinion  is  the  office  of  Justice 
of  the  Peace  and  that  of  Health  Officer  of  the  Township  incompatible? 
Is  there  any  legal  objection  to  any  man  owning  and  operating  a  drug 
store  if  he  employs  a  registered  pharmacist  for  the  compoundiug  of  med- 
icines, or  can  a  physician  (registered  as  such)  sell  or  fill  prescriptions, 
^cept  bis  own,  unless  he  is  registered  as  a  pharmacist?" 

In  reply  thereto  I  would  say  that  I  know  of  no  reason  why  the  otBce 
of  Justice  of  the  Peace  and  Health  Officer  of  the  Township  should  be 
considered  inc(»npatible.  Section  4411  of  the  Compiled  Laws  of  1897 
provides  "Eviery  Board  of  Health  shall  appoint  and  constantly  have  a 
Itealth  officer  who  shall  be  a  well  educated  physician  and  act  as  the 
sanitary  advisor  and  an  executive  officer  of  the  board :  Provided,  That 
in  townships  where  it  is  not  practicable  to  secure  the  services  of  a  well 
educated  and  suitable  physician,  the  board  may  appoint  the  Supervisor 
or  some  other  person  as  such  health  officer." 

Answering  your  second  inquiry  you  are  referred  to  Act  332  of  the 
Public  Acts  of  1905,  known  as  the  Pharmacy  Law  of  the  State,  and 
also  to  Re  Reidy's  Estate,  164  Mich.  167.  From  an  examination  of  the 
above  act  I  do  not  think  that  there  can  be  any  question  but  that  any 
person  may  own  and  operate  a  drug  store,  even  though  he  may  not  be 
a  registered  pharmacist,  providing  that  the  dispensing  is  performed  by 
a  registered  pharmacist. 

A  physician  who  is  not  a  registered  pharmacist,  cannot  dispense  drugs, 
etc.,  to  persons  other  than  bis  patients. 

Very  respectfullv  yours, 

GRANT  FELLOWS, 

P-la-o-  Attorney  Gmeral. 
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ELECTION    LAW.      ADVERTISIXG    CAXDIDACY.      SUPPLYING 
CIGARS. 

1.  Distribution  advertisiDg  matter  i\-ithm  100  feet  of  polls  not  a 
violation  of  township  election  law, 

2.  Whether  giving  cigars  to  electors  is  bribery,  question  of  fact. 

May  28,  1913. 
C  B.  Lindgren,  Ewen,  Mich.: 

Dear  Sir — Tour  communication  of  the  23rd  inst.  addressed  to  Gov- 
ernor Ferris,  has  been  i-efen-ed  to  this  department  for  reply.  You  state 
that  you  were  a  candidate  for  Supervisor  at  the  recent  April  election, 
and  that  a  few  days  before  the  election  an  opposing  candidate  was  placed 
in  the  field,  and  that  he  posted  notices  all  over  the  township  of  the  fact 
that  he  was  a  candidate.  You  also  state  that  on  election  day  this  can- 
didate bought  fifteen  dollars  worth  of  cigars  which  he  distributed  to 
the  electors  within  one  hundred  feet  of  the  polls  on  election  day.  You 
desire  to  know  whether  the  posting  of  these  notices,  and  the  giving 
away  of  these  cigars  to  electors  constituted  a  violation  of  the  election 
laws  of  the  state.  Yon  refer  specifically  to  Section  3653  Compiled  Laws, 
which  relates  to  the  expense  of  candidates  for  office. 

In  reply  thereto  would  say  that  there  is  uothing  in  the  township  elec- 
tion law  which  prohibits  a  candidate  from  posting  notices  of  this  char- 
acter. The  provisions  of  tbe  General  Primary  law  which  yon  may 
have  in  mind  do  not  apply  to  either  the  (Jeneral  Ejection  law,  or  to 
township  elections. 

Neither,  in  my  opinion,  does  Section  3653  Compiled  Laws  apply  to 
the  election  of  township  officers.  This  section  is  section  43  of  tbe  Gen- 
eral Election  Law,  which  only  applies  to  National,  State  and  County 
elections,  excepting  where  by  express  reference  it  is  made  to  apply  to 
local  township  elections. 

It  is  possible,  however,  that  the  provisions  of  11447  Et  eeq.  Compiled 
Laws,  relating  to  bribery  at  elections,  mip^t  be  made  to  apply.  I  have 
some  doubt  as  to  whetlier  the  fnmishing  of  cigars  to  electors  on  election 
day  could  be  considered  as  constituting  a  bribe  within  the  meaning  of 
this  section  and  the  sections  following.  In  any  event  the  determination 
as  to  whether  a  violation  of  the  election  laws  exists  is  a  question  for  thp 
prosecuting  attorney  of  your  county  as  he  is  responsible  for  the  proseco- 
tion  of  any  complaint  that  might  be  made. 

Reepectfullv  vours, 

GRANT  FELLOWS, 

p.pi<(,  Attomeiy  General. 


.yGoogle 
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NOTARY  PUBLIC.     MARRIED  WOMEN.     Roles  governing  Bigaatare 
of  voman  notaiy  public  who  marries  dnring  her  term  of  office. 


Hon,  Woodbridge  N.  Ferris.  Governor,  Cflpitol,  Lansing: 

Dear  Sir — I  have  before  me  the  inqniry  of  Mr.  H,  W.  Bailey  which 
TOO  have  referred  to  me  for  my  opinion  on  the  matter  therein  submitted. 
The  inquiry  is  as  to  the  practice  in  canes  where  a  woman  who  has  been 
duly  appointed  a  Notarv'  Public  subsequently  marries. 

In  reply  thereto  would  say  that  it  has  been  the  ruling  of  my  pre- 
decessors, and  also  my  own  ruling,  that  where  a  woman  who  holds  a 
commission  as  Notary  Public  marries  before  her  commission  expires,  her 
marriage  does  not  revoke  her  commission  but  the  same  is  continued  in 
full  force  and  effect  until  it  expires  by  limitation. 

It  is  also  my  opinion  that  in  signing  her  name  as  notary  she  should  use 
the  name  under  which  she  holds  her  commission.  It  would  be  perfectly 
proper  for  her,  however,  to  add  her  married  name.  I  am  also  of  the 
opinion  that  it  would  be  proper  for  her  to  sign  her  married  name  and 
add  thereto  the  name  imder  whicli  the  commission  issued.  In  any  event, 
it  should  apitear  in  her  signature  that'  she  is  the  person  to  whom  the 
commission  issued. 

RespectfulW  yours, 

(iRANT  FELLOWS, 

P-pi-o.  .attorney  General. 


MEPiriNE  AND  SrRGlCRY.     AMENDMENT  OF  10i;{.    Certain  pro- 
visions thei'eof  considered  and  Iield  constitutional. 

May  28.  1913. 

Beverly  D.  Harison,  M.  D.,  Sec'y  State  Board  of  Registration  in  Medi- 
cine, 504  Washington  Arcade,  Detroit,  Mich.: 

Dear  Sir — Your  communication  of  the  27th  lust,  relative  to  the  con- 
stitutionality of  certain- portions  of  the  law  amending  the  General  Medi- 
cal Act  enacted  at  the  last  session  of  the  I^egislature  is  before  me. 

I  note  that  some  question  has  beeii  raised  relative  to  the  Srd.  sub- 
division of  section  'S,  as  amended,  it  being  contended  that  the  provisions 
of  said  Rubdivision  are  not  within  the  Bcope  of  the  act  as  indicated  in 
its  title. 

In  reply  I  would  say  that  if  the  3rd  subdivision  of  section  3  should 
be  held  unconstitutional  and  void,  such  holding  would  not.  in  my  judg- 
ment, affect  the  other  provisions  of  the  act.  It  is  a  general  rule  that 
where  the  different  parts  of  a  law  are  not  so  closely  related  as  to  be 
mutually  interdependent  the  unconstitutionality  of  one  provision  will  not 
be  construed  to  affect  the  validity  of  others  not  subject  to  the  same 
objections.  I  do  not,  however,  n-ish  to  be  understood  as  conceding  the  in- 
validity of  any  portion  of  the  act  in  question.  Rather,  I  am  impressed 
that  the  title  is  sufficiently  broad  in  its  scope  to  include  any  and  all  pro- 
visions incorp«»rated  in  the  Imdy  of  the  act.  The  title  reads  as  follows: 
"An  act  to  pmvide  for  the  examination,  regnlatiou.  licensing  and  regis- 
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tratioii  of  pbyBicians  and  Burgeons,  and  for  the  punisbment  of  oflfendera 
against  this  act,  and  to  rejiea!  acts  and  parts  of  acts  in  conflict  tliere- 
with," 

The  word  "phvsitian"  as  here  used  must  be  taken  to  mean,  in  my 
opinion,  one  who  ie  legally  entitled  to  engage  in  the  practice  of  medicine. 
It  is  speciflcally  provided  in  the  act  itself,  in  section  9  thereof,  that 
"the  practice  of  medicine"  shall  be  taken  to  mean  "the  actual  diagnosing, 
curing  or  relieving  in  any  degree,  or  professing  or  attempting  to  diagnose, 
treat,  cure  or  relieve  any  human  disease,  ailment,  defect  or  complaint, 
whether  of  physical  or  mental  origin,  by  attendance  or  by  advice,  or 
by  prescribing  or  furnishing  any  drug,  medicine,  appliance,  manipulation 
or  method,  or  by  any  therapeutic  agent  whatsoever."  This  definition  is 
certainly  sufficiently  broad  enough  in  its  terms  to  include  those  specified 
in  the  3rd  subdivision  of  section  3  who  desire  to  practice  a  system  not 
involving  the  use  of  drugs,  medicines  or  surgery.  In  other  words,  while 
we  do  not  ordinarily  think  of  the  persons  provided  for  in  the  subdivision 
as  being  physicians,  yet  it  is  my  opinion  that  the  word  as  used  in  the 
title  of  the  act  must  he  deemed  to  include  such,  notwithstanding  that  they 
are  expressly  forbidden  to  use  the  specific  titles  permitted  to  those  who  are 
qnalifled  to  practice  medicine  under  the  first  two  subdivisions  of  section 
3.  The  inhibition  with  reference  to  the  use  of  certain  medical  designa- 
tions was  undoubtedly  incorporated  into  the  law  for  the  purpose  of  pre- 
venting confusion  or  imposition  upon  the  public.  It  cannot,  in  my 
judgment,  he  construed  as  indicating  any  intent  on  the  part  of  the  legis- 
lature to  declare  that  the  persons  specified  in  the  subdivision  are  not 
to  be  considered  physicians  in  the  broad  sense  in  which  that  word  was 
evidently  used  as  indicated  by  the  definition  of  the  phrase  "practice  of 
medicine"  found  in  section  9. 

It  further  occurs  to  me  that  if  this  subdivision  were  entirely  eliminated 
from  the  act  and  no  provision  made  for  those  for  whom  it  is  intended 
to  provide  therein,  any  person  practicing  such  a  system  as  is  contemplated 
for  the  relief  of  human  ailments  withont  the  use  of  drugs,  medicines 
or  snrgery,  would  be  guilty  of  a  violation  of  the  provisions  of  the  act. 
This  would,  of  course,  necessitate  a  finding  that  they  were  practicing 
me<licine  within  the  statutory  definition,  and  that  any  such  person  was 
acting  or  professing  to  act  as  a  physician.  It  can,  I  think,  be  scarcely 
argue<l  with  any  degree  of  plausibility  that  a  particular  class  of  people 
may  not  be  provided  for  under  the  title  of  the  act,  but  that  individuals 
of  that  class  may  be  prosecuted  criminally  on  the  ground  that  they  are 
practicing  medicine  within  the  meaning  of  the  law,  if  the  subdivision  in 
question  were  entirely  eliminated, 

I  find  that  the  question  involved  here  has  been  passed  upon  by  the 
Courts  of  Last  Resort  by  several  states.  In  the  case  of  Smith  vs.  People, 
117  Pacific  G12,  it  was  held  that  one  who  professed  to  be  a  "healer"  and 
to  possess  divine  inspiration  must  be  deemed  to  be  practicing  medicine 
under  the  provisions  of  the  statutes  of  Colorado,  even  though  he  used 
no  drugs,  medicines  or  surgical  appliances.  In  the  recent  case  of  State 
vs.  Gorwin,  131  N.  W.  C59,  the  Supreme  Court  of  the  State  of  Iowa 
has  held  that  a  Chiropractic  must  be  deemed  to  be  practicing  as  a 
physician  under  the  code  of  that  state  which  contains  a  provision  that 
any  one  shall  be  deemed  to  be  practicing  medicine,  and  a  physician  if 
they  profess  to  cure  or  heal.  This  case  is  also  interesting  as  indicating 
the  proper  construction  to  be  placed  upon  the  word   "physician,J'ji:lw|,> 
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view  laken  being  as  indicated  above.  Sirailarl.v  the  same  conclusions  as 
were  reached  in  the  above  cases  have  been  adopted  by  the  Supreme  Court 
of  the  State  of  Indiana  in  the  case  of  Witty  vs.  State,  90  N.  E.  627, 
which  holds  that  one  practicing  osteopathy  must  be  deemed  to  be  prac- 
ticing medicine.  To  the  same  effect  are  the  cases  of  State  vs.  Adliins 
(Iowa),  124  K.  W.  027,  and  Bandel  vs.  Department  of  Health  (N.  Y.) 
85  N.  E.  1067. 

In  view  of  these  authorities,  the  broad  definition  of  what  is  meant  by 
the  practice  of  medicine  as  laid  down  in  the  statute,  and  the  resultant 
scope  that  must  be  given  to  the  ivord  "physician"  as  used  in  the  title  of 
the  act,  it  is  my  opinion  that  no  portion  of  the  act  in  question  is  open 
to  attack  upon  the  ground  that  it  is  not  embraced  within  the  scope  of  the 
act  as  indicated  by  the  title. 

Trusting  that  I  have  indicated  my  position  in  the  matter,  I  am, 
A'erv  respectfully  vours. 

GRANT  FELLOWS, 

Ca-la-o.  Attorney  QeneraL 


SOLDIERS.     EXEMPTION  FROM  T.\XATION.     Act  No.  309,  P.  A. 

1909,  as  amended  at  the  session  of  1911  considei-ed,  together  with  the 

definition  of  a  homestead. 

May  28,  1913. 
L.  L.  Chui-ch.  Howard  City.  Mich.: 

Dear  Sir — Your  communication  of  the  27th  inst.  enclosing  copy  of  an 
opinion  rendered  to  the  Auditor  General  under  date  of  April  20th,  1910, 
by  the  Hon.  John  E.  Bird,  then  Attorney  General  of  this  State,  has 
been  received. 

I  note  your  request  for  information  ns  to  whether  or  not  the  law  is 
the  same  at  the  present  time  as  when  this  opinion  was  rendered.  The 
question  is  also  presented  as  to  the  numlwr  of  acres  that  a  homestead 
may  embrace. 

In  reply  I  would  say  that  the  opinion  rendered  by  Attorney  General 
Bird  was  based  upon  Act  No.  309  of  the  Public  Acts  of  1909,  which 
ammded  the  General  Tax  Laws  of  the  State!  In  19H  the  l^slature 
amended  the  same  section  of  the  law  relative  to  the  exemption  of  real 
property  and  changed  in  certain  respects  the  provisions  referring  to  the 
homesteads  of  soldiers.  Bv  the  later  act  the  amount  of  the  exemption 
is  decreased  from  f  1200  to  |1000,  with  the  further  proviso  that  the  ex- 
emption granted  should  not  relieve  from  taxation  any  person  who  is  the 
owner  of  taxable  property  of  a  greater  value  than  fSOOO.  If,  therefore, 
the  vahie  of  the  homeetcad  exceeds  JIOOO  it  is  to  be  exempt  from  taxa- 
tion only  to  that  amount,  all  excess  thereover  lieing  subject  to  the  pay- 
ment of  taxes.  The  exemption  is  also  made  to  include  a  homestead  owned 
by  the  wife  or  widow  of  any  soldier  who  served  during  the  Civil  or 
Mexican  War  for  a  period  of  not  less  than  three  months.  With  the  ex- 
ception of  these  changes  the  law  remains  substantially  the  same  as  in 
1910  when  the  euclosed  opinion  was  rendered. 

With  refereuce  to  the  number  of  acres  in  which  a  homestead  may  be 
established,  I  would  say  that  this  department  has  heretofore  accepted 
the  view  that  the  legislature  in  using  the  word  "homestead"  had  reference 
to  ttie  same  as  indicated  bv  Article  XIV  of  the  Constitution.-  In  other 
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words,  it  must  be  deemed  to  include  land  not  to  exceed  forty  acres  in 
extent,  together  with  the  dwelling  house  and  appurtenances  tho^on,  or 
a  lot  in  any  city  or  village,  together  with  the  dwelling  houae  and  ap- 
purtenances, not  exceeding  in  value  |1500.  The  exemption  therefore  can- 
not extend  to  any  greater  number  of  acres  than  is  suggested  in  the  Con- 
atitutional  definition  of  "homestead." 

I  am  i-etuming  herewith  the  opinion  of  Attorney  General  Bird. 
Very  respectfullv, 

GRANT  FELLOWS, 

Oa-la-o.  Attorney  General. 


TAXATION.     T>1'T1ES  OF  ASSESSING   OFFICERS.     An   assessing 
officer  should  personaHy  examine  all  property  assessed  by  him. 

Hay  28,  1913. 
Charles  Vanalstine,  Vernon,  Midi.: 

Dear  Sir — Your  communication  of  the  26th  inst.  is  before  me. 

I  note  your  request  for  an  opinion  as  to  whether  or  not  the  assessing 
officer  is  required  to  inspect  the  property  assessed  by  him  and  consult 
with  the  ownere  thereof  in  making  the  assessment. 

In  reply  I  would  call  your  attention  to  section  18  of  the  General  Tax 
Law  of  the  State  as  last  amended  by  Act  No.  239  of  the  Public  Acts  of 
1899,  whicli  provides  that  the  assessing  offlcei"  shall  require  every  per- 
son of  full  age  and  sound  mind  who  has  property  not  exempt  from  taxa- 
tion to  make  and  subscribe  to  a  true  and  correct  statement  under  oath 
relative  to  such  property.  A  subsequent  section  provides  that  the  assess- 
ing officer  shall  not  be  bound  by  such  statements  but  sliall  use  his  own 
information  and  Judgment  in  estimating  the  value  at  which  any  specific 
property  shall  be  assessed.  It  seems  apparent  from  this  and  other  pro- 
visions that  it  was  tiie  intention  of  the  Ijegialature  to  require  the  assessing 
officer  to  i)ersonally  examine  all  pi-operty  assessed  by  him  and  exercise 
his  best  judgment  in  relation  thereto.  The  provision  relative  to  the 
securing  of  a  statement  from  the  owners  of  taxable  property  obviously 
requires  that  he  shall  consult  with  such  owners. 

Very  likely  you,  as  assessing  officer  for  yonr  township,  have  in  your 
possession  a  compilation  of  the  General  Tax  Ijiws  of  the  State.  If 
you  have  not  such  compilation!  would  suggest  that  you  write  to  the 
Secretai-y  of  State  and  request  a  copy  thereof.  This  compilation  is  put 
forth  with  the  idea  of  assisting  assessing  officers  and  others  who  are 
charged  with  the  performance  of  duties  relative  to  the  collection  of  taxes, 
and  will.  I  think,  give  you  full  and  sufficient  information  with  regard 
to  the  various  questions  that  may  arise  in  connection  with  the  duties 
of  your  office. 

^'erv  res])ectfullr  vours, 

GRANT  FELLOWS. 

Ca-lao.  Attorney  General. 
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TAXATION.  SOLDIERS'  EXKMPTIOXS.  Being  exempt  nnder  Act 
174,  P.  A.  1911,  in  not  a  Imr  to  further  exemptions  of  personalty  under 
general  tax  law. 

May  27,  l!(i;t. 

Alfred    Campbell,    Su|>erviw)r.    Big   Rapid*;    Twp.,    Big   Rapids,    Mich., 
R.  P.  I>.  3; 

Dear  Sir — I  have  your  communication  of  tlie  22nd  inst.  containing  Hie 
following  inquiry: 

"Are  soIdierH  of  Ihe  Civil  War  entitled  to  two  exemptions:  Fii-st; 
They  are  entitled  imder  subdivision  11  of  Sec.  7  of  Act  174,  P.  A.  1011. 

Second:  Are  they  entitled  to  two  hundred  dollars  exemption  on  per- 
sonal property  as  thev  were  before  the  Homestead  Exemption  Law 
took  effect?" 

In  reply  thereto  would  say  that  these  two  exemptions  are  separate  and 
distinct  and  the  benefit  of  one  exMnptioa  would  not  necessarily  be  a 
bar  to  the  other. 

Very  respectfully  yours, 

GRANT  FELLOWS, 

P-la-o.  Attorney  General. 


STATE  EMPLOYF-S.     House  Enrolled  Act  No.  218  does  not  apply  lo 
employes  of  different  stale  institutions. 

May  27,  1913.  , 

Miss  Leesie  E.  Tisdale,  C/o  Industrial  School  for  Boys,  Lansing,  Mich.: 

Dear  Madam — Your  communication  of  the  21st  inst.  addressed  to  the 
Auditor  General  has  been  refened  to  this  department  for  consideration 
and  reply. 

The  question  presented  is  whether  or  not  House  Enrolled  Act  No,  218 
passed  at  the  recent  session  of  the  L^islature  relative  to  vacations  for 
certain  employes  in  the  service  of  the  State,  applies  to  various  employes  of 
the  different  State  institntiona 

In  reply  to  your  question  I  would  say  this  Act  specifically  applies  only 
to  clerks  or  assistants  in  any  of  the  departments  of  the  State  and  to 
thoBe  engaged  in  the  military  service  thereof.  In  my  opinion  the  language 
used  is  not  broad  enough  to  include  employes  of  State  institutions. 
Consequently  it  follows  that  fheir  l-ights  and  privileges  are  not  affected 
by  the  act  in  question. 

Verv  reR[)ectfnllv  yours, 

GRANT  FELLOWS, 

Ca-la  0,  Attorney  General, 
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INTOXICATING  UQUORS.    New  license  of  administrator  of  d 

retail  dealer  not  necessary. 
ADMINISTRATOR.    Of  deceased  liquor  licNise  holder,  new  license  not 

necessary. 
TOWNSHII'  BOARD.     Notice  for  Bpecial  meeting  of. 

May  27,  1913. 

A.  L.  Sayles.   Prosecuting   Attorney,  Newberry,  Mich.: 

Dear  Sir — I  have  vouni  of  the  20th  inst.  relative  to  Section  40  of  Act 
No.  170  of  the  Public  Acts  of  1911.    You  ask: 

'"Would  it  be  possible  for  a  surviving  partner  in  a  partnership  to  which 
.  a  liquor  licenKo  has  been  granted  to  obtain  bonds  with  such  surviving 
partner  as  the  sole  principal. 

In  case  the  administrator  of  the  estate  of  the  deceased  partner  does 
not  desire  to  continue  the  business  during  the  remainder  of  the  license 
year  would  it  Ive  proper  for  the  Village  Council  to  approve  of  the  Bond 
as  above  and  have  the  County  Treasurer  issue  a  license  in  the  name  of 
the  surviving  partner?" 

In  reply  thereto,  it  is  not  necessary  that  a  new  license  be  issued  to 
the  surviving  |)artner  as  he  is  entitled  to  continue  bnsiness  under  the 
license  theretofore  issued  to  the  partnership  of  which  he  was  a  member. 
It  will  be  neoesfiary,  however,  as  stated  in  ray  letter  of  the  19th  inst. 
that  such  surviving  partner  famish  a  new  bond. 

You  also  ask:  "What  notice  is  necessary'  for  a  special  notice  of  a 
township  Board?"  I  apprehend  you  mean  what  notice  is  necessary 
for  a  special  meeting  of  the  township  board. 

In  reply  thereto.  I  call  your  attention  to  sections  2295,  2296,  2297  and 
2298  of  the  Compiled  Laws  of  1897.  An  examination  of  these  Sections 
will  give  the  information  desired. 

Respectfully  yonrs, 

GRANT  FELLOWS, 

Cr-pi-o.  Attorney  General. 


TAXATION.     ASSIOSRMENT  OF  PROPERTY.     Under  the  Constitu- 
tion, all  property  must  be  assessed  at  its  cash  value. 

May  29,  1913. 
S.  P.  Hicks,  Lowell,  Mich.: 

Dear  Sir — Yonr  letter  of  the  28th  inst.  relative  to  the  Soldiers'  Home- 
stead Exemption  Act  has  been  received.  I  note  your  statement  that  a 
certain  soldier  of  the  Civil  War  is  the  owner  of  a  homestead  which  is 
afisessetl  at  fl800.00  and  that  the  assessors  refuse  to  grant  bim  the 
JIOOO.OO  exemption  provided  by  statute  upon  the  ground  that  the  home- 
stead in  really  worth  in  excess  of  ^000.00,  notwithstanding  the  amount 
at  which  it  is  assessed. 

In  reply  I  would  call  your  attention  to  Sec.  7  of  Article  X  of  the 
Constitution  which  specidcally  provides  that  nil  assessments  shall  be 
on  property  at  its  casli  value.  It  follows  in  consequence  that  if  this 
property  in  question  is  assessed  at  the  sum  of  flSOO.OO  then  that  amotrntl,. 
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must  represent  its  casli  value  as  fixed  and  determined  by  the  bent 
judgment  of  the  assessing  officer.  If  it  is  worth  in  fatt  fSOOO.OO  or  more 
it  ediould  be  so  assessed.  It  follows  that  the  assessed  value  and  the 
cash  value  must  be  deemed  to  be  the  same,  and  that  in  consequence 
under  your  statement  of  facts,  the  owner  ^ould  be  entitled  to  the 
f  1000.00  exemption  fixed  by  statute. 

Very  respectfully, 

GRANT  FELLOWS, 
Ca-la-o.  Attorney  General. 


JURORS.  One  who  is  a  qualified  elector  and  whose  name  appears  on 
the  assesBment  roll  of  his  township  or  ward  is  entitled  to  serve  as  a 
juror  in  a  circuit  court. 

May  29,  1913. 

William  Quigley,  Sr.,  Mt.  Forest,  Michigan : 

Dear  Sir — Your  letter  of  the  28tb  inst.  requesting  an  opinion  from 
me  as  to  whetlier  or  not  you  are  entitled  to  serve  as  a  juror  in  the 
Circuit  Court  has  he&a  received. 

As  I  imderstand  your  statement  you  took  out  your  first  papers  in 
Lapeer  in  1876  and  have  never  takeu  out  your  final  papers. 

The  law  provides  that  jurors  for  the  Circuit  Court  shall  be  chosen 
from  persons  whose  names  appear  on  the  assessment  roll  of  a  township 
or  ward  in  the  county,  and  who  have  the  qualifications  of  electors.  It 
is  pnn'ided  by  our  State  Constitution  that  any  male  inhabitant  of 
foreign  birth  who  resided  iu  thle  state  two  and  a  half  years  prior  to  the 
8th  day  of  Kovember,  18!)4,  and  who  declared  his  intention  to  become  a 
citizen  of  the  United  Bt^tes  the  same  period  of  time  prior  to  that  date, 
shall  bo  an  elector  and  entitled  to  vote,  if  he  possesses  the  other  pre- 
scribed qualifications  as  to  residence.  It  follows  therefore  from  your 
statement  that  you  are.  under  the  State  Constitution,  a  duly  qualified 
elector.  Such  being  the  case  you  are  not  disbarred  from  serving  on  a 
jury  in  the  Circuit  Court  upon  the  ground  that  you  have  not  taken  out 
jour  final  papers.  I  find  that  our  Supreme  Court  has  passed  upon  this 
proposition  in  the  case  of  People  vs.  Collins,  166  Mich.  4,  and  has  taken 
.  the  view  suggested  above. 

Verv  reHpectfullv, 

GRANT  FELLOWS, 

Ca-la-o.  Attorney  General. 


OFFICES.     INCOMPATIBILITY.     The  offices  of  Director  of  a  school 
district  and  ton'uship  treasurer  are  not  incompatible. 

May  29,  1913. 
8.  E.  Huston,  R.  F.  D.  No.  5,  Montague,  Mich.: 

I>ear  Sir — Y'our  communication  of  the  2fith  inst,  requesting  an  opinion 
as  to  the  compatibility  of  the  oflBcea  of  Townsliip  Treasurer  and  School 
Director,  is  at  hand. 

In  reply  I  would  say  that  two  offices  may  be  held  by  one  person  sim- 
ultaneously unlesH  there  is  some  prohibition  in  the  statute  forbidding 
the  incumbent  of  one  of  such  offices  from  holding  any  other  office,  or 
unle»>  the  duties  of  the  two  are  conflicting  to  such  a  d^ree  as  to  render 
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it  contrary  to  puWic  policy  to  i)emiit  them  to  be  so  held.  In  the  case 
that  you  have  stated  our  Supreme  Court  has  never  passed  opoa  the 
proposition  involved,  and  I  am  not  prepared  to  say  that,  in  the  absence 
of  any  decision  from  the  rourts  thereon,  offices  of  Township  Treasurer 
and  Scliool  Director  slionid  be  deemed  incompatible.  I  am  ratlier  in- 
clined to  the  opinion  that  tliey  may  be  held  by  one  person  at  the  same 
time. 

With  reference  to  the  latest  road  law  of  the  state  I  would  say  that 
you  can  procui-e  a  copy  thereof  by  writing  to  the  Secretary  of  State,  by 
whose  department  special  compilations  dealing  with  various  subjects 
are  put  forth. 

Very  respectfuUv. 

GRANT  FELLOWS, 

Cala-o.  Attorney  General. 


(XIXVICT.  IN1>ET1':RMIN.\TB  SKNTKNOE  I-AW.  Where  a  max- 
imum term  of  ten  years  and  a  minimum  of  nine  is  imposed,  excess  of 
the  minimum  over  five  yeai-s  will  be  treated  as  void  and  the  sentence 
upheld  as  valid. 

May  29,  1»13. 
Hon.  I>.  N.  Travis,  Flint,  Mich.: 

Dear  Sir— Your  letter  of  the  26th  inst.  relative  to  the  case  of  John 
Hogue  who  vra^  sentenced  from  Osceola  County  May  10th,  1912,  for  a 
statutory  offense,  under  the  provisions  of  section  11,719  of  the  Compiled 
Laws  of  1897,  is  before  me. 

I  note  your  statement  that  the  court  in  imposing  sentence  gave  him 
a  miiximum  term  of  ten  years  and  a  minimum  term  of  nine  years  with 
a  recommendation  of  nine  and  one  half  years,  notwithstanding  the  pro- 
vision of  Act  No.  184  of  the  Public  Acts  of  19()5,  to  the  effect  that  the 
"minimum  term  of  imprisonment  fixed  by  the  conrt  shall  not  exceed 
one-half  of  the  maximum  term  of  imprisonment  fixed  by  the  statute," 
The  question  is  presented  as  to  the  procedure  to  be  followed  by  your 
Board  in  dealing  with  this  case. 

It  api>ear8  that  the  maximnm  term  imposed  is  prescribed  by  the 
statute,  so  that  no  question  can  be  raised  with  reference  thereto.  The 
point  at  issue  to  be  defennined  is  therefore  whether  or  not  the  minimum 
term  imposed  may  be  treated  as  being  valid  for  one-half  of  tbe  maximum, 
that  is.  for  five  years,  and  void  as  to  the  excess.  Upon  this  proposition 
I  would  call  your  attention  to  section  11,984  of  the  Compiled  Laws 
of  1897  which  reads  as  follows: 

"Whenever,  in  any  criminal  case  tried  in  any  Circuit  Court  or 
in  the  Recorder's  Court  in  the  city  of  Detiviit,  and  the  defendant 
shall  be  adjudged  guilty  and  a  punishment  by  fine  or  imprison- 
ment shall  be  imiMi^ed  in  excess  of  that  allowed  by  law,  the  judg- 
ment shall  not  for  that  reason  alone  be  judged  altogether  void 
nor  l>e  wholly  reversed  and  annulled  by  any  Court  of  Review, 
but  the  same  shall  be  valid  and  effectual  to  the  extent  of  the  law- 
ful j>enalty.  and  shall  only  be  reversed  or  annulled  on  writ  of 
error  or  otherwise  in  respect  to  the  unlawful  excess." 


Onr  Supreme  Court  has  repeatedly  held  that  the  Indeterminate 
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tence  Law  does  not  supersede  earlier  critninnl  statutes,  but  i-atUer  should 
be  considered  as  amendatorj-  thereto. 

People  vs.  Vitati,  156  Midi.  370, 
In  re  Puff,  141  Mich.  623. 
In  re  Richards,  150  Mich.  421. 

The  laE^  case  cited  above  is,  I  beliere,  conclusive  upon  the  proposition 
thnt  ,vnu  have  submitted.  It  appears  that,  in  that  case,  the  trial  conrt 
imposed  a  maximum  sentence  of  seven  years  with  a  minimum  of  six.  The 
court  applying  the  provisions  of  section  11,084,  quoted  above,  held  that 
the  sentence  was  valid  for  a  maximum  term  of  seven  years  and  a  mini- 
mum of  three  and  a  half  years,  the  excess  of  the  minimum  sentence 
sought  to  be  imposed  by  the  trial  court  over  that  period  of  time  being 
treated  as  null  and  void. 

See  also  the  case  of  In  re  Evans,  138  N.  Wastem  276. 

In  conformity  with  the  above  decisions  it  follows  that  had  Brogue's 
case  been  taten  to  the  appellant  court  the  correction  in  the  sentence  im- 
posed by  the  trial  court  would  doubtless  have  been  made  by  fixing  the 
minimum  term  of  imprisonment  at  five  years. 

I  would  therefore  respectfully  suggest  that  the  Advisory  Board  in  the 
Matter  of  Pardons  consider  the  minimum  sentence  as  having  been  im- 
posed for  that  period  of  time  and  be  guided  accordingly. 

Respectfully  yours, 

GRANT  FELLOWS, 

Ca-la-0.  Attorney  OeneraL 


SOLDIERS.  EXEMPTION  FROM  TAXATION.  A  tenant  in  common 
may  establish  a  homestead  in  property  so  held  and  may  be  entitled 
to  the  exemption.  The  widow  of  a  soldier,  who  re-marries,  is  not  en- 
titled thereto. 

May  29,  1913. 
Frank  Burger,  Supervisor,  Bangor,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  communication  of  the  26th  inst. 
and  note  your  request  for  an  opinion  upon  certain  matters  therein  sub- 
mitted. Your  first  inquiry  raises  the  question  as  to  whether  or  not  a 
soldier  who  is  a  tenant  in  common  of  certain  real  estate  is  entitled  to 
the  exemption  allowed  to  soldiers  or  their  widows  on  a  homestead  owned 
tliereby. 

In  reply  I  would  say  that  our  Supreme  Court  has  several  times  held 
that  a  tenant  in  common  may  establish  a  homestead  in  property  so  held. 
It  follows,  therefore,  that  if  the  specific  property  to  which  you  refer  is 
occupied  by  a  soldier  as  a  homestead  he  is  entitled  to  his  exemption 
therein  to  the  amount  of  f  1000.00.  This  privilege,  however,  cannot  be  ex- 
tended iu  such  a  way  as  to  relieve  his  co-tenants  from  taxation,  unless 
such  co-tenant  be  himself  entitled  to  the  exemption  allowed  by  law. 

With  referMce  to  your  second  question  it  appears  that  tlie  wife  of 
one  who  was  a  soldier  remarried  after  his  death,  the  second  husband 
being  also  now  deceased.  The  point  is  raised  as  to  whether  or  not  the 
widow  is  entitled  to  the  benefits  of  exemption  from  taxation  on  home- 
steads permitted  to  the  wives  or  widows  of  soldiers.  Upon  this  proposi- 
tion I  would  advise  you  that  this  department  has  heretofore  held  that 
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the  widow  of  a  soldier  wlio  r^narried  is  not  entitled  to  s«ch  exemptioD^ 
even  though  the  second  husband  be  deceased.  In  other  words,  she  can- 
not be  deemed  to  be  the  widow. of  a  soldier  within  the  meaning  of  die 
tax  laws  of  this  state. 

Very  respectfully, 

GRANT  FELLOWS, 
Ca-Ia-o.  Attorney  General. 


TOWNSHIP  OFFICERS.    BOND  OF  TREASURER. 

1.  Supervisor  fixes  amount  of  bond,  not  the  Township  Board. 

2.  Clerk  should  receive  bond  which  has  been  properly  approved. 

June  3,  1913. 
Mr.  W.  H.  Huntley,  Township  Clertf,  Roscommon,  Mich. : 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  27th  inst.  containing 
extoided  account  of  certain  affairs  in  your  township. 

In  reply  thereto  would  say  that  it  is  difficult  for  this  department  to 
undertake  to  advise  township  officers  and  esi)ecially  to  interfere  where 
it  is  apparent  that  there  is  some  political  difference  between  different 
members  of  the  township  hoard.  1  might  say,  howevei',  that  so  far  as  the 
Bond  of  your  townsliip  Ireawurer  is  concerned,  the  amount  thereof  is 
fixed  by  the  Supervisor  who  also  approves  of  the  bond  when  presented 
to  him.  This  is  accoi-ding  to  the  provisions  of  Act  305  of  the  Public 
Acts  of  lOOy.  The  townsiiip  board  has  therefore  no  responsibility  so 
far  as  the  amount  and  approval  of  this  bond  are  concerned.  If  the 
bond  itself  is  in  proper  form,  I  am  of  the  opinion  that  it  would  be  your 
duty  as  clerk  to  i-eceive  and  place  the  same  on  file. 

Your  attention  is  culled  to  Section  23.58  Compiled  Fiaws,  which  provides 
as  follows: 

•'Whenever  the  sureties  in  the  bond  given  by  any  township 
treasurei'  to  his  township,  as  i-equii-cd  by  law,  liecome  insolvent, 
or  remove  out  of  the  Comity,  or  in  the  opinion  of  the  township 
board  become  in  any  manner  insufficient,  or  whenever  the  penal 
sunt  named  in  such  bond  shall,  by  said  board,  he  deemed  insuffi- 
cient, the  township  board  insiy  require  the  township  treasurer  to 
give  a  new  bond  to  the  townsiiip,  with  sufficient  sureties,  to  be 
apprmed  as  required  by  law." 

Thus,  if  your  township  hoard  is  not  stitisfied  wilh  Ihe  bond  provided 
by  your  treasurer,  you  have  still  the  means  of  compelling  a  new  bond 
to  l)e  given  in  such  amount  as  you  may  deem  sufficient.  Failure  on 
the  i)art  of  the  treannrer  to  (tive  a  new  bond  as  required  is  deemed  a  re- 
fusal to  siTVp  further  and  the  township  l»oard  may  fill  the  vacancy  thus 
created. 

Section  23fil  Compiled  I>aws, 

Section   2;j2i)  Compiled   I>aws. 

I  tmst  this  information  will  be  of  some  service  to  you. 
Respectfullv  yours, 

grant'pellowsooqIc 

P-pi-o.  Attorney  GeneraK 
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MABBIAGE8.     Performed  by  an  oiiiside  magistrate  is  valid  wheiv  fol- 
lowed by  marriage  relatione.     * 

June  3,  19KI. 
Mrs.   O.   W.  McCoII,  Lock  Box  126,  Homer,   Mich.: 

I>ear  Madam — I  have  youis  of  the  271h  in  which  you  inquire  with  ref- 
erence to  an  opinion  given  by  me.  The  opinion  which  you  have  in  raind 
was  one  rendered  to  Rev.  W.  H,  Simmons  on  May  !Hh  of  the  present 
year,  and  was  with  reference  to  the  riKht  of  a  minister  not  having  a 
charge  in  the  atate  to  perfonn  a  inan-iitge  cei-euiony. 

I  am  enclosing  you  herewith  copy  of  that  opinion,  from  wliich  you  will 
see  that  the  sole  question  involveil  was  as  to  the  right  of  a  minister 
to  perfomj  marriage  ceremonies  here.  It  does  not  involve  the  validity 
of  a  marriage  which  was  performed  by  an  outside  minister,  and  I  beg 
to  advise  you  that  it  is  my  opinion  that  a  marriage  performed  by  an 
outside  minister  is  valid  where  followed  by  marriage  relations.  While 
an  outside  minister  might  subject  himself  to  many  penalties  it  would 
not,  in  my  judgment  affect  the  validity  of  the  marriage  if  consummated. 
Respectfully  yours, 

GRANT  FELLOWS, 

P-pi-o.  Attorney  General. 

LIQUOR  LAW.    VOLUNTARY  SURRENDER.    The  holder  of  a  lii-ense  ' 
who   fails  to  apply  for  a  renewal  thereof  mast  be  deemed   to  have 
voluntarily  surrendered  the  same. 

June  3,  1913. 

Fred  Valentine,  Caseville,  Mich. : 

Dear  Sir — Your  letter  of  the  27th  ult.  has  been  received  and  contents 
noted.  Ab  1  understand  your  statement,  the  population  of  the  Village  of 
Caseville  is  approximatelv  five  hundred  seventy-five,  and  that  there  have 
been  two  saloons  in  constant  operation  there  since  the  WamerCramton 
law  became  effective  on  the  first  of  Se|)tember.  1009.  It  further  appears 
that  yonr  place  of  business  burneil  during  the  past  year,  and  that  for 
that  reason  you  did  not  apply  for  a  renewal  of  the  license  that  you  have 
held  and  which  expired  on  the  30th  of  A])ril.  The  question  is  presented 
as  to  whether  or  not  the  <'ouncii  may  legally  grant  you  a  license  at  the 
present  time  to  carry  on  business  at  yonr  former  location  if  you  should 
rebuild  there,  or  elsewhere. 

Section  39  of  the  Wamer-Cramton  law  provides  that  the  number  of 
saloons  in  any  townsliip,  village  or  city  shall  not  exceed  one  to  every 
five  hundred  inhabitants  thereof  subject  to  the  pi-oviso,  however  that 
the  number  in  actual  operation  at  the  time  the  law  became  effective  may 
me  maintained,  the  number  being  gradually  reduced  by  revocation  and 
voluntary  surrender  until  the  prescribed  ratio  is  reached.  It  follows 
from  your  statement  that  the  Village  of  Caseville  would  be  entitled  to 
two  saloons  unless  there  has  been  a  voluntary  surrender  or  revocation 
of  one  of  the  licenses  granted  by  the  Common  Council.  Our  Supreme 
Court  has  held,  in  the  case  of 

Plofl  vs.  Banpor,  IflS  Mich.  t>97 
that  the  failure  on  the  part  of  the  holder  of  any  license  to  apply  for  a 
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renewal  thereof  must  be  deemed  to  be  a  voluntarj'  surrender.  Accord- 
ingly, when  you  failed  to  make  application  for  a  renewal  of  your  license 
last  April  yon  must  be  considered  as  ha'ving  surrendered  the  same.  There- 
fore, the  number  of  licenses  for  the  sale  of  retail  liquors  that  may  be 
issued  by  your  Common  Council  has  been  reduced  to  the  number  fixed 
by  the  WamerCramfon  law.  It  would  not  therefore  be  competent  for 
the  Common  Council  to  grant  to  you,  or  to  any  one  else,  a  license  to 
carry  on  a  business  so  long  as  there  is  another  license  already  outstand- 
ing under  which  the  holder  is  conducting  the  business  in  question. 
Respectfully  yours, 

GRANT  FELLOWS, 
Ca-pio.  Attorney  General. 


CEMETERIES.    The  township  board  of  health  may  acquire  land  there- 
for. 

June  3,  1913. 
H.  D,  Wilson,  Dryden,  Mich. : 

Dear  Sip — Your  communication  of  the  27th  ult.  requesting  an  opinion 
from  the  department  relative  to  the  establishing  of  cemeteries  in  town- 
ships has  been  received. 

In  reply  thereto  I  would  suggest  that  there  is  nothing  in  the  law 
to  prevent  any  person  from  laying  out  a  private  burying  ground.  Of 
course  such  person  may  not  require  the  township  board  of  health  to 
accept  the  same  and  to  pay  therefor.  Act  No.  212  of  the  Public  Acts 
of  iy09,  makes  provision  for  the  acquiring  of  burj'ing  grounds  by 
township  authorities  by  giving  the  same  authority  to  purchase  the  land 
if  they  are  able  to  agree  with  the  owner  thereof  as  to  the  price;  other- 
wise such  land  may  be  condemned  in  pursuance  to  tbe  procedure  fixed 
by  law.  A  cemetery  once  established  by  a  township  Board  of  Health  re- 
mains such  until  it  is  formerly  vacated  in  accordance  with  law. 
Respectfully  yours, 

GRANT  FELLOWS, 

Ca-pio.  Attorney'  General. 


HOMESTEADS.  SOLDIERS'  EXEMPTION  PROM  TAXATION.  A 
homestead  may  be  acquired  in  two  lots  where  tbe  house  is  situated  upon 
both. 

June  3,  1913. 

A.   E,   Prieskom,    Supervisor  Casevillc   Twp.,   Caseville,   Mich,; 

Dear  Sir — ^Vour  communication  of  the  2nd  inst.  requestinfj;  an  opinion 
upon  the  matter  therein  submitted  is  at  hand.  As  I  understand  your 
statement,  a  certain  party  who  was  a  veteran  of  the  Civil  War  is 
occupying  as  a  homestead  a  house  which  is  bnilt  partly  ujion  a  lot  owned 
by  bim,  and  parily  on  an  adjoining  lot  which  stands  in  the  name  of  his 
wife.  A  question  has  lieen  raised  as  to  whether  or  not  both  tots  are  to 
be  included  within  the  exemption. 

In  reply  I  would  say  that  a  homestead  has  undoubtedly  been  established 
in  the  house  and  lots,  and  if  such  is  the  ca^e  the  same  should  be  exempt 
from  taxation  to  Uie  amount  of  one  thousand   dollars  if  the  PQrty  is 
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otherwise  entitled  to  such  exemption,  TLe  language  of  the  statute  is 
l>i-oad  enough  to  inclnde  a  homestead  standing  in  the  name  of  either 
husband  or  wife,  and  I  am  impressed  that  it  should  not  be  so  construed 
as  to  prevent  the  privileges  attaching  to  the  property  mentioned  in 
Tour  letter.  Our  Supreme  Court  has  held  that  a  homestead  may  be  es- 
tabiisbed  in  two  lots  in  a  Village  where  the  house  is  situated  upon  the 
boundary  line. 

Respect fullv  yours, 

GRANT  FELLOWS, 
Ca-pi-o.  '  Attorney  General. 


TAXATION.  BANK  STOCK.  Stock  in  a  bank  held  in  the  Tillage 
where  the  bank  is  located,  and  also  stock  held  by  non-residents  of 
the  county  is  assessable  in  such  village. 

June  3,  1913. 

M.  8.  Russell,  Village  Assessor,  Montrose,  Mich.: 

Dear  Sip — ^Your  communication  of  the  2nd  inst.  relative  to  the  as- 
sessment of  certain  bank  stock  has  been  received. 

In  reply  I  would  call  your  attention  to  the  3rd  subdivision  of  Section 
14  of  the  General  tax  law  of  the  state,  as  last  amended  by  Act  182  of 
the  Public  Acts  of  1911,  which  reads  as  follows: 

"All  shares  in  banks  shall  be  assessed  to  their  owners  in  the 
township,  village  or  city  where  the  bank  is  located.  Provided, 
That  the  shares  owned  by  a  person  residing  in  the  county  where 
the  bank  is  located  shall  be  assessed  in  the  township  or  city 
where  he  resides," 

It  follows  from  this  provision  of  law  that  you  are  entitled  to  assess 
in  the  Villajie  of  Montrose  only  the  stock  actually  held  there  together 
with  that  held  by  non-residents  of  the  County. 
Trusting  that  this  gives  you  the  desired  information,  I  remain. 
Respectfully  yours, 

GRANT  FELLOWS. 
Ca-pi-o.  Attorney  General. 


LIQUpB  LAW.  A  license  may  not  be  granted  to  conduct  a  retail  liquor 
saloon  in  a  residence  district  without  the  consent  of  the  property 
owners  within  three  hundred  feet  thereof, 

June  3,  1913. 

W.  J.  McCormick,  Calumet,  Mich. : 

Dear  Sir — I  am  in  receipt  of  your  communication  of  the  29th  ult.  in 
which  you  have  requcsled  an  opinion  as  to  what  is  meant  by  a  residental 
district,  as  used  in  section  37  of  the  Warner-Crnmton  law  of  lfl09,  and 
also  as  to  whether  or  not  a  school  or  college  attended  only  by  the  mem- 
bers of  a  certain  race  can  be  termed  a  public  school  within  the  mean- 
ing of  that  act.  You  have  stated  further  that  the  Common  Council  of  the 
City  of  Hancock  has  granted  a  licenne  to  a  certain  party  f  maintain  a 
retail  liquor  saloon  in  a  building  situated  in  a  locality  whei'e  priivate 
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residences  are  numerouB  and  within  four  hundred  feet  along  the  street 
line  of  tlie  front  entrance  of  a  Finnish  college. 

It  is  my  opinion  from  tlie  statement  of  facts  that  you  have  given  that 
the  particular  locality  where  this  business  is  being  carried  on  must  be 
deemed  a  residence  district  for  the  reason  that  it  is  primarily  used  for 
that  purpose  rather  than  for  commercial  or  business  uses.  It  follows  that 
unless  the  consent  of  all  of  the  property  owners  within  three  hundred 
feet  of  said  saloon  have  been  secured  the  keeper  of  said  sjiloon  is 
operating  in  violation  of  Section  37  of  the  WamerCramton  law.  I 
would  therefore  suggest  that  you  take  this  matter  up  with  the  Prosecut- 
ing Attorney  of  your  County,  request  him  to  investigate  the  casB 
thoroughly  and  to  institute  a  criminal  prosecution  if  such  in  hi»  judg- 
ment is  the  proper  procedure  to  be  followed. 

Prom  your  statement  of  facts  1  am  unable  to  give  you  any  definite 
opinion  as  to  whether  or  not  the  Finnish  collie  to  which  you  refer 
should  be  deemed  a  public  school  hou?e.  This  would  depend  of  coui-se 
upon  the  method  of  its  establishment  and  maintenance,  and  its  general 
purpose. 

Respectfullv  yours, 

GRANT 'fellows, 

Ca-pi-o,  Attorney  General. 


VILLAGE  LAW.  A  village  governed  by  the  provisions  of  the  general 
village  act  of  1895.  and  having  a  population  of  less  than  Hve  hundred, 
may  not  purchase  or  construct  waterworks. 

June  3,  19\S. 

Ixiuis  T.  Herman,  Assistant  Prosecuting  Attorney,  Grand  Rapids,  Slich. : 

Dear  Sir — Your  letter  of  the  20th  ult.  in  which  you  refer  to  a  certain 
opinion  rendered  by  this  department  under  date  of  M.-iy  19th  last  to 
Dr.  D.  G.  Houghton,  of  Caledonia,  Michigan,  has  been  received. 

The  opinion  in  question  was  given  in  accordance  with  the  provisions 
of  Section  2890  of  the  Compiled  Ijaws  of  1897,  and  was  based  upon  the 
assumption  that  the  Village  of  Caledonia  is  incorporated  under  and 
governed  by  the  provisions  of  the  General  Village  Laws  of  1895.  I  note 
your  reference  to  Section  22  of  Article  8  of  the  Constitntion  of  1909, 
and  am  of  the  opinion  that  said  section  refers  to  cities  and  villages  in- 
corporated under  the  General  laws  which  the  legislature  is  authorized 
to  pass  by  sections  twenty  and  twenty-one  immediately  preceding.  I 
do  not  think  that  it  was  the  intention  of  the  framers  of  the  Constitution 
to  repeal  the  provisions  of  the  Charter  of  any  city  or  village  then  iu 
existence.  Rather  the  pui-pose  was,  in  my  opinion,  to  confer  broad  powers 
upon  cities  and  villages  incorporated  or  reincorporated  under  l^isliitive 
enactments  passed  in  pursuance  to  the  new  Constitution.  The  same 
considerations  prevail  with  reference  to  the  Village  Home  Rule  act  of 
1909,  and  mnst  l>e  deemed  to  refer  to  the  Charters  of  Tillages  rcin- 
corporaled  under  its  provisions. 

This  department  will,  thei-efore.  adhere  to  its  former  ruling  to  the 
effect  that  a  village  governed  by  the  provisions  of  the  general  act  of 
1895,  and  having  a  population  of  less  than  five  hundred,  may  not  pur- 
chase or  construct  water  works.    Any  village  desiring  to  take  advantae*,. 
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of  the  more  liberal  provisions  of  the  CoDBtitQtioD  of  1909  and  the  legis- 
lative enactments  passed  in  pursuance  thereof  must  reincorporate  there- 
under. 

Respectfully  yours, 

GRANT  FELLOWS, 
Ca-pi-o.  Attorney  General. 


PUBLIC  SCHOOLS.  RBLIGIOUS  INSTRUCTION.  Reading  of  ex- 
tracts from  the  Bible  with  no  attempt  to  explain  the  same  is  not  pro- 
hibited by  law. 

Jane  3,  1913. 

Frances  M.  Butler.  Pinconniag,  Mich. : 

Dear  Madam — Your  letter  of  the  27th  ult.  in  which  you  have  re- 
quested information  as  to  the  law  of  this  state  relative  to  the  reading  of 
the  Bible  in  the  public  schools  has  been  received. 

Id  reply  I  would  say  that  our  Supreme  Court  in  the  case  of 

Pfeiffer  v&.  Board  of  Education,  118  Micb.  560 

has  held  that  the  reading  of  extracts  from  the  Bible  is  not  prohibited  by 
law  in  Michigan,  there  being  no  attempt  made  by  the  teacher  so  reading 
to  explain  the  meaning  of  the  passages  read,  or  to  instruct  the  pupils 
in  any  manner  relative  thereto-  It  further  appears  that  in  this  case 
all  children  were  excused  from  such  reading  upon  request  of  their 
parents  or  guardian.  In  other  words  it  seems  to  be  the  view  of  the 
supreme  court  that  the  mere  reading  of  the  Bible  could  not  be  deemed 
religious  instruction  within  the  inhibition  of  the  Constitution.  In  case 
any  teacher  should  go  beiond  the  limit  permitted  the  Board  of  Educa- 
tion employing  such  teacher  would  have  authority  to  interfere. 

With  reference  to  the  rattle  lieing  conducted  by  certain  pupils  of  your 
high  school,  I  would  suggest  that  the  fact  that  the  proceeding  is  re- 
■  ferred  to  as  a  "sale"  upon  the  tickets  issued  does  not  altpr  its  real 
character.  In  other  words,  if  it  is  a  gambling  affair  and  Ihe  pupils 
are  actually  conducting  a  lottery  such  prweeding  is  prohibited  by  law 
notwithstanding  the  particular  name  by  which  it  may  be  designated. 

I  am  returning  herewith  the  ticket. 

Respectfullv  yours, 

GRANT  FELLOWS. 

Ca-pi-o.  Attorney  General, 


MUNICH' AL  LAW.  The  common  council  of  a  city  of  the  fourth  class 
incorporated  under  the  general  law  of  1895  may  contract  with  a 
private  corporation  for  the  furnishing  of  light. 

June  4,  1913. 
Nen-man  Defendorf,  Dowagiac,  Mich. : 

Dear  Sir — Your  communication  of  the  30th  ult.  requesting  an  opinion 
upon  a  certain  condition  that  has  arisen  in  the  City  of  Dowagiac  has 
been  received.  As  I  understand  your  statement  your  Common  Council 
some  years  ago  entered  into  a  contract  with  a  private  corj)orafion  by 
the  terms  of  which  the  Corporation  agreed  to  furnish  certain  lights  for 
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a  portion  of  the  streets  of  Dowagiac  and  also  for  certain  public  build- 
ings, and  by  way  of  payment  therefor  the  City  of  Dowagiac  was  boniid 
to  pay  ail  taxes  in  excess  of  $20,000  upon  the  real  estate  of  said  Corpora- 
tion.  The  question  has  been  raised  as  to  the  validity  of  the  contract. 

It  appears  that  the  City  of  Dowagiac  is  incorporated  under  and  gov- 
erned by  the  provisions  of  the  General  Fourth  Class  city  act  of  1895. 
Section  8  of  Chapter  27  of  that  Act  provides,  in  part,  as  follows : 

"The  Council  may  contract  from  year  to  year,  or  for  a  period 
of  time  not  exceeding  ten  years  with  any  person  or  persons,  or 
with  any  duly  authorized  corporation  for  the  supplying  of  such 
city,  or  the  inhabitants  thereof,  or  both,  with  gas,  electric  or  other 
lights  upon  such  terms  and  conditions  as  may  be  agreed  *  *  *." 

It  will  be  noted  that  the  time  for  -which  snch  contract  might  be  en- 
tered into  is  limited  by  the  Section  quoted  above  to  not  more  than  ten 
years.  However,  in  1905,  the  legislature  passed  an  act  designed  to  make 
valid  certain  contracts  entered  into  previously  by  cities  of  the  fourth 
class  in  which  the  inhibition  of  the  section  cited  above  had  not  been 
observed.  The  act  last  referred  to,  which  is  No.  259  of  the  Public  Acts 
of  1905,  reads  as  follows: 

"The  respective  actions  of  the  Councils  of  all  cities  of  the  fourth 
class,  granting  franchises  to,  and  making  contracts  with  persons 
or  corporations,  to  use  streets  and  public  places,  for  the  supplying 
of  snch  cities  or  the  inhabitants  thereof,  or  both,  with  gas.  elec- 
tric or  other  lights,  for  periods  of  time  exceeding  ten  years,  but  not 
exceeding  thirty  years,  are  hereby  legalized  and  made  valid." 

Undoubtedly  the  action  of  your  Common  Council  was  taken  under  the 
provisions  of  Section  3B25  cited  above.  If  such  was  the  case  then  it  was 
unnecessary  to  submit  the  question  of  the  making  of  the  contract  in  ques- 
tion to  the  electors  of  the  City.  From  the  statement  of  facts  that  you 
have  presented,  I  am  inclined  to  the  opinion  that  the  contract  in  ques- 
tion was  valid  and  within  the  authority  of  your  Common  Conncil  to 
make. 

Very  respectfully, 

GRANT  FELI/)WS, 

Ca-pi-o.  Attorney  General. 


STAT1"8  PRISON.     Payment  by  Warden,  of,  to  families  of  imnatea 

under  Act  No.  344,  P.  A.  1907,  when  to  be  made. 
HOUSE  OF  CORRECTION.     Payment  by  Superintendent  to  families 

of  inmates  under  Act  144,  P.  A.  1907,  when  to  I>e  made. 

June  5,  1913. 

Hon.  Otis  Fuller,  Warden  Ionia  State  Reformatorj-,  Ionia,  Michigan: 

Dear  Sir — I  am  in  receipt  of  a  letter  from  Bird  J.  Vincent,  Assistant 
Prosecuting  Attorney  of  Saginaw  County,  enclosing  copy  of  a  letter  sent 
by  you  to  Frank  J.  Herrig.  Superintendent  of  the  Poor,  Saginaw,  Mich- 
igan.    I  am  enclosing  herewith  copy  of  Mr.  Vincent's  letter.      C    ()()o|r 
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There  seems  to  be  some  mieuoderBtanding  as  to  the  force  and  effect  of 
Section  2  of  Act  No.  144  of  the  Public  Acts  of  1907.  It  is  the  evident 
iDteotion  of  this  section  to  provide  payment  by  the  Warden  of  the 
prison  or  Superintendent  of  the  House  of  Correction  of  a  certain  sum 
at  the  end  of  each  and  every  week  during  the  period  of  the  term  of  im- 
prisonment of  the  person  confined.  The  said  sums  to  be  paid  by  the 
said  Warden  or  Superintendent  of  the  House  of  Correction  to  the  Super- 
intendents of  the  Poor  of  the  City  or  County  in  which  the  wife  and 
children  of  such  person  resides.  It  is  also  made  the  duty  of  the  Super- 
intendents of  the  Poor  to  furnish  the  Warden  of  the  Prison  or  Superin- 
tendent of  the  House  of  Correction  in  W"hich  the  person  is  confined,  with 
a  sworn  statement  showing  the  names  of  the  wife  and  children  who  are 
left  dependent  upon  the  city  or  county  for  support,  etc. 

I  am  inclined  to  the  opinion  that  these  payments  are  to  be  made  for 
the  benefit  of  the  wife  and  children  only  when  such  wife  and  children 
are  left  dependent  upon  the  city  or  county  for  support.  Id  other  words, 
if  the  family  have  means  of  support  such  sums  ^ould  not  be  paid  by 
the  Warden  or  Superintendent  of  the  House  of  Correction.  I  do  not 
understand  that  the  payments  are  to  he  made  for  the  purpose  of  reim- 
bursing the  county  for  sums  advanced  to  such  dependent  family,  but 
rather  for  the  purpose  of  saving  the  county  or  city  from  furnishing 
support. 

Trusting  that  this  sufficiently  explains  my  understanding  of  the  Act 
in  question,  I  remain, 

Respectfully  yours, 

GRANT  FELLOWS, 

Cr-pi-o.  Attorney  General. 


TAXATION.    Exemption  from  for  debts  owing  allowed,  even  though  loan 
used  in  nonassessable  investment. 

June  5,  1913. 
Charles  A.  Jones,  Cassopolis,  Mich.: 

Dear  Sir — I  have  yours  of  -the  3rd  inst.  in  which  you  ask  "If  a  person 
borrows  money  and  gives  his  note  for  same  and  uses  the  money  to  buy 
non-assessable  bonds,  or  puts  same  into  a  non -assessable  trust  company, 
can  they  use  these  notes  to  off  set  other  assessable  notes  due  them  ?"  Also 
"if  an  acre  of  land  worth  $100.00  has  a  tliousand  dollar  crop  of  ginseng 
growing  on  it  what  it  would  be  assessable  at." 

In  reply  to  your  first  question,  subdivision  5  of  Section  9  of  Act  No. 
309  of  the  Public  Acts  of  1909.  as  amended,  provides  an  exemption  from 
taxation  of  "so  much  of  the  debts  due  or  to  become  due  as  shall  equal 
the  amount  of  bona  fide  and  unconditional  debts  by  the  person  owing." 
This  section  makes  no  exception  with  reference  to  the  purposes  for 
which  the  liability  is  created  or  the  proceeds  used.-  Consequently,  the 
person  mentioned  by  you  would  be  entitled  to  the  oflf-set  notwithstand- 
ing the  fact  that  the  loan  was  used  to  purchase  non-assessable  bonds  or 
invested   with  a  non-assessable  trust  company. 

In  reply  to  your  second  question,  growing  crops  are  assessed  as  part 
of  the  reality,  and  the  value  of  the  crop  as  growing  should  be  taken  into 
consideration  in  fixinsr  the  value  of  the  real  estate.     In  other  words. 
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the  value  should  be  determined  not  only  based  upon  the  value  of  the  land, 
but  also  of  the  crop  at  the  time  of  the  assesBmeut. 

Eespectfullv  yours, 

GRANT  FELLOWS, 
Cr-pi-o.  Attorney  General. 


TAXATION.    Exemption  from  aHowed  soldiers  and  sailors,  does  not 
apply  where  premises  not  occupied  by  person  claiming  exemption. 

June  5,  1913. 
W.  C.  Foikert,  Wheeler,  Mich. : 

Dear  Sir — I  have  yours  of  the  3rd  inst.  in  which  you  ask: 

"Does  the  soldiers'  exemption  law  exempt  those  who  have  removed 
from  the  homestead  and  are  living  in  town,  or  elsewhere,  paying  board, 
and  rent  the  land  for  their  support,"  etc. 

Id  reply  thereto  would  state  that  subdivision  II  of  Section  7  of  Act 
No.  174  of  the  Public  Acts  of  1!)11  provides  an  exemption  upon  all 
real  estate  to  the  value  of  one  thousand  dollars  used  and  owned  as  a 
homestead  by  any  soldier,  etc.  It  is  the  ruling  of  this  department  that 
in  order  that  one  be  entitled  to  the  exemption  such  person  must  occupy 
the  premises.  Consequently  those  mentioned  in  your  communication 
would  not  be  entitled  to  the  exemption  provided  by  law. 

Very  respectfully, 

GRANT  FELLOWS, 

Cr-pi-o,  Attorney  General. 


OFFICERS.  COMPENSATION.  A  county  is  not  liable  to  a  de  jure 
officer  for  salary  and  fees  paid  to  a  de  facto  officer  before  the  judgment 
of  onster  was  rendered  in  quo  warranto  proceedings. 

June  5,  1913. 

Mr.  Alfred  W,  Black,  Prosecuting  Attorney.  Tawas  City,  Michigan: 

Dear  Sir — Your  communication  of  the  3rd  inst.  addressed  to  this  de- 
partment and  requesting  an  opinion  relative  to  the  situation  presented 
therein,  is  at  hand.  I  note  your  statement  that  there  was  a  contest 
growing  out  of  the  election  last  fall  for  the  office  of  sheriff  of  yotir 
county;  that  quo  warranto  proceedings  were  instituted  by  a  certain 
candidate  against  the  party  to  whom  the  certificate  of  election  was  issued, 
and  that  your  circuit  court  has  recently  r«idered  its  decision  against 
the  incumbent  of  the  office.  It  further  appears  that  the  prevailing  party 
in  the  quo  warranto  proceedings  served  notice  on  the  Board  of  Super- 
visors immediately  after  the  certificate  of  election  had  been  issued  to  hia 
opponent  stating  that  he  would  hold  the  county  i-esponsible  for  any  and 
all  fees  due  the  sheriff's  office  during  the  pendency  of  the  proceedings. 
The  question  is  now  presented  as  to  whetlier  or  not  such  official  is  en- 
titled to  collect  such  compensation  from  the  county  for  the  period  for 
which  he  was  kept  out  of  the  office. 

Inasmuch  as  the  certificate  of  election  was  duly  issued  to  Mr.  Jordan 
!ind  he  actually  entered   upon   and  performed  the  duties  of  the  office 
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under  color  of  right,  he  must  be  deemed  to  have  been  a  de  facto  officer 
daring  the  period  of  his  incambency.  Such  being  the  case,  he  might 
have  enforced  collection  of  hie  fees,  and  the  Board  of  SupervisorB  would 
have  no  l^al  right  to  refuse  to  pay  him  the  same.  The  question  in- 
volved haa  been  passed  upon  by  the  Supreme  Conrt  in  the  case  of  Scott 
V.  Crump,  106  Mich.  288,  in  which  it  was  held  that  the  payment  of  the 
sala'ry  to  a  de  facto  officer  while  the  latter  was  performing  the  duties 
of  the  office  constituted  a  complete  defense  to  an  action  brought  by  the 
officer  de  jure  to  recover  the  salary  for  the  same  period.  The  earlier  case 
of  Benoit  v.  Auditors  of  Wayne  County,  20  Mich.  106,  which  lays  down 
the  same  doctrine,  was  cited  and  approved. 

Under  the  authority  of  these  cases,  it  is  my  opinion  that  Mr.  Johnson 
has  no  claim  against  Iosco  County  for  the  fees  paid  to  the  sheriff's 
office  before  the  judgment  of  ouster  was  rendered  in  the  quo  warranto 
proceedings.  I'he  same  considerations  apply  with  reference  to  the  rent 
of  the  jail  occupied  by  Sir,  Jordan  during  the  period  in  question. 
Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


TAXATION.    Bank  stock  in  possession  is  not  a  personal  property  credit 
against  which  indebtedness  owing  by  a  taxpayer  may  be  offset. 

June  5,  1913. 
Mrs.  Harsen  D.  Smith,  Cassopolis,  Michigan: 

Dear  Madam — Your  letter  of  the  3rd  inst.  relative  to  the  assessment 
of  certain  bank  stock  held  by  you,  has  been  received.  As  I  understand 
the  matter,  the  question  has  been  raised  as  to  whether  or  not  the  amount 
of  your  indebtedness  may  be  offset  against  the  value  of  this  bank  stock. 
In  other  words,  whether  or  not  such  stock  is  to  be  considered  a  "per- 
sonal property  credit"  within  the  meaning  of  the  tax  law. 

Subdivision  5  of  Section  9  of  the  General  Tax  Law  of  the  State  pro- 
vides that  "eo  much  of  the  debt  due  or  to  become  due  as  shall  equal 
the  amount  of  bona  fide  and  unconditional  debts  by  the  person  owing" 
shall  be  exempt  from  taxation.  Subdivision  G  of  Section  8  provides  that 
for  the  purposes  of  taxation  personal  property  shall  include  "all  credits 
of  every  kind  belonging  to  inhabitants  of  this  Slate  over  and  above  the 
amounts  respectively  owned  by  them,  whether  such  indebtedness  is  due 
from  individuals  or  from  corporations,  public  or  private,  and  whether 
such  debtors  reside  within  or  without  the  State."  From  these  pro- 
visions of  the  statute,  it  seems  evidrat  that  it  was  the  intention  of  the 
Legislature  to  permit  a  taxpayer  to  offset  any  indebtedness  owing  by 
such  taxpayer  against  the  amount  of  any  indebtedness  owing  to  him. 
The  exemption  grjinted  is  not  broad  enough  to  include  personal  property 
in  the  hands  of  such  taxpayer.  It  follows  in  consequence  that  the  as- 
sessor is  correct  in  his  contention,  and  that  bank  stock  is  not  to  be  deemed 
a  "personal  property  credit"  within  the  meaning  of  the  provisions  of 
the  tax  law  involved. 

Very  respectfully, 

GBANT  PELIX)WS, 

Ca-g-o.  Attorney  General, 
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OFFICES.     INCOMPATIBILITY.     The  office  of  city  alderman  is  in- 
compatible with  that  of  Are  chief  or  aBsiBtaut  fire  chief. 

June  5,  1913. 
Mr.  W.  H.  McMilkin,  Manistique,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  2n(l  inst.  in  which 
you  request  an  opinion  upon  the  following  question :  "Can  a  city  alder- 
man hold  the  position  of  fire  chief  and  assistant  flre  chief  undei"  an 
appointment  by  the  Mayor,  both  drawing  salaries  from  the  city  while 
holding  the  position." 

In  reply  to  your  question,  I  am  assuming  that  Manistique  is  still  in- 
corporated under  and  governed  by  the  provisions  of  the  general  fourth 
class  city  act  of  1895.  The  general  provisions  relative  to  the  establish- 
ment of  a  fire  department  and  the  appointment  of  various  oEBcers  there- 
for are  found  in  chapter  29  of  that  act.  Inasmuch  as  the  city  council 
is  given  power  to  pass  regulation,  to  prescribe  the  number  of  employes, 
and  to  provide  for  the  appointment  of  the  same,  it  is  my  opinion  that 
membership  on  the  common  council  should  be  deemed  incompatible  with 
the  holding  of  either  of  the  offices  specified  in  your  inquiry.  It  seems 
to  mo  that  the  relation  between  members  of  the  city  council  and  the 
chief  officere  of  the  flre  department  is  such  as  to  render  it  opposed  to 
public  policy  to  permit  such  ofiioes  to  be  held  by  the  same  person. 
Very  respectfullv, 

GRANT  FELLOWS, 

Cag-o.  Attorney  General. 


TAXATIOX.  PERSONAL  PROPERTY.  Personal  property  ac<iuired 
before  the  first  day  of  May  should  be  assessed  by  the  supervisor;  per- 
sonalty acquired  after  such  date  should  not  be  assessed. 

June  5,  1913. 
Mr.  Ralph  Andrus,  Lakeview,  Michigan: 

near  Sir — Under  date  of  the  1st  inst,  you  have  requested  an  opinion 
from  this  department  upon  the  following  inquiry:  "Is  personal  property 
purchased  by  a  taxpayer  of  a  township  assessable  to  such  owner  if  it 
was  purchawed  after  the  second  Monday  in  April.  Several  automobiles 
have  been  purchased  since  that  date,  and  I  wish  to  know  if  they  should 
be  listed  ou  the  assessment  roll." 

Section  13  of  the  general  tux  law  provides  that  personal  property  shall 
be  assessed  to  the  owner  in  the  township  in  which  he  is  an  inhabitant 
on  the  second  Monday  of  April  of  the  year  for  which  the  assessment  is 
made.  This  department  has  heretofore  conatnied  this  section  as  requiring 
that  a  taxpayer's  residence  on  the  date  mentioned  shall  be  deemed  his  res- 
idence for  the  purposes  of  assessing  personal  property  owned  by  him, 
rather  than  as  requiring  that  every  assessment  on  personalty  should  be 
made  on  said  date.  It  is  further  provided  in  section  17  of  the  general 
tax  law  that  "Ko  change  of  location  or  sale  of  any  personal  pmperty 
after  the  first  day  of  May  in  any  one  year  shall  affect  the  assessment  made 
in  such  year."  Construing  these  two  sections  together,  it  seems  to  me 
that  personalty  not  exempt  from  taxation,  purchased  by  any  party  wh<f,. 
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was  a  resident  of  the  township,  on  the  second  Monday  in  April,  said 
purchase  being  made  prior  to  the  first  day  of  May,  should  be  listed  on 
the  assesHnent  roll.  I  am  further  of  the  opinion  that  such  personalty  ac- 
quired after  the  first  day  of  May  should  not  be  so  listed  under  the  pro- 
Ti8i<»i8  of  section  17,  notwithstanding  the  fact  that  the  assessing  officer 
has  until  the  first  Monday  in  June  in  which  to  complete  the  assessment 
roll.  In  other  words,  personal  property  changing  bands  after  the  1st  of 
May  most  be  presumed  to  have  been  assessed  to  the  person  who  was  the 
owner  prior  to  that  data 

Very  respectfully, 

GRANT  FELLOWS, 
Ca^-o.  Attorney  General. 

CONYEYAKCES.  CITY  OB  VILLAGE  PLATS.  A  sale  of  village  lots 
by  reference  to  an  unrecorded  plat  is  ill^al  and  additional  description 
by  metes  and  bounds  does  not  relieve  the  guilty  party  from  the  penalty 
of  the  statute. 

June  5.  1913. 

A.  P.  Dixon,  Attorney,  Stambaugh,  Mich.: 

Dear  Sir — Your  letter  of  the  3rd  inst.  relative  to  that  provision  of  Act 
No.  114  of  the  Public  Acts  of  1909,  which  imposes  a  penalty  of  flO.IH) 
upon  any  person  who  shall  sell  or  convey  any  lot  or  lots  in  a  city  or 
village  by  a  reference  to  a  plat  before  such  plat  is  recorded  and  a  copy 
thereof  filed  in  accordance  with  law-,  has  been  received.  As  I  under- 
stand the  matter,  certain  lots  have  been  disposed  of,  the  description  being 
given  according  to  the  unrecorded  plat  followed  by  the  description  by 
metes  and  bounds.  The  qnestion  is  presented  as  to  whether  or  not  the 
addition  of  the  second  description  relieves  the  vendor  from  the  operation 
of  the  statute  in  qnestion. 

In  reply  I  would  say  that  in  my  opinion  the  additional  description 
does  not  affect  the  matter.  Doubtless  it  was  the  intention  of  the  legisla- 
ture by  imposing  this  penalty  to  guard  a  vendee  against  possible  imposi- 
tion by  prohibiting  the  use  of  a  description  according  to  a  plat  when 
said  plat  had  not  been  authwiticated  in  accordance  with  law.  I  am  im- 
pressed that  a  different  construction  than  is  su^ested  above  would  de- 
feat the  purpose  of  the  clause  imposing  the  penalty. 

With  reference  to  the  enforcement  of  the  statutory  provision,  I  would 
call  your  attention  to  the  provisions  of  Chapter  271  of  the  Compiled 
Laws  of  1897  which  imposes  the  duty  upon  the  Supervisor  of  the  town- 
ship of  bringing  an  action  of  assumpsit  in  the  name  of  the  i>eople  of  the 
State  of  Michigan  to  recover  the  amount  of  the  penalty  imposed.  The 
Prosecuting  Attorney  is  designated  as  the  legal  adviser  of  sncli  Super- 
visor. Conseqnently  a  matter  of  this  kind  should  be  taken  up  with  that 
official. 

Respectfully  yours. 

GRANT  FELLOWS. 

Ca-pi-o.  Attorney  General. 


.yGoogle 


ANNUAL  REPORT,  1918. 


MUNICIPAL  LAW.     BORROWING  MONFA'.     Powers  of  the  < 

council  of  the  City  of  Sault  Ste.  Marie  are  fixed  by  a  special  charter. 


Mr.  Francis  T.  McDonald,  City  Attorney,  Bault  Ste.  Marie,  Michigan : 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  3rd  inst,  in  which 
yon  have  requested  an  opinion  relative  to  the  powers  of  your  coancil  to 
twrrow  money  under  the  provisions  of  your  city  charter.  It  appears  that 
the  City  of  Sault  Ste.  Marie  is  incorporated  under  Act  No.  374  of  the 
Local  Acts  of  1889,  and  that  no  limitation  is  imposed  with  reference  to 
the  amount  of  money  that  may  be  raised  by  taxation  or  by  loan  except 
that  the  aggregate  amount  to  be  raised  by  general  taxation  in  any  one 
year  shall  not  exceed  2%  of  the  asseosed  valuation.  The  precise  qnes- 
tion  raised  is  as  to  whether  or  not  the  Constitution  of  1909  and  the 
City  Home  Rule  Act,  as  amended,  passed  in  pursuance  thereof,  are  to 
be  construed  as  imposing  an  additional  limitation.  It  further  appears 
that  the  bonded  indebtedness  of  the  city  is  already  in  excess  of  the  8% 
designated  in  section  4  of  the  Home  Rule  Act, 

It  was  undoubtedly  the  intention  of  the  framers  of  the  Constitution 
in  incorporating  therein  the  provisions  relative  to  cities  and  villages 
that  you  have  referred  to  in  your  letter  to  impose  upon  the  legislature 
the  authority  and  the  duty  to  enact  general  laws  which  should  impose 
limitations  relative  to  the  right  of  taxation  and  borrowing  money  upon 
municipalities  gm-emed  by  the  provisions  of  such  general  laws.  In 
other  words,  I  do  not  think  Ihat  these  provisions  of  the  Constitution 
can  be  construed  as  automatically  imposing  such  limitation,  but  rather 
an  intent  is  manifest  to  confer  upon  the  law  making  body  the  power  to 
take  that  action.  The  question  presented  is  therefore  whether  or  not 
Act  No.  279  of  the  Public  Acts  of  1909,  as  amended  bv  Act  No.  203  of 
the  Public  Acts  of  1911.  and  Act  No.  5  of  the  Public  Acts  of  1913, 
is  to  be  deemed  applicable  insofar  as  its  provisions  upon  this  subject 
are  concerned  to  the  charters  of  cities  in  existence  at  the  time  the  act 
in  question  became  operative.  Section  2  of  the  act  reads  as  follows: 
"Each  city  now  existing  shall  continue  with  all  its  present  rights  and 
powers  except  as  herein  otherwise  provided."  Under  this  section,  it  is 
apparent  that  unless  subsequent  provisions  of  the  act  clearly  apply  to 
then  existing  city  charters,  such  charters  must  be  deemed  to  be  unaffected 
thereby.  Section  4,  concerning  the  provisions  of  which  some  question  may 
be  raised,  speciflcnlly  relates  to  the  particular  powers  and  limitations  for 
which  each  city  in  its  charter  may  provide.  It  seems  to  me  that  an 
intent  on  the  part  of  the  legislature  is  plainly  manifest  that  the  charter 
of  no  city  was  intended  to  be  changed  by  the  Home  Rule  Act  until 
the  electore  of  such  city  had  passed  upon  the  matter  in  the  manner  pre- 
scribed therein.  I  am  impressed  that  any  other  construction  than  this 
would  result  in  confusion  and  uncertainty  with  reference  to  many  pro- 
visions of  city  charters  in  existence  at  the  time  the  Home  Rule  Act  of 
1909  went  into  effect.  In  your  home  city,  it  appears  that  the  indebtedness 
then  exceeded  the  limit  fixed  by  the  act,  l^oubtless  the  same  condition 
existed  in  many  other  cities  operating  as  was  Sault  Ste.  Marie  under  a 
special  charter  containing  no  limitation  as  to  the  amount  of  money  that. 
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might  be  borrowed.  Unctnubtedly  the  legislature  had  this  coodition  in 
mind  when  the  act  in  question  vras  under  consideration  l>efore  it.  The 
fact  that  no  provision  T^as  made  therefor  may  in<  itself  be  taken  to 
indicate  that  it  was  not  the  legislative  intent  to  interfere  with  such 
charter  in  this  direction.  Rather  the  power  is  conferred  upon  the  elec- 
tors of  each  city  to  revise  or  amend  their  charter,  if  they  so  desire,  to 
conform  with  the  provisions  of  the  enactment  passed  in  pursuance  of 
the  Constitution  of  1900.  I  am  of  the  opinion  therefore  that  Act  No. 
279  of  1909,  as  amended,  does  not  imjiose  any  limitation  upon  the  power 
to  borrow  money  granted  to  your  city  council  imder  the  provisions  of  the 
charter,  such  charter  not  having  been  revised  in  accordance  with  said  act. 
It  follows  that  the  action  contemplated  ^y  the  annual  appropriation 
bill  passed  by  your  city  council  is  valid. 

Very  respectfullv, 

GEANT  FELLOWS, 
Ca-g-o,  Attorney  General. 


LIQUOR  LAW.     The  books  and   waybills  of  common  carriers  may  be 
used  as  evidence  of  illegal  shipments. 

June  5,  1913. 
Mr.   Leon   C.   Wheeler,   Barryton,   Michigan: 

Dear  8ir — Your  letter  of  the  2nd  inst.  addressed  to  the  Governor  has 
been  referred  to  this  department  for  consideration.  I  note  your  state- 
ment  that  there  are  reasons  to  suspect  that  liquor  is  being  shipped  into 
your  village  and  illegal  sales  made  there.  It  further  np{>ears  that  a 
certain  drayman  who  handles  most  of  such  liquor  so  shipped  has  been 
in  the  habit  of  erasing  the  names  from  the  cases  in  such  a  manner  as 
to  render  it  impossible  to  ascertain  to  whom  said  cases  are  consigned. 
You  have  requested  an  opinion  as  to  whether  or  not  this  drayman  is 
violating  the  law  by  erasing  the  names  of  the  consignees. 

In  reply  I  would  say  that  the  drayman  to  whom  your  question  re- 
lates most  be  deemed  to  be  acting  as  the  agent  for  the  consignee.  Doubt- 
less his  action  is  taken  under  their  direction.  Such  being  the  case,  there 
is  no  provision  of -the  statute  that  makes  his  conduct  a  criminal  offense. 

1  judge  from  your  letter  that  you  are  in  a  county  which  is  governed 
by  the  provisions  of  the  local  option  law.  If  such  be  the  case,  I  would 
respectfully  call  your  attention  to  section  37  of  that  law  as  amended, 
which  provides  in  substance  that  the  hooks  and  waybills  iised  by  any 
common  carrier  transporting  any  of  the  liquors  mentioned  io  the  act 
shall  be  open  to  inspection  at  all  times  during  business  hours  by  ofBcials 
of  the  county  who  are  chai^d  with  the  enforcement  of  the  law.  It 
occura  to  me  that  the  information  desired  relative  to  these  shipments 
may  be  secured  by  your  county  officials  from  this  source. 
Verv  respectfully, 

GEANT  FELLOWS,    ■ 

Cag-o.  Attorney  General. 
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STATE  MILITARY  BOARD.     Limitation  placed  od  Board  in  matter 
of  making  coDtracts  for  building  armories. 

June  6,  1913. 
State  Military  Board,  Lansing,  Michigan: 

Gentlemen — Your  communication  to  the  Judge  Advocate  General  rela- 
tive to  the  limitations  placed  on  your  Board  in  the  matter  of  making 
contracts  for  the  building  of  armories  when  such  contracts  call  for  the 
expenditure  of  a  greater  sum  in  aggr^ate  than  is  available  from  any 
one  year's  appropriation,  has  been  referred  to  me  for  my  opinion. 

The  proposition  as  I  luiderstand  it  is  this:  Sections  61  to  67  of  Act 
84  of  the  Pnbllc  Acts  of  1909  as  amended  by  Act  67  of  the  Public  Acts 
of  1911  provide  for  the  erection  of  armories  for  the  various  units  of  the 
State  militia.  The  maximum  amount  to  be  expended  for  any  one  com- 
pany is  flS.OOO,  but  where  more  than  one  company  is  stationed  in  the 
same  city,  the  Board  is  authorized  to  expend  |15,000  for  each  company 
located  there  in  the  erection  of  a  single  armory.  Under  the  provisions 
of  Act  No.  7  of  the  Second  Extra  Session  of  1912,  the  sum  of  130,000 
per  annum  was  provided  for  the  "Armory  Building  Fund."  This  is  a 
continuing  appropriation.  This  sum  is  to  take  care  of  the  Kational 
Guard  of  the  State  at  the  rate  of  two  companies  per  year.  I  understand 
that  you  have  in  view  a  proposition  to  erect  an  Armory  in  Grand  Bapids 
to  accommodate  six  companies  and  to  appropriate  therefor  the  maxi- 
mum sum  of  190,000  from  the  "Armory  Building  Fund."  This  would 
use  up  the  appropriations  of  three  years.  Two  courses  might  be  open 
to  you;  flrat,  to  permit  the  armory  building  fund  to  accumulate  until 
the  $90,000  is  all  available,  or,  second,  to  anticipate  the  collecting  of  the 
$90,000  and  make  such  a  contract  for  the  erection  of  this  armory  that 
the  expense  incurred  therein  would  be  paid  from  year  to  year  as  the 
funds  became  available.  You  desire  to  know  whether  there  are  any  ob- 
jections to  either  of  these  alternatives  under  the  Constitution  and  laws 
of  thiB  State. 

An  answer  to  your  inquiry  necessarily  involves  a  discussion  of  the 
fiscal  system  of  the  State.  Article  X  of  the  Constitution  contains  the 
following  provisions  relative  to  finance  and  taxation, 

"Sec.  2.  The  legislature  shall  provide  by  law  for  an  annual  tax 
suiBcient  with  other  resources  to  pay  the  estimated  expenses  of 
the  State  government,  the  interest  on  any  state  debt  and  such 
drfciency  as  may  occur  in  the  resources." 

"Sec,  6.  Every  law  which  imposes,  continues  or  revives  a  tax 
shall  distinctly  state  the  tax,  and  the  objects  to  which  it  is'to  be 
applied ;  and  it  shall  not  be  sufiicient  to  refer  to  any  other  law  to 
fix  such  tax  or  object." 

"Sec,  10.  The  State  may  contract  debts  to  meet  deficits  in 
revenue,  but  such  debts  shall  not  in  the  aggregate  at  any  time  ex- 
ceed two  hundred  fifty  thousand  dollars.  The  State  may  also 
contract  debts  to  repel  invasion,  suppress  insurrection,  defend 
the  State  or  aid  the  United  States  in  time  of  war.  The  money 
so  raised  shall  be  applied  to  the  purposes  for  which  it  is  raised 
or  to  the  payment  of  the  debts  contracted." 

Sec.  11.    No  script,  certificate  or  other  evidence  of  State  in- 
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(lebtednesB  Bhall  be  issued,  except  for  such  debts  as  are  expressly 
authorized  in  this  conEititution." 

Sec.  16.  Xo  money  Bhall  be  paid  out  of  the  State  treasury  ex- 
cept in  pursuance  of  appropriations  made  by  law." 

These  provisions  of  course  are  paramount  and  controlling  as  to  either 
ihc  statutes  or  the  rules  and  regulations  of  the  State  Military  Board, 
gtection  1177  of  the  Compiled  Laws  contains  in  part  the  following  pro- 

"The  Auditor  General  shall,  at  the  end  of  each  fiBcal  year  close 
the  account  of  eaph  and  every  appropriation  made  to  cover  ex- 
penditures from  the  State  treasury  prior  to  the  first  day  of  Janu- 
ary next  preceding  the  close  of  the  fiscal  year." 

Section   120d,  Compiled  Laws  contains  the  following  provision: 

"Money  applicable  to  current  expense  for  any  specified  year, 
whether  from  direct  appropriation  or  from  other  sources,  can  be 
used  only  for  the  expenses  of  the  year  specified  in  the  appropria- 
tion act,  or  the  year  in  which  receipts  from  the  said  'other  sources' 
become  available.  All  current  expense  disbursements  made  after 
the  close  of  the  appropriation  year  from  funds  of  the  preceding 
year  must  be  accompanied  by  a  statement  under  oath  from  the 
proper  officer  or  board  that  they  were  for  expenses  incurred  for 
the  preceding  appi-opriation  year.  Current  expense  money  for  the 
preceding  appropriation  year  in  the  hands  of  any  disbursing  officer, 
or  board,  of  any  of  the  state  institutions,  or  boards,  on  June  15th, 
of  any  year  shall  be  immediately  forwarded  to  the  State  treasurer, 
and  the  same  shall  be  covered  into  the  State  treasury  upon  the 
books  of  the  Auditor  General,  as  provided  in  section  three  hundred 
sixty-one  Howell's  Annotated  Statutes.  The  general  distinction  be- 
tween appropriations  for  'current  expenses'  and  for  'purposes  other 
than  current  expenses'  as  used  in  this  section  shall  be  understood 
to  be  that  of  disbursements  under  the  head  of  'purposes  other  than 
current  expenses'  are  limited  to  the  exact  amounts  and  purposes 
si>e€ifled  in  the  act  of  appropriation ;  while  the  purposes  for  which 
disbursements  under  the  head  of  'current  expenses'  may  be  made 
are  determined  by  estimates  of  the  several  officers,  ot  boards,  upon 
which  said  appropriations  were  based;  and  for  this  purpose  the 
several  officers,  or  boards,  shall  file  with  the  auditor  general  a 
coi>y  of  such  estimate." 

These  ))rovision8  are  controlling  as  to  subsequent  l^slation,  unless  a 
different  melhod'of  accounting  is  expressly  enacted  in  the  law  making  or 
authorizing  the  appropriation. 

Prom  an  examination  of  the  various  provisions  relating  to  the  erection 
of  armories  and  the  appropriation  act  covering  the  same,  I  am  of  the 
opinion  that  the  appropriation  made  therefor  does  not  fall  within  the 
class  described  in  section  1209  as  'current  expenses'  but  rather  in  the 
class  described  as  'purposes  other  than  current  expenses.'  It  therefore 
follows  that  the  provision  contained  in  section  12(19.  namely,  "money 
applicable  to  current  expense  for  any  specified  year.  •  •  •  •  •  can  be 
used  only  for  the  expenses  of  the  year  specified  •  •  •"  will  not  apply 
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to  the  disbursement  of  tbe  armory  building  fund,  and  that  therefore 
the  fund  provided  need  not  be  expended  within  the  fiscal  year  for  which 
it  first  became  available.  In  other  words,  the  fund  being  for  a  special 
purpose,  and  the  appropriation  being  a  continuing  one,  the  amount  col- 
lected from  year  to  year  could  be  permitted  to  accumulate  if  so  desired. 
This  is  unquestionably  true  in  view  of  the  provisions  of  Act  200  of  the 
Public  Acts  of  1909.  Thus  your  first  alternative  is  unquestionably  open 
to  you. 

Your  second  alternative,  however,  rests  upon  more  debatable  ground. 
The  most  serious  objection  to  such  a  course  is  that  by  making  a  con- 
tract under  which  the  work  of  construction  of  the  armoi-y  in  question 
might  be  completed  before  the  appropriation  would  be  available  to  pay 
for  the  same,  you  might  be  creating  a  debt  against  the  State  within  the 
meaning  of  the  constitutional  provisions  above  quoted. 

Prom  my  examination  of  the  authorities,  and  under  my  construction 
of  the  provisions  of  the  Constitution  and  the  statutes  relating  to  the 
fiscal  system  of  Michigan,  I  am  of  the  opinion  that  your  Board 
would  not  he  authorized  to  make  a  contract  for  the  erection  of  an  armory 
before  the  appropriation  therefor  is  all  available,  even  if  the  terms  of 
such  contract  do  not  call  for  an  actual  payment  before  the  money  to 
meet  the  same  has  been  turned  over  to  the  State  treasury.  This  is 
really  aside  from  the  question  of  creating  a  debt  not  authorized  by  the 
Constitution,  and  springs  from  principles  of  public  policy.  No  one  can 
guarantee  the  permanency  of  legislation.  There  would  always  be  the 
possibility  of  a  subsequent  legislature  amending  or  repealing  the  con- 
tinuing appropriation  act.  This  might  leave  your  Board  in  the  position 
of  having  started  the  erection  of  an  expensive  armory,  and  then  being 
obliged  to  abandon  it  before  completion  on  account  of  failure  of  funds. 

I  do  not  believe  the  State  should  be  a  party  to  such  a  contract.  Not 
only  might  it  result  in  grave  financial  loss  to  a  contractor  who  might 
rely  too  much  on  the  good  will  of  I^slatures,  but  the  State  itself 
might  be  led  into  spending  money  upon  a  building  of  which  no  one  could 
guarantee  the  completion.  I  am  therefore  constrained  to  hold  that  of 
the  two  alternatives  mentioned,  the  first  is  the  only  one  that  is  clearly 
open  to  your  Board. 

Bespectfully  vours, 

GRANT  FELLOWS, 

F-go.  Attorney  General. 


TAXATION.    Exemption  from,  of  soldier's  widow.    Probate  proceedings 
pending. 

June  9,  1913. 
Mrs.  J.  H.  Knevels,  Chase,  Lake  County,  Michigan: 

Dear  Madam — I  have  yours  of  the  5th  inst.  in  which  you  request  in- 
formation concerning  the  exemption  from  taxation  allowed  the  widow 
of  a  soldier.  You  state  "My  husband  was  a  pensnoner  of  the  Civil  War- 
who  died  on  February  17th,  1913,  There  being  but  one  daughter  past 
twenty-one  and  myself  in  the  family  the  Probate  Judge  advised  us  to 
have  the  estate  probated  to  determine  the  heirs,  which  we  did.  and  I 
have  a  legal  document  from  the  court  bearing  the  seal  that  certifies 
that  we  are  the  legal  heirs  of  J.  H.  Knevels  Estate  •  "  '.y^^'f^^S^ 
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pervisor  of  the  CoUnty  wished  me  to  write  to  jou  as  he  was  unable  to 
decide."  I  apprehend  from  joar  communication  that  you  desire  infor- 
mation as  to  whether  or  not  the  homestead  is  exempt  from  taxation. 

Subdivision  II,  Section  7  of  Act  No.  174  of  the  Public  Acts  of  1911 
provides  an  exemption  for  all  real  estate  to  the  value  of  one  thousand 
dollars  used  and  owned  as  a  homestead  by  any  wife  or  widow  of  a 
soldier  or  sailor  of  the  Federal  Government  who  served  three  raonths  or 
more  during  the  Civil  or  Mexican  War,  Provided,  however,  "that 
should  such  homestead  exceed  in  value  the  sum  of  one  thousand  dollars 
it  shall  be  exempt  only  io  the  amount  of  such  Hum."  It  is  also  pro- 
vided "that  this  exemption  shall  not  operate  to  relieve  from  the  pay- 
ment of  taxes  any  of  the  persons  herein  enumerated  who  are  the  owners 
of  taxable  properly  of  greater  value  than  three  thousand  dollars." 

You  do  not  state  euffloient  facts  from  which  it  may  be  determined 
definitely  whether  or  not  you  aie  entitled  to  the  exemption  provided  by 
law.  If  you,  a  soldier's  widow,  are  not  the  owner  of  taxable  properly 
of  greater  value  than  three  thousand  dollars  and  you  are  occupying 
the  premises  as  a  homestead,  you,  upon  filtng  the  proper  affidavit  with 
the  assessing  ofBcer,  should  be  entitled  to  an  exemption. 

If  by  virtue  of  the  probate  proceedings,  you  are  decreed  only  a  por- 
tion of  the  homestead  then  in  snch  case  only  that  portion  which  you 
received  should  be  exempt  from  taxation.  In  other  words,  that  portion 
owned  by  your  daughter  would  not  be  exempt  but  should  be  placed 
upon  the  assessment  roll. 

RespectfuIIv  yours, 

GKANT  FELLOWS, 

Cr-pi-o.  Attorney  General. 


LIQUOR  LAW.     An   administrator  may  fany  on  the  business  in  his 
official  capacity  only  for  the  balance  of  the  year. 

June  9,  1913. 
Howard  L.  Campbell,  City  Attorney,  Manistee,  Mich.: 

Dear  Sir — Your  communication  of  the  4th  inst,  is  at  hand.  You  have 
submitted  an  inquiry  relative  to  the  right  of  an  administrator  to  con- 
tinue the  saloon  business  for  the  benefit  of  the  estate  of  the  deceased. 

In  reply  to  your  question  I  would  call  your  attention  to  Section  40 
of  the  WamerCramton  law,  as  amended  by  act  170  of  the  Public  Acts 
of  1911  which  reads  as  follows: 

"In  case  of  the  death  of  a  licensee  engaged  in  the  business 
herein  refipilated  the  administrator  or  executor  of  such  deceased 
licensee  shall  be  privileged  to  continue  in  the  business  under  the 
license  of  a  deceased  licensee  for  the  remainder  of  the  year  upon 
filing  a  new  bond;  provided  such  administrator  or  executor  be 
qualified  under  the  terms  of  this  act.  The  said  administrator  or 
executor  shall  be  personally  liable  civilly  and  criminally  for  his 
acts  and  those  of  his  employes  in  conducting  said  business  and 
the  estate  of  such  decedent  shall  in  no  case  be  liable  therefor," 

It  follows  from  the  language  of  the  section  quoted  above  that  the 
administrator  is  privileged  to  carry  on  the  bueiaess  for  the  balance  of 
the  year,  for  the  benefit  of  the  estate  of  his  intestate.     The  privil^e 
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granted  by  statute  may  not,  bowever,  ia  my  opinion,  be  so  construed  as 
to  give  the  Administrator  Buch  right  In  his  official  capacity  save  for 
the  remainder  of  the  year  for  whicb  tiie  license  held  by  the  deceased 
previous  to  Iiis  death  was  granted. 

Respectfully  vours, 

(IRANT  FELLOWS, 
Ca-pi-0.  Attorney  General. 


CRIMINAL  L.\W.  EVIDE^'CE.  A  dying  declaration  made  under  fear 
of  impending  death  is  admissible  in  a  prosecution  for  performing  an 
abortion. 

Jane  9,  1913. 

Mr.  Arthur  J.  Butler,  Prosecuting  Attorney,  Big  Rapids,  Michigan : 

Dear  Sir — I  am  in  receipt  of  your  communifation  of  the  5th  inst.  in 
which  jou  have  requested  an  opinion  from  this  Department  as  to 
whether  or  not  certain  declarations  made  by  a  woman  upon  whom  an 
abortion  has  been  performed  are  entitled  to  be  admitted  in  evidence 
in  a  prosecution  brought  against  a  party  alleged  to  have  committed 
such  abortion. 

The  general  rule  relative  to  dying  declarations  as  suggested  by  Green- 
leaf,  is  that  the  same  should  be  admitted  in  evidence  if  it  satisfactorily 
appears  that  such  declarations  were  made  under  the  fear  of  impending 
death  whether  such  fear  be  directly  proved  by  the  express  language  of 
the  dying  person,  or  inferred  from  his  evident  danger  or  the  opinions 
of  the  medical  or  other  attendants  stated  to  him  or  from  his  conduct 
or  other  circumstances  of  the  case.  In  conformity  with  this  general 
doctrine,  the  Supreme  Court  of  this  State,  in  the  case  of  People  v.  Lons- 
dale, 122  Mich.  388,  held  that  declarations  made  under  circumstances 
very  simitar  to  those  set  forth  in  your  letter  were  properly  admitted 
in  evidence.  In  accordance  with  the  general  rule  and  the  interpretation 
placed  thereon  by  our  Supreme  Court  in  the  case  cited  above,  and  other 
similar  cases,  I  am  of  the  opinion  that  the  statements  of  the  woman 
in  this  ca^e  should  be  admitted  in  a  prosecution  brought  against  the 
physician  for  performing  the  abortion. 

Very  respectfullv, 

GRANT  FELLOWS, 

Ca-go.  .  Attorney  General. 


LIQUOR  LAW.  PHYSICIAN.  A  physician  conducting  a  drugstore 
under  the  provisions  of  section  18  of  Act  134  of  1885  as  amended  by 
Act  332  of  1905  has  no  right  to  sell  intoxicating  liquors  without  a 
M'ritten  prescription. 

June  9,  1913. 

Mr,  A.   L.  Sayles,  Prosecuting  Attorney,  Newberry,  Michigan: 

Dear  Sir— Under  date  of  June  4th  yon  have  requested  an  opinion 
from  nie  as  to  whether  or  not  a  physician  conducting  a  drug  store  in 
accordance  with  the  provisions  of  section  18  of  Act  No,  134  of  the 
Public  Acts  of  18Sr>,  as  amended  by  Act  332  of  the  Public  Acts  of  l<K^^(,o|t- 
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faas  the  right  to  sell  intoxicating  liquors  without  a  written  prescription. 
The  proviso  in  the  section  in  question  under  which  the  physician  in- 
volved in  yonr  inquiry  is  assaming  to  carry  on  the  business  of  selling 
drugs,  reads  as  follows: 

"In  the  several  towns  of  this  State,  where  there  is  no  registered 
pharmacist  within  five  miles,  physicians  may  compound  medicines, 
fill  prescriptions,  and  sell  poisons,  duly  labeling  the  same  as  re- 
quired by  this  act  •  *  •  •" 

I  do  not  tliink  that  it  was  the  intention  of  the  Ijegislature,  in  in- 
corporating this  proviso  in  section  18,  to  confer  upon  physicians  exer- 
cising the  privilege  conferred  thereby  any  greater  rights  relative  to 
the  sale  of  drugs  or  intoxicating  liquors  than  may  be  exercised  by  a 
registered  dm^ist.  Such  being  the  case,  it  is  my  opinion  that  a 
pbysician  so  operating  the  drug  business  may  not  sell  intoxicating 
liquors  save  upon  prescription.  Any  other  construction  than  this 
would  obviously  permit  such  pbysician  to  conduct  a  retail  liquor  basi- 
ness  without  complying  with  the  requirements  of  law  imposed  upon 
those  regularly  engRged  therein. 

Very  respectfully, 

GRANT  FELLOWS. 

Ca-g-o,  Attorney  General. 


LIQUOR  LAW.  PUBLIC  SCHOOL.  A  school  managed  and  supported 
by  private  individuals  is  not  a  public  school  within  the  meaning  of 
the  Warner-Cramton  law. 

June  9,  1913. 

Mr.  John  J.  Eichkem,  Hancock,  Michigan: 

I>ear  Sii- — Under  date  of  the  3rd  inst.  you  have  requested  an  opinion 
from  this  Department  as  to  whether  or  not  the  Finnish  Collie  &  Theo- 
l<^cal  Seminary,  of  Hancock,  Michigan  should  be  construed  as  a 
"Public  School"  within  the  meaning  of  sectiMi  37  of  the  Warner- 
Cramton  law.  I  understand  from  your  statement  that  tlie  College  in 
question  is  maintained  by  private  individuals  and  is  not  in  any  way 
connected  with  the  public  school  system  of  the  State,  receiving  no 
flnancial  aid  from  any  public  source. 

The  section  of  the  Warner-Cramton  law  in  question  forbids  the  grant- 
ing of  a  license  to  open  up  a  new  bar  or  saloon  having  its  front  en- 
trance within  four  hundred  feet  along  the  street  line  of  the  front  en- 
.trance  of  anv  public  school  house.  The  term  "public  school"  is  defined 
in35Cyc.,  811  as  follows: 

"Public  schools  are  the  schools  which  municipalities  or  districts  are 
required  to  maintain  or  authorized  to  maintain  although  not  required  to 
-do  BO  as  a  part  of  the  system  of  common  education,  and  which  are  open 
and  free  to  all  the  children  and  youths  uf  the  municipalities  or  dis- 
tricts in  which  they  are  situated  who  are  of  proper  age  or  qualifications 
to  attend  them  and  which  derive  their  support  entirely  or  in  part  from 
money  raised  by  a  general  state,  county  or  district  tax." 

I  do  not  think  that  the  institution  to  which  you  refer  can  be  said  to 
-come  within  this  definition.    It  must  rather,  be  deemed  to  be  a  private 
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school,  that  is,  "one  maoaged  and  supported  by  individuals."  The  Su- 
preme Court  of  Massacliueetts  in  the  case  of  Jenkina  v.  Andover,  103 
Mass.  94,  has  passed  upon  thiu  matter  and  has  laid  down  a  similar 
distinction  to  that  indicated  iu  the  deflnilion  quoted  above. 

I  am  inclined  to  the  opinion  therefore  that  the  building  occupied  by 
the  Finnish  College  &  Theological  Seminary  is  not  to  be  deemed  a  "public 
school  house"  within  the  contemplation  of  section  37  of  the  Wamer- 
Cramton  law.  This  opinion  is  based  upon  the  statement  of  facts  set 
forth  in  jonr  letter. 

Verv  respectfully. 

GRANT  PELrx)we, 

Ca-go,  Attorney  General. 


STATUTES.  SPECIAL  AND  GENKKAL  ACTS.  Sections  11653  to 
11657,  Compiled  Laws  of  1807  are  not  repealed  or  suspended  bv  Act 
No.  249  of  the  Public  Acts  of  liM)3. 

Jnne  d,  1913. 

Hon.  William  R,  Gates,  State  Game,  Fish  &  Forestry  Warden,  Lansing, 
Michigan : 

Dear  Sir — Your  request  for  an  opinion  a»  to  whether  or  not  Act  249 
of  the  Public  Acts  of  1903,  as  amended,  should  be  construed  as  repealing 
sections  11653  to  11657  inclusive,  of  the  Compiled  Laws  of  1897,  is  be- 
fore me. 

This  is  a  matter  that  is  to  be  determined  by  considering  whether  or 
not  the  provisions  of  Act  No.  249  of  1903  are  inconsistent  with  the 
sections  of  the  Compiled  Laws  refen-ed  to.  In  this  connection  it  should 
be  noted  in  passing  that  section  18  of  the  act  specifically  provides  that 
it  shall  apply  only  to  that  portion  of  this  state  "lying  north  of  the  north 
line  of  town  20  north."  In  other  words,  Act  249  is  a  local  act  because 
expressly  limited  in  its  application  to  a  portion  only  of  the  State.  Such 
being  the  case,  it  ^ould  not  be  construed  ds  repealing  the  prior  general 
act  embraced  in  the  sections  of  the  Compiled  Laws.  The  question  pre- 
sented is  rather  whether  or  not  the  general  act  has  been  superseded  and 
suspended  in  the  territory  to  which  the  enactment  of  1903  has  applica- 
tion. 

I  am  convinced  from  a  careful  reading  and  comparison  of  these  meas- 
ures that  they  are  not  in  fact  inconsistent,  but  rather  that  the  remedies 
contemplated  by  the  later  act  are  cumulative  in  the  district  affected  to 
those  granted  by  the  general  law  previously  in  force.  As  bearing  upon 
this  matter,  I  would  call  your  attention  to  the  recent  case  of  Inglis  v- 
Millersburg  Driving  Association,  169  Mich.  311,  which  was  an  action  to 
recover  damages  based  upon  section  11653  of  the  Compiled  Laws.  This 
case  came  up  to  the  Supreme  Court  from  Presque  Isle  County,  which  it 
will  be  noted  is  within  the  territory  affected  by  Act  249  of  1903.  No 
question  seems  to  have  been  raised  that  the  section  upon  which  the 
action  was  based  was  not  in  full  force  and  effect  in  that  county.  It 
seems  evident,  therefore,  in  view  of  this  decision,  that  that  section  is 
not  to  be  deemed  Inconsistent  with  section  9  of  the  local  act.  I  am  of 
the  opinion,  therefore,  that  the  sections  of  the  Compiled  Laws  referred 
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to  in  your  letter  lias  not  been  repealed  or  suspended,  and  that  the  later 
local  acts  cited  by  yon  must  be  deemed  to  be  cumulative  as  to  remedies 
granted,  in  the  territorj-  embraced  thereby. 

Very  respectfully, 

GRANT  FEJXOVVS, 
Ca-g-o.  Attorney  General. 


CONVICTS.     COMPUTATION  OF  GOOD  TIME.     Such  computation 
should  be  figured  upon  the  actual  number  of  days  in  the  year. 

June  9,  1913. 
E.  C.  Austin,  Executive  Office,  Capitol,  I.^nsing: 

Dear  Sir — You  hai'e  recently  requested  an  opinion  from  this  Depart- 
ment relative  to  the  method  of  computing  so-called  "good  time"  al- 
lowed to  convicts  in  this  state.  The  specific  instance  that  you  have  sub- 
mitted is  that  of  a  certain  person  who  on  the  16th  day  of  November, 
1889,  entered  upon  the  performance  of  a  life  sentence  in  the  Marquette 
prison.  It  further  appears  that  the  sentence  to  life  imprisonm^it  was 
later  commuted  by  tlie  Governor  of  the  State  to  imprisonment  for  a 
period  of  forty  years. 

Our  present  statute  relative  to  the  allowance  of  good  time  to  be  made 
to  convicts  serving  terms  in  any  of  the  prisons  of  the  State  is  found 
in  Section  2112  of  the  Compiled  Laws  of  1897.  This  statute  was 
enacted  in  1893;  consequently  it  follows  that  a  convict  sentenced  in  1889 
for  a  crime  previously  committed  is  not  affected  by  this  statute  but 
would  rather  be  governed  in  this  particular  by  the  prior  enactment  of 
1877  which  was  Section  9704  of  Howell's  annotated  Statutes.  The 
section  last  cited  provides  that  every  inmate  of  the  prison  who  sball 
have  no  infraction  of  the  rules  of  suck  prison  or  laws  of  the  state  re- 
corded against  him  "shall  he  entitled  to  a  deduction  for  each  year  of 
his  sentence  and  pro  rata  for  each  part  of  a  year  when  the  sentence 
is  for  more  or  less  than  one  year  as  follows:  from  and  including  the 
first  year  np  to  the  third  year  a  deduction  of  two  months  for  year  from 
and  including  the  third  year  up  to  the  fifth  a  deduction  of  seventy-fire 
days  for  each  year ;  from  and  including  the  flftb  up  to  the  seventh  year 
a  deduction  of  three  months  for  each  year;  from  and  including  the 
seventh  year  up  to  the  tenth  year  a  deduction  of  one  hundred  five 
days  for  each  year;  from  and  including  the  tenth  year  up  to  the  fifteenth 
year  a  deduction  of  four  months  for  each  year;  from  and  including  the 
fifteenth  year  up  to  the  twentieth  year  a  deduction  of  five  months  for 
each  year;  from  and  including  the  twentieth  year  up  to  the  period 
fixed  for  the  expiration  of  the  sentence  six  months  for  each  year." 

In  reply  to  your  inquiry  1  am  assuming  that  the  commutation  of 
sentence  to  this  inmate  granted  by  the  Governor  was  so  expressed  as  to 
permit  such  convict  the  same  allowances  for  good  time  that  he  would 
have  been  entitled  to  had  the  original  sentence  imposed  by  the  trial 
court  been  for  forty  years  rather  than  for  life,  it  appearing  that  it 
would  have  been  competent  for  said  trial  court  to  have  imposed  the 
sentence  for  such  term  of  years.  As  bearing  upon  the  method  of  computa- 
tion, I  would  respectfully  call  your  attention  to  the  foll(>wing  cases: 
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In  re  Hall,  34  Neb.  206; 

In  re  Fuller,  34  Neb.  581 ; 

In  re  Kness,  58  Kan.  705 ; 

In  re  William  Walsh,  87  Mich.  466; 

In  re  Canfield,  98  Mich.  644 ; 

Tliese  cases  all  appear  to  support  the  proposition  that  the  compnta- 
tion  of  good  time  is  to  be  made  upon  ttie  calendar  year  as  a  basis. 

Ab  bearing  upon  this  proposition  I  would  also  call  your  attention  to 
subdivision  ien  of  Section  fifty  of  the  Compiled  Laws  of  1897  which 
provides  that  the  word  "month"  when  used  in  the  statutes  shall  be  con- 
strued to  mean  a  calendar  month;  and  the  word  "year"  a  calendar 
year.    Tiie  case  of 

In  re  Canfield,  cited  above, 

is  of  special  interest  as  bearing  upon  this  matter  because  it  indicates  the 
method  of  computing  good  time  under  the  Act  of  1877  and  also  under 
that  of  1893  which  is  at  present  in  force.  It  will  be  noted  from  the 
opinion  in  this  case  that  the  calendar  year  is  made  the  basis  of  compu- 
tation, and  that  the  inmate  is  entitled  to  his  discharge  when  the  pmod 
of  time  that  he  has  served  added^to  the  number  of  days  of  "good  time" 
which  he  is  entitled  equals  the  term  for  which  he  was  sentenced. 

It  is  my  opinion  that,  in  view  of  the  authorities  referred  to  above  the 
allowance  of  good  time  under  the  act  of  1893  as  well  as  under  the  act 
of  1877  must  be  figured  upon  the  actual  number  of  days  in  a  year. 
Respectfully  yours, 

GRANT  FELLOWS, 

Capi-o.  Attorney  General. 

GENERAL  BANKING  LAW.     Increase  in  liability,  two-thirds  of  di- 
rectors must  vote  in  favor  thereof. 

June  10,  1913. 

Mr.  William  E.  Marsh,  Ciishier,  Farmers  &   Merchants  Bank,  Benton 
Harbor,  Michigan : 

Dear  Sir — I  have  your  communication  of  recent  date  relative  to  the 
proviso  in  section  52  of  the  general  banking  law.  Yon  ask  whether 
the  increase  in  liability  therein  referred  to  must  be  granted  by  a  two- 
thirds  vote  of  all  of  the  directors,  or  if  it  may  be  granted  by  a  two- 
thirds  vote  of  the  number  of  directors  delegated  to  perform  the  duties 
of  the  Board. 

In  reply  thereto  would  say,  the  proviso  to  which  yon  refer  in  section 
52  reads  as  follows: 

"I'rovided,  however.  That  by  a  two-thirds  vote  of  directors,  the 
liabilities  to  any  bank  of  any  person  or  company  or  corporation 
or  firm  may  be  increased  to  a  sum  not  exceeding  one-fifth  of  the 
capital  and  surplus  of  the  bank." 

The  foregoing  language  means  exactly  what  it  says.  In  order  to 
increase  the  amount  which  may  be  loaned,  two-thirds  of  the  dire^tq^Ho|(_; 
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most  vote  in  favor  thereof.  If,  therefore,  there  are  fifteen  directors  of 
a  bank,  it  woQld  require  the  vote  of  teo.  The  fact  ttiat  a  less  number 
than  the  total  number  of  directors  may  be  authorised  to  do  the  business 
of  the  entire  Board  cannot  possibly  affect  the  above  statutory  require- 
ment. 

Very  respectfully, 

GRANT  FELLOWS, 
L-g-o.  Attorney  General. 


INDUSTRIAL  ACCIDENT  BOARD.    Notice  of  claim  for  injury  to  em- 
ploye of  Michigan  Agricultural  College. 

June  10,  1913. 

Mr.  A.  M.  Brown,  8ec'j.,  Michigan  Agricultural  College,  East  I^nsing, 
Michigan : 

Re  claim  of  TV.  if,  Agler. 

Dear  Sir — I  have  before  me  your  communication  of  May  28th.  to- 
gether with  copy  of  notice  of  claim  for  injury  and  a  copy  of  the  state- 
ment rendered  by  you  to  the  Industrial  Accident  Board.  The  notice  of 
claim  for  injury  discloses  that  the  claimant's  injury  was  a  broken  leg 
and  a  dislocated  kneejoint.    Your  letter  reads  in  part  as  follows : 

"Mr.  Agler  was  employed  by  Mr.  L.  F.  Newell,  Operating  Engineer  of 
the  College,  to  make  some  small  repairs  upon  the  roof  of  the  tt'omen'e 
Building,  involving  at  the  outside  no  more  than  two  or  three  days'  work. 
He  fell  from  a  ladder  on  the  afternoon  of  April  18  and  except  for  the 
accident  would  have  finished  his  work  that  afternoon.  The  actual  time 
for  which  he  was  paid,  up  to  Jhe  time  of  his  fall,  was  sixteen  hours.  I 
understand  that  Mr.  Agler  does  roofing  work  both  by  the  day  and  by 
contract.  In  doing  the  work  at  the  College,  he  brou^t  with  him  his  son 
as  helper  who  was  paid  at  the  same  rate  as  himself.  There  was  no  other 
woi^  contonplated  for  him  to  do  than  the  job  above  referred  to,  so 
that  his  employment  was  strictly  temporary." 

You  ask  to  be  advised  whether  the  Michigan  Agricultural  College  is 
liable  to  Mr.  Agler  for  the  injury  Buffered. 

In  reply  thereto  would  say  it  would  seem  from  the  facts  as  disclosed 
in  your  leUer,  together  with  the  information  which  you  have  furnished 
in  connection  with  this  accident  that  the  institution  of  which  you  are 
secretary  is  not  liable  to  Mr.  Agler  for  the  injury.  Bubdivision  2  of 
section  7  of  Act  No.  10,  of  the  first  estra  session  of  1912,  makes  it  clear 
that  that  act  applies  to  every  person  in  the  service  of,  or  under  contract 
of  hire  "bnt  not  including  auy  person  whose  employment  is  but  casual 
or  is  not  in  the  usual  course  of  the  trade,  business,  profession  or  oc- 
cupation of  his  employer," 

It  would  seem  that  the  employment  in  question  was  a  casual  employ- 
ment, and  that  therefore  your  institution  is  not  liable  for  the  injury. 
Very  respectfully. 

GRANT  FELLOWS, 

L-g-o.  Attorney  General. 
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STATUTES.  PUBLIC  PARK.  Under  joint  resolution  No.  10,  Special 
lAws  of  1869,  the  City  of  Tensing  may  use  Block  137  for  any  public 
park  purpose. 

June  10,  1913. 

Hon,  A.  C.  Carton,  Commi»Bioner  State  Land  Office,  Lansing,  Miohigan: 

Dear  Sir — I  am  returning  berenith  a  commuaicatiou  addressed  to 
your  department  by  Lees  Ballinger  under  date  of  the  6tt  inst,  which 
you  have  submitted  to  me  with  a  requesrt  for  an  opinion  upon  the 
matter  therein  referred  to. 

It  appears  that  by  joint  resolution  No.  10  passed  by  the  Legislature 
of  1869,  the  Commissioner  of  the  State  Land  Office  was  authorized 
to  deed  to  the  City  of  Ijansing  Block  137  "on  condition  that  said  city 
shall  use,  improve  and  occupy  said  block  for  a  public  park  and  for  no 
other  purpose."  In  pursuance  of  authority  thus  given,  a  conveyance 
was  duly  made  on  the  9th  day  of  May,  1878,  reciting  that  said  block  ' 
should  be  used  for  the  purpose  of  a  public  park.  The  question  that 
has  now  ansen  is  as  to  whether  or  not  the  designated  use  would  permit 
the  city  to  utilize  a  portion  of  the  block  for  playground  purposes,  in- 
cluding games  for  children,  sand  piles  and  certain  simple  apparatus 
designed  to  be  used  for  the  benefit  of  the  general  public  in  recreational 
exercises.  In  view  of  the  fact  that  the  L<^8lature  made  no  attnnpt 
to  expressly  state  what  was  meant  by  a  public  park,  the  presumption  is 
that  the  expression  was  intended  to  be  given  its  ordinary  meaning,  that 
is,  land  set  aside  by  a  municipality  for  purposes  of  pleasure,  recreation 
and  ornament. 

It  is  my  opinion  that  the  customary  definition  of  "public  park"  is 
sufficiently  broad  to  permit  the  use  of  a')H)rtion  of  block  137  for  the 
purposes  indicated  in  Mr.  Ballinger's  inquiry'.  It  seems  evident  that 
the  establishment  of  playgrounds,  etc.,  must  be  deemed  to  be  for  recrea- 
tion and  pleasure  and  hence  to  be  a  public  park  purpose. 

I  am  returning  herewith  5Ir.  Ballinger's  letter  and  the  copy  of  the 
deed  of  convevance  executed  bv  the  Commissioner  of  the  State  Land 
Office. 

Verv  respectfullv. 

GRANT  FELLOWS. 

Ca-go.  Attorney  General. 


HIGHWAY  LAW.  Under  the  pi-ovisions  of  Act  No.  168  of  1911,  a 
township  issuing  bonds  to  raise  money  for  the  construction  of  state 
rewai-d  roads  is  not  entitled  to  the  retuin  of  the  county  road  tax. 

June  10,  1913. 

Mr.  James  McQueen,  Supervisor  of  Evergreen,  Shabbona,  Michigan: 

Dear  Sir — I  am  in   receipt  of  your  communication  of  the  6th  inst.   , 
in  which  you  have  submitted  an  inquiry  relative  to  the  construction  of 
section  26  of  Chapter  4  of  the  general  hi^way  law  of  1909,  as  amended. 
I  note  your  statement  that  your  township  is  about  to  vote  upon  the 
question  of  issuing  bonds  to  raise  raonev  for  the  constracticMi  pt  state 
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reward  roads  aud  tliat  a  question  hae  ariBen  an  to  the  liability  of  the 
township  to  pa,v  t-oimty  road  taxes  in  case  Sanilac  Couttty  should  adopt 
the  aystem. 

The  section  in  question  as  contained  in  the  Act  of  1009  provided  for 
the  raieing  of  money  by  townships  for  the  construction  of  State  reward 
roads  and  for  the  return  to  such  township,  to  be  applied  in  payment 
of  bonds  isxiied  for  fucli  purpose,  of  all  county  road  tax  paid  by  such 
township.  In  1911,  however,  this  section  was  amended  by  Act  No.  168 
of  the  Public  Acts  of  that  year  and  the  provisions  relative  to  the  return 
of  the  county  road  tax  to  any  township  that  had  issued  bonds  for 
the  purpose  of  constructing  state  reward  roads,  was  stricken  out.  I 
am,  therefore,  of  the  opinion  that  if  your  township  issued  bonds  under 
the  provisions  of  the  section  as  it  now  reads  it  would  not  be  entitled 
to  the  return  of  the  county  road  tax  in  case  the  county  road  system  be 
adopted  in  your  counVy-  In  other  words,  I  think  the  amendment  of 
1911  was  expressly  designed  to  change  this  provision  of  section  26  as 
contained  in  the  act  of  1909. 

Trusting  that  this  gives  you  the  desired  information,  I  am, 
Respectfully  yours, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


OFFICES.     INCOMPATIBILITY.     The  offices  of  township   ti-easurer 
and  member  of  the  Board  of  Review  are  not  incompatible. 

June  10,  1913. 
Mr.  A.  B.  McMillan,  Prescott,  Michigan : 

Dear  Sir — I  am  in  receipt  of  your  communication  of  the  6th  inst.  in 
which  you  state  that  a  certain  party  was  elected  to  the  offices  of  town- 
ship treasurer  and  member  of  the  Board  of  Review  at  the  recent  spring 
election.  It  appears  that  some  question  has  been  raised  as  to  the  right 
of  this  party  to  hold  both  offices  simultaneously.  This  is  a  matter 
upon  which  our  Supreme  Court  has  never  expressed  any  opinion.  In 
the  absence  of  such  a  decision,  1  am  not  prepared  to  sqy  that  theae 
two  offices  should  bo  deemed  incompatible  to  such  an  extent  that  it 
is  contrary  to  public  policy  to  permit  them  to  be  held  by  one  person  at 
the  same  time,  I  am  rather  inclined  to  the  opinion  that  there  is  no 
appreciable  conflict  of  duty  and  that  no  principle  of  public  policy  would 
be  violated  by  permitting  one  individual  to  dischai-ge  the  duties  of 
both  offices.  Under  this  view  of  the  matter,  it  follows  that  neither  of 
the  offices  referred  to  is  to  be  considered  vacant  at  the  present  time. 
Very  respeotfullv, 

GRANT  FELI.OWS. 

Ca-go.  Attorney  General. 
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MUNICIPAL  LAW.  AMENDMENT  OP  CHARTER  Pursuant  to 
act  No.  5  ot  the  Public  Acts  of  1913,  any  existing  city  charter  may 
be  amended. 

June  10,  1913. 

Mr.  G.  D.  Henry,  City  Attorney,  Alpena,  Michigan : 

Dear  8ir — I  am  in  receipt  of  your  communicatioQ  of  the  7th  inst, 
stating  that  the  City  of  Alpena  is  contemplating  a  revision  or  amend- 
ment of  its  charter  and  suggesting  that  some  question  has  been  raised 
aa  to  the  right  to  amend  under  the  statutes  at  present  in  force. 

Act  No.  279  of  the  Public  Acts  of  1909  permits  a  revision  of  the 
charter  of  any  city  within  the  State.  Our  Supreme  Court  in  the  case 
of  Attorney  General  t.  Common  Council,  164  Hich.  369,  has  decided 
that  the  atatute,  under  the  constitutional  provisdqnB,  could  not  be  con- 
strued to  permit  the  piecemeal  amendment  of  the  charter  of  a  city  in- 
corporated under  a  previous  special  or  general  act.  Following  this 
decision,  section  21  of  article  8  of  the  Constitution  was  amended,  it 
being  submitted  to  the  elections  at  the  general  election  last  Novembd"  and 
adopted  thereby.  Pursuant  to  this  amwided  section,  Act  Np.  5  of  the 
Public  Axis  of  1913  was  enacted  at  the  recent  session  of  the  Legisla- 
ture and  was  given  inunediate  effect.  Under  the  provisions  of  the 
amending  act  any  existing  city  charter  may  be  amended  in  accordance 
with  the  procedure  enacted  by  section  21  thereof.  I  am  sending  you 
herewith  a  copy  of  the  amendment. 

Some  question  has.  however,  been  raised  with  reference  to  the  con- 
stitutionality of  the  clause  whereby  immediate  effect  was  given  to  Act 
No.  5.  The  matter  is  now  pending  in  the  courts,  and  consequently  I  do 
not  care  to  give  any  opinion  thereon  until  It  has  been  disponed  of  one 
way  or  the  other.  If  the  immediate  effect  provision  is  held  invalid, 
then  Act  No.  5  will  not  become  operative  until  the  13th  day  of  August 
next.  After  that  time  there  can  be  no  question,  I  apprehend,  as  to  the 
validity  of  proceedings  taken  to  amend  your  city  charter  in  accordance 
with  the  provisions  of  section  21. 

Very  respectfully. 

GRANT  FELLOWS, 

Cag-o.  Attorney  General. 

SCHOOL  ELECTIONS.  QUAIJFICATIONS  OF  VOTERS.  A  woman 
who  is  the  owner  or  part  owner  of  property  assessed  for  school  taxes 
in  the  district  is  entitled  to  vote  at  the  annual  school  election. 

June  10,  1913. 
Mr.  George  W.  Bowles,  Hesperia,  Michigan : 

Dear  Sir — Your  letter  of  the  5th  inst.  requesting  an  opinion  from 
this  Department  as  to  the  right  of  your  wife  to  vote  at  the  coming 
annual  school  meeting,  has  tH»n  received.  I  note  your  statement  that 
you  and  your  wife  together  own  the  Hesperia  Union  printing  establish- 
ment and  that  the  same  is  assessed  to  you  as  personalty. 

The  qualifications  of  electors  at  school  elections  are  prescribed  in 
section  4662  of  the  C(»npiled  Laws  of  1897,  as  amended  by  Act  No.  83 
of  the  Public  Acts  of  1909.    The  section  in  question  reads  as  fpUows:  . 
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"In  all  Bchool  elections  every  citizen  of  the  United  States  of 
the  age  of  twenty-one  years,  male  or  female,  who  owns  propei-ty 
which  is  assessed  for  school  taxes  in  the  district,  or  who  is  the 
parent  or  legal  guardian  of  any  child  of  school  age  included  in 
the  school  CC318US  of  said  (llistrict,  and  who  has  resided  in  said 
district  three  months  next  preceding  such  election,  shall  be  a 
qaalifled  voter.  On  the  question  of  voting  school  taxes,  every 
citizen  of  the  United  Stales  of  the  age  of  twenty-one  years,  male  or 
female,  who  owns  property  which  is  assessed  for  school  taxes  in 
the  district,  and  who  has  resided  in  the  district,  as  above  stated, 
shall  be  a  qualified  voter:  Provided,  That  the  jmrchasei-  of 
land  upon  a  land  contract,  who  actually  pays  the  taxes  upon 
such  land  and  resides  thereon,  may  vote  upon  all  questions;  and 
where  a  husband  and  wife  own  property  jointly  and  same  is  as- 
sessed for  school  taxes  in  the  school  district,  each  may,  if  other- 
wise  qualified,  vote  upon  all  questions  including  the  question  of 
raising  money." 

Under  this  section,  it  is  my  opinion  that  if  your  wife  is  the  owner  or 
part  owner  of  property,  either  realty  or  personalty,  assessed  f(«-  school 
taxes  in  the  district,  she  is  entftled  to  vote  at  the  annual  st-liuol  elec- 
tion. 

Very  respectfully. 

(JKANT  FKLU>AVS, 
Cag-o.  AttoiTiey  fieneral. 


HIGHWAY  LAW.     BONDING  TOWNSHIP.    QUORUM  OF  BOARD. 
,  1.     Two  members  of  Township  Board  do  not  constitute  a  quorum. 

2,     Election  to  bond  township  must  be  ()r(lered  by  at  least  three 
members  of  the  Board. 

June  10,  1913. 

Mr,  Joseph  Dawe,  C/o  The  Deckerville  Recorder,  DecUervillp,  Michigan : 

Dear  Sir — I  have  your  commuDlcation  of  the  .5th  inst.  i-equcsting  my 
opinion  on  certnin  highway  matters  arising  in  the  township  of  Marion, 
Sanilac  County.  You  enclose  a  copy  of  the  minutes  of  the  township 
bcKird  meefinp  held  May  21st,  1913,  at  which  meeting  a  [>etitHm  signed 
by  certain  taxpayers  was  presented  to  the  township  boai*d  requesting  the 
submission  to  the  qualified  electoi-s  of  the  township  of  a  pi'oposition 
to  bond  the  township  for  $35,000  for  certain  highway  improvements,  the 
petition  specifying  the  roads  upon  which  improvements  were  to  be  nuide. 
It  appears  from  these  minutes  that  all  of  the  members  of  (he  lownshi]i 
board  were  present  throughout  the  meeting  and  that  a  motion  was  made 
flrat  that  the  i)etition  be  accepted  and  adopted  as  presented.  The  vote 
on  this  motion  stood — Yes,  two.  No,  none.  The  motion  was  next  made 
on  a  resolution  to  hold  a  special  election  to  submit  the  proiH>sition 
above  referred  to.  This  resolution  was  voted  upon  as  follows:  Yes, 
two.  No,  none.  The  meeting  then  adjourned.  The  pro<'eedings  are 
signed  by  the  8Uper\'iBor,  clerk  and  two  justices. 

Your  inquiry  relates  to  the  disposition  of  the  fand  created  by  the 
sale  of  the  bonds  with  relation  to  a  certain  village  within  the  township. 
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In  reply  thereto,  I  wish  to  call  your  attention  to  the  fact  that  the 
resolution  which  came  before  the  township  board  was  only  voted  on  by 
two  out  of  the  four  members  present.  The  township  board  consiBte 
of  the  supervisor,  clerk  and  two  justices,  each  one  of  which  has  a  vote 
upon  all  propMitions  coming  before  the  township  board  unless  dis- 
qualified in  any  particular  case.  A  quorum  of  the  township  board  con- 
sists of  three  nmnbers,  and  it  requires  a  vote  of  at  least  three  members 
to  carry  a  motion.  I  would  therefore  ydvise  you  that  the  resolution 
submitted  to  the  Board  was  not  carried  and  that  no  further  action 
should  be  taken  on  this  reeolution.  If  the  township  desires  to  proceed, 
they  should  call  another  meeting  of  their  township  board.  In  view  of 
this  defect  in  your  proceedings,  I  do  not  care  now  to  enter  into  a  dis- 
cussion of  the  other  propositions  submitted  in  your  letter. 
Very  respectfully, 

GRANT  FELLOWS, 
P-g-o.  Attorney  Oeueral. 


TOWNSHIP  LAW.  MEMBERS  OF  BOARD.  Supervisor  and  clert 
are  both  members  of  Township  Board  and  have  a  vote  thereon  on  all 
questions. 

June  10,  1913. 

Mr.  Nelson  J.  Wyckoff,  Summit  City,  Michigan: 

Dear  Sir — Answering  your  communication  of  the  6th  inst.  would 
say  that  both  the  supervisor  and  the  clerk  as  members  of  the  township 
board  have  a  right  to  vote  on  all  propositions  coming  before  the  board 
the  same  as  (he  other  members  of  the  board.  The  supervisor  has  no 
casting  vote.  In  case  of  a  tie  on  the  board,  the  motion  or  resolution 
is  deemed  to  have  been  lost  as  it  requires  at  least  three  members-  in 
favor  of  a  proposition  to  carry  it.  The  impression  that  obtains  in  some 
localities  that  the  clerk  does  not  have  a  vote  is  erroneous,  as  is  also  the 
impression  that  the  supervisor  only  votes  in  case  of  a  tie. 
Very  respectfullv, 

GRANT  FELLOWS, 

P-go.  Attorney  General. 

SCHOOL  LAW.  CONTRACTS.  Member  of  School  Board  cannot  pub- 
lish, for  pay,  the  proceedings  of  his  school  board.    Misdemeanor. 

June  10,  1913. 
Mr.  A.  E.  Ransom,  C/o  The  Flushing  Observer,  Flushing,  Michigan: 

Dear  Sir — I  have  your  communication  of  the  4th  inst.  as  follows: 
"As  a  member  of  the  school  board  here  would  T  have  a  right  to  publish 
the  proceedings  of  the  Board  of  Education  in  my  paper  at  the  legal 
rate  per  folio." 

In  reply  thereto  I  call  your  attention  to  section  4773,  Compiled  Laws 
of  1897,  providing  as  follows: 

"No  school  officer,  superintendent,  or  teacher  of  schools,  shall 
act  as  agent  for  any  author,  publisher,  or  neller  of  school  books. 


.yGoogle 


ATTORNEY   GENBEAL.  611 

or  shall  directly  or  indirectly  receive  any  gift  or  reward  for  his 
inflnence  in  recommending  the  purchase  or  use  of  any  library  or 
school  book  or  school  apparatus,  or  furniture  whatever,  nor  shall 
any  school  ofQeer  be  personally  intereEted  in  any  way  whatever 
in  any  contract  with  the  district  in  which  he  may  hold  otQce.  Any 
act  or  neglect  herein  prohibited,  performed  by  any  such  otBcer, 
superintendent,  or  teacher,  shall  be  deemed  a  misdemeanor." 

Section  4800  of  the  Compiled  T^aws  as  amended  by  Act  "So.  305  of  the 
Public  Acts  of  1905,  provides  as  follows : 

"Previous  to  the  fln;t  Monday  in  August  of  each  year  the  board 
of  education  or  board  of  trustees,  as  the  case  may  be,  of  each 
graded  school  district  in  this  state  shall  cause  to  be  published 
in  a  newspaper  published  in  said  district  or  in.  the  county  in 
which  said  district  is  located,  said  newspaper  to  be  designated  by 
said  board  of  education,  a  complete  statement  of  the  proceedings 
of  the  annual  school  meeting  and  an  itemized  financial  statement 
of  the  receipts  and  .expenditures  of  said  district  during  the  pre- 
ceding school  year,  the  expense  of  said  publication  to  be  paid 
out  of  the  general  fund  of  the  district." 

The  designation  by  the  Board  of  Education  of  a  newspaper  in  which 
to  publish  the  statement  of  the  proceedings  at  the  annual  school  meet- 
ing, etc.,  and  the  publishing  of  such  statement  for  pay  would  necessarily 
result  in  contractual  relations  between  the  Board  of  Education  and  the 
proprietor  of  the  newspaper,  within  the  meaning  of  section  4773  above 
quoted.  I  am  of  the  opinion  that  your  inquiry  should  therefore  be 
answered  in  the  negative, 

Verv  respectfully, 

GRANT  FELLOWS, 

P-g-o.  Attorney  Oeneral. 


TAXATION.     Improvements  upon   state  tax   lands   are   assessible  as 
personalty. 

June  10,  1913. 
Mr.  R.  H.  Goodwin,  Turner,  Michigan : 

Dear  Sir — Your  letter  of  the  7th  inst.  requesting  an  opinion  from  this 
department  as  to  your  right  to  assess  homesteaders  on  State  tax  home- 
stead lands,  has  been  received. 

In  reply  thereto,  I  would  call  your  attention  to  section  132  of  the 
General  tax  law  of  the  State,  which  reads  as  follows: 

"Lands  held  under  such  contract  shall  not  be  assessed  until  the 
State  has  given  title  to  the  occupant  thereof,  but  improvements 
upon  any  such  lands  may  be  assessed  as  personal  property  as  in 
the  case  of  other  part  paid  lands." 

It  follows  in  accordance  with  the  section  quoted  above  that  imprm-e- 
ments  upon  State  tax  lands  are  assessible  as  personalty. 

Verv  respectfullv, 

GRANT  FELLOWS, 
Ca-g-o.  Attorney  General. 
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HOMESTEAD.  SOLDIERS'  EXEMPTION  FROM  TAXATION.  The 
constitutionnl  deBignation  of  a  homestead  is  applicable  to  the  Soldiers' 
exemption  stiitule. 

June  11,  1913. 

Mrs.  Luther  Elmore,  Sears,  Michigan : 

Dear  Madam — I  am  in  receipt  of  your  letter  of  June  9th  relative  to 
the  aBsessment  of  certain  land  owned  by  you.  I  note  your  statement 
that  you  are  a  widow  of  a  soldier  who  served  in  the  Federal  army  dur- 
ing the  Civil  war  and  that,  as  such,  you  are  entitled  to  the  exemption 
from  taxation  on  your  homestead  to  the  amount  of  fl.OflO  allowed  by 
law.  The  question  that  has  arisen  is  as  to  whether  your  entire  farm  of 
160  acres  is  to  be  considered  the  homestead  and  the  amount  of  the  ex- 
emption deducted  from  its  assessed  valuation,  or  40  acres  of  such  farm 
set  aside  atid  considered  to  be  the  homestead. 

The  Constitution  of  the  State  has  defined  a  homestead  as  being  40 
acres  of  land  with  buildings  thereon,  or  a  lot  in  an  incorporated  vil- 
lage or  city  with  the  buildings  and  other  appurtenances  belonging 
thereto  not,  exceeding  fl500  in  value.  It  has  been  the  view  of  this  De- 
partment that  the  legislature  in  providing  for  the  exemption  from  taxa- 
tion of  homesteads  belonging  to  soldiers  or  saiior-s  or  their  widows,  re- 
ferred to  the  word  "homestead"  in  the  same  sense  as  is  used  in  the  Con- 
stitution, that  is.  as  consisting  of  not  more  than  40  acres  or  a  lot  in  a 
village  or  city  not  exceeding  the  prescribed  value.  It  follows  in  conse- 
quence that  your  assessing  officers  have  taken  the  correct  view  of  the 
matter,  and  that  their  action  is  in  accordance  with  the  law. 
Very  respectfully, 

GRANT  FELLOWS, 

Cag-o,  Attorney  General. 

OOKSTRUOTIOX  OF  STATUTES.  APrROl'RIATIOX.  Money  ap- 
propriated by  act  of  legislature  may  be  legally  exi)ended  only  for  the 
purposes  therein  autliorized. 

June  11,   1913. 

A.  H.  Vaudenberg,  Grand  Eapids^  Mich.: 

Dear  Sir— In  pursuance  to  your  request  we  sent  to  you  this  morning 
a  tel^ram  expressing  our  conclusion  with  reference  to  the  matters 
submitted  in  your  communication  of  the  10th  inst.  This  conclusion  is 
based  upon  the  reading  of  the  statute  and  Section  10  of  Article  10  of 
the  Constitution  of  1909  which  reads  as  follows: 

"Xo  money  shall  be  paid  out  of  the  state  treasury-  except  in 
pursuance  of  appropriation  made  by  law." 

From  this  constitutional  provision  it  follows  that  the  primary  ques- 
tion to  be  determined  is  whether  or  not  the  language  of  the  L^islature 
in  Act  136  of  the  Public  Acts  of  1911  can  be  so  construed  as  to  war- 
rant an  exi>enditure  for  the  purposes  suRjested  in  your  letter.  The 
first  section  of  this  act  appropriates  the  sum  of  |15.000  "for  the  purpose 
of  securing  and  placing  in  the  old  representative  hall  at  the  National 
Capitol  a  statue  of  the  Honorable  Zachariah  Chandler  as  one  ot  ^e^ 
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illuBtrious  men  of  America."  la  section  2  of  the  Act,  relative  to  the 
duties  of  the  commissioners  to  be  appointed  in  pursuance  thereof  it  is 
provided  that  they  shall  "procure  such  statue  and  cause  the  same  to  be 
placed  in  the  old  representative  hall;"  and  that  the  commissioners  shall 
receive  no  compensation  except  for  actual  expenses  which  must  not  ex- 
ceed ?1000  of  the  total  amount  appropriated.  Prom  a  reading  of  the 
statute  it  seems  evident  that  it  was  the  intention  of  the  Legislature  to 
provide  for  (1st)  the  actual  expense  of  the  commissioners  and  (2nd)  thu 
cost  of  securing  and  placing  the  statue  in  the  designated  place.  Expendi- 
tures for  no  other  purposes  are  suggested  or  authorized.  It  follows  in 
consequence  that  all  moneys  expended  in  pursuance  of  the  act  must  come 
under  one  or  the  other  of  the  general  purposes  suggested  above.  Inas- 
much as  the  allowance  of  flOOO  for  the  actual  expense  of  the  commis- 
sioners has  been  practically  used  up  at  the  present  time,  it  is  unnecessary 
to  consider  whether  or  not  an  expenditure  for  invitations  to  attend  the 
ceremonies  connected  with  the  placing  of  the  statue  can  be  made  under 
that  head.  The  sole  question  is  rather,  whether  or  not  such  invitations 
are  a  proper  item  of  expense  as  connected  with  the  securing  and  placing 
of  the  statue  itself.  I  do  not  think  that  the  language  used  by  the  I^egis- 
lature  will  warrant  such  construction.  Ko  doubt,  as  you  suggest,  it 
is  highly  proper  that  the  dedication  program  should  be  of  such  a  nature 
as  to  be  a  credit  to  the  state.  However,  it  rested  exclusively  with  the 
legislature  to  say  whether  or  not  the  public  funds  might  be  used  for  the 
purposes  of  such  pr<^am  and  for  the  issuance  of  invitations  to  attend 
the  same,  and  inasmuch  as  that  Body  has  failed  to  make  any  provision 
therefor  it  follows  that  no  money  may  be  expended  for  that  purpose. 
The  question  involved  here  came  before  the  Supreme  Court  of  the  State 
of  Illinois,  in  the  case  of 

Whittemore  vs.  People,  227  HI,  453; 

In  which  it  was  held  that  the  State  Treasurer  had  no  right  to  incur 
expenses  not  specifically  authorized  by  law  in  connection  with  the  per- 
formance of  the  duties  of  his  office.  This  decision  follows  the  general 
doctrine  that  it  rests  solely  with  the  I^egislature  of  the  state  to  indicate 
the  purposes  for  which  money  appropriated  thereby  shall  be  expended 
and  that  the  legislative  authority  may  not  be  exceeded  in  this  respect. 
Keapectfully  yours, 

GRANT  FELLOWS, 
Ca-pi-o.  Attorney  Qeneral. 

ESCANABA  POLICE.  Under  their  charter,  the  City  of  Escanaba  has 
no  authority  to  establish  a  "Police  Department"  without  a  valid 
ordinance. 

June  12,  1913. 

Mr.  H.  J.  Rushton,  City  Attorney,  Escanaba,  Michigan: 

Dear  Sir — I  have  your  letter  of  the  5fh  inst.  relative  to  the  status  of 
the  police  department  of  your  ctty.  It  appears  therefrom  that  the  City 
of  Escanaba  has  a  "police  department,"  the  establishment  of  which 
dates  back  to  a  good  many  years  ago,  but  without  any  particular  ordin- 
ances having  beeo  passed  creating  the  same.  You  desire  to  know  whether 
such  department  could  be  I^pilly  established  without  ordinances. 
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In  reply  thereto  will  my  that  the  City  of  Escanaba  *-a8  reincorporated 
under  Act  No.  241  of  the  Local  Acts  of  1891.  I  would  assume  from 
your  letter,  however,  that  you  are  now  operating  under  thie  fourth  claflB 
city  act  of  1895.  From  an  examination  of  Act  241  of  1891,  I  find  that 
chapter  11  relates  to  the  police  and  authorizes  the  common  council  by 
ordinance  to  establish  a  police  department.  This  chapter  is  somewhat 
similar  to  chapter  12  of  tbe  fourth  class  city  act  which  also  relates  to 
the  police  department  of  fourth  class  cities.  Under  either  of  these  acts 
it  will  be  necessary  to  pass  an  ordinance  or  ordinances  to  create  the 
police  force  for  your  city.^  This  appears  to  be  the  advice  yon  have  given 
your  council,  and  it  is  my  opinion  that  you  are  correct  in  your  con- 
tention. 

Very  respectfully, 

GEAMT  FELLOWS, 

P-g-o.  Attorney  General. 


TAXATION.    EXEMPTIONS.    Whether  an  automobile  should  be  ex- 
empted or  not,  ia  a  question  of  fact,  depending  oo  its  use  and  value. 

June  12,  1913. 
Mr.  William  E.  Fear,  Supervisor,  Fowlen'ille,  Mich.: 

Dear  Sir — I  have  your  communication  of  the  6th  inst.  as  follows: 

"Am  writing  you  for  an  opinion  as  to  my  right  as  an  assessing  ofiBcer 
to  grant  or  refuse  to  grant  an  exemption  of  two  hundred  dollars  on  an 
automobile  as  personal  property  used  in  connection  with  one's  business. 
For  example,  a  doctor  or  mail  carrier  might  be  granted  the  right  of 
exemption  and  that  quite  justly  while  a  retired  merchant  or  farmer 
using  the  same  for  business  or  pleasure,  as  the  case  might  be,  could  be 
denied  their  exemption.  Would  I  be  justified  in  making  this  or  any 
distinction,  or  could  the  Board  of  Review  make  any  adjustmait  in  case 
of  protest  by  such  parties?" 

In  reply  thereto  would  say  that  tbe  12th  subdivision  of  section  9  of 
the  general  tax  law  provides  that  the  following  personal  property  shall 
be  exempt  from  taxation:  "Personal  property  owned  and  used  by  any 
householder  in  connection  with  his  business  of  the  value  of  two  hundred 
dollars." 

The  question  of  exemption  is  largely  one  of  fact  to  be  determined  by 
the  cireumstances  in  each  particular  instance.  To  be  entitled  to  this 
exemption  the  owner  must  be  a  householder  engaged  in  some  line  of 
business  and  the  property  must  be  used  in  connection  with  that  busi- 
ness. This  is  the  only  rule  that  I  can  lay  down.  The  Board  of  Review 
have  a  right  to  change  the  assessment  made  to  comply  with  the  law. 
I  would  suggest  in  conclusion  that  matters  of  this  kind  be  taken  up  with 
the  prosecuting  attorney  of  your  county  who  is  your  legal  advisor  on  al! 
matters  coming  under  the  general  tax  laws  of  the  State. 

Verv  resnectfully, 

GRANT  FELLOWS. 

P-g-o.  Attorney  GeneraL 
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DEPOSITORY  FOR  COUNTY  FUNDS.  Act  9&,  P.  A.  1909,  is  not 
mandatory  as  to  designation  by  Board  of  Sui>erviaops  of  a  depositoiy 
for  County  funds. 

June  12,  1913. 

Mr.  George  A.  Morris,  ProBeeuting  Attorney,  Onaway,  Michigan : 

i)ear  Sir — I  have  yonr  communication  of  the  6th  inst.  as  follows: 
"I  am  herewith  handing  you  letter  of  the  Title  Guaranty  &  Surety 
Company  in  which  they  r^ueBt  an  interpretation  of  Act  99,  Public  Acts 
of  1909.  They  raise  the  points  of  the  duty  of  the  Board  of  Supervisors 
to  designate  a  depository  for  the  County  Treasurer,  and  the  question  of 
the  liability  of  the  bonds  of  such  treasurer,  where  no  such  depository 
has  been  so  designated,  in  case  of  the  failure  of  the  bank  in  which  the 
funds  are  deposited.  Inasmuch  as  the  subject  is  one  of  some  importance 
I  respectfully  ask  for  the  interpretation  of  yonr  office  relative  to  the 
poiuta  raised." 

In  reply  thereto  I  call  your  attention  to  the  opinion  of  former  Attorney 
General  John  B.  Bird  given  to  Mr.  Charles  M.  Humphrey,  found  on 
page  74  of  the  Attorney  General's  Report  for  1910,  in  which  it  was  held 
that  Act  99  of  the  Public  Acts  of  1909  is  not  mandatory  as  to  the  Board 
of  supervisors.  lo  this  opinion  I  concur.  Enclosed  find  a  copy  of  this 
opinion. 

Very  respectfully, 

GRANT  FELLOWS, 
■     P-g-o.  Attorney  General. 


CITIES.  CHARTER  BEA'ISION  COMMISSION.  ELIGIBILITY  OP 
CITY  OFFICERS  AND  EMPLOYES.  Questions  of  eligibility  of 
members  must  be  determined,  after  election  has  been  held,  by  the 
Commission  itself. 

June  12,  1913. 

Mr.  Dan  F.  Pagelsen,  City  Attoi"ney,  Grand, Haven,  Michigan: 

Dear  Sir — I  have  your  communication  of  the  7th  inst.  as  follows: 
"A  question  has  arisen  in  this  city  regarding  a  charter  Commission  to 
be  elected  upon  the  26th  day  of  June  whether  or  not  members  of  the 
Board  of  Special  Assessors,  members  Cemetery  Committee  not  members 
of  the  Council  or  of  any  special  Committee  of  this  city  appointed  by  the 
Mayor  who  are  not  members  of  the  Council,  may  be  elected  member  of 
the  Charter  Commission.  The  statute,  section  18,  provides  that  no  city 
officer  or  employe,  whether  elected  or  appointed,  shall  be  eligible  to  a 
place  on  said  Commission.  What  is  your  opinion  as  to  whether  or  not 
these  men,  heretofore  named,  are  eligible  to  this  position.  Will  you 
kindly  give  me  your  opinion  upon  this  at  your  earliest  convenience,  and 
greatly  oblige." 

In  reply  thereto  would  say  that  under  the  construction  placed  upon 
the  above  quoted  portion  of  section  18  of  the  Home  Rule  Act  for  cities 
by  this  Department,  members  of  the  Board  of  Special  Assessors,  mem- 
bers of  the  Cemetery  Committee  or  any  other  officers  or  employes  of  the 
city,  are  ineligible  to  a  place  on  the  Charter  Commission.    If  your  elec- 
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tioH  lias  already  taken  pl^e  and  any  of  these  officers  or  employes  have 
been  elected  to  the  Commission,  however,  the  Commission  itself  mnst 
decide  whether  such  members  may  i-emain  on  the  Commission,  inasmuch 
as  section  20  of  the  Home  Rule  Act  provides  that  the  Commission  shall 
be  the  sole  jud^e  of  the  election  and  qualifications  of  its  members.  In 
this  connection.!  call  your  attention  to  the  following  cases:  Fvfe  v.  Kent 
County  Clerk,  14!)  Mich.  349,  and  also  to  Attomev  General  v.  Board  of 
Canvassei-s,  155  Mich,  page  44. 

Very  peepectfnlly, 

GRANT  FELLOWS, 
Pg-o.  Attorney  General. 


HIGHWAY  LAW.  OWNEHSHIP  OF  STEF.L  CULVERT.  A  steel 
culvert,  placed  in  a  highway  and  paid  for  by  a  village,  should  belong 
to  the  village,  after  its  severance  from  the  road-bed. 

June  12,  1913. 

Mr,  Edward  Danville,  Village  Clerk,  Copemish,  Michigan: 

Dear  Sir — I  have  your  communication  of  the  5th  inst.  relative  to 
the  ownei-ship  of  a  steel  culvert.  It  appears  that  five  or  six  years  ago 
the  Village  of  Copemish  installed  a  steel  culvert  across  a  certain  high- 
way running  into  the  village.  Recently  this  culvert  became  nseless 
and  a  bridge  was  constructed  to  replace  it.  The  bridge,  however,  was 
built  by  the  township  and  not  by  the  village.  The  township  board  has, 
claimed  title  to  the  culvert  and  removed  it  to  another  part  of  the  town-' 
ship.  You  desire  to  know  whether  the  township  had  any  right  to  take 
this  steel  culvert  and  whether  the  title  to  the  same  remains  in  the  vil- 
lage. 

In  reply  thereto  will  say  I  would  not  care  to  pass  definitely  upon 
the  question  under  the  limited  statement  of  facts  presented,  as  you  do 
not  state  whether  the  culvert  was  inside  the  village  limits  or  outside, 
nor  do  you  state  whether  the  highway  was  a  village  street  or  a  town- 
ship road.  However,  if  the  culvert  is  located  inside  the  village  limits 
and  the  road  is  a  township  road  I  would  be  inclined  to  think  that  the 
village  would  retain  the  ownership  of  the  steel  shell  after  its  severance 
from  the  road-bed.  If  the  shell  is  of  any  value  I  would  suggest  that  the 
question  of  its  ownership  be  submitted  in  a  proper  proceeding  to  your 
local  conrts,  where  all  the  facts  concerned  in  the  matter  could  be  pre- 
sented. 

Very  respectfuUv, 

GRANT  FELrX)WS. 

p.g^>.  -^  Attomey  General. 
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OFFICES.     INCOMPATIBILITY.    The  offices  of  ti-easurer  of  a  school 
district  and  justice  of  the  peace  are  not  incompatible. 

June  12,  1913. 
George  A.  Moon,  Lakeview,  Mioh. : 

Dear  Sir — I  am  in  receipt  of  jour  letter  of  the  10th  inst.  in  which  yon 
state  that  jou  are  holding  the  office  of  school  treasurer,  and  that  you  have 
also  been  elected  to  the  office  of  the  Justice  of  the  Peace.  It  appears  that 
some  qnestinn  has  been  raised  as  to  your  right  to  hold  both  of  these 
offices  simultaneously,  and  you  have  requested  an  opinion  from  this  de- 
partment with  reference  thereto. 

This  is  a  matter  that  has  never  been  paf«ed  upon  directly  by  the 
Supreme  Court.  Consequently  in  the  absence  of  such  decision  it>cannot 
be  deemed  to  be  conclusively  settled.  As  a  general  proposition,  however, 
two  offices  may  be  held  simultaneously  by  one  individual  unless  there 
is  some  provision  of  the  statute  prohibiting  the  incumbent  of  one  of  such 
offices  from  holding  any  other  office,  or  unless  the  duties  of  the  two  are 
of  such  a  nature  as  to  render  it  contrary  to  public  policy  to  permit 
them  to  be  so  held.  In  the  case  that  you  have  stated  it  does  uot  occur 
to  me  that  the  duties  of  these  two  offices  are  in  conflict  to  any  ap- 
preciable extent. 

It  is  my  opinion  therefore  that  they  may  be  held  at  the  same  time  by 
one  person. 

Respectfully  vonrB, 

GRANT  FELI-OWS, 

Ca-pi-o.  Attorney  General. 


STATUTES.  VARIANCE  IN  TITLES.  There  is  no  variance  between 
the  title  and  the  body  of  the  act  of  House  Enrolled  Act  No.  98 
passed  at  the  session  of  191.3. 

June  12.  1913. 

O.  R.  I^eonard,  1018  Ford  Bldg.,  Detroit,  Mich.: 

Dear  Sir — Your  communication  of  the  7th  inst.  relative  to  House  en- 
rolled Act  No.  98,  passed  at  the  recent  session  of  the  Legislature,  is  at 
hand.  I  note  the  point  that  you  have  raised  with  reference  to  a  dis- 
crepancy between  the  title  and  the  body  of  the  Act.  However,  upon 
examination  of  the  same  I  hardly  think  that  there  is  any  important 
variance  between  the  two.     The  title  reads  as  follows: 

"An  act  to  provide  for  the  assessment  and  the  collection  of  a 
specific  tax  upon  secured  debts  other  than  debts  secured  or  evi- 
denced by  mortgages  and  liens  upon  real  property,  and  which 
mortgages  and  liens  are  recorded  in  Michigan,  and  to  repeal  all 
acts  and  parts  of  acts  in  contravention  thereto." 

The  first  subdivision  of  section  1  relates  to  indebtedness  secured  by 
mortgages  on  real  property  recorded  in  any  state  or  country  other  than 
Michigan,  and  not  recorded  within  this  state.  It  seems  to  me  that  this 
Bubdivision  is  squarely  within  the  title,  the  language  of  the  latter  in- 
dicating the  purpose  of  the  act,  that  is,  to  provide  for  a  specific  lax  .npon 
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secured  debts  other  than  those  provided  for  by  Act  No.  91  of  the  Pablie 
Acts  of  1911.  Viewed  in  tbis  light  I  do  not  think  there  can  be  said  to- 
be  any  serious  discrepancy. 

With  reference  to  your  second  gueation,  I  would  say  that  the  bolder 
of  any  bond  coming  within  the  prorisions  of  the  second  or  third  sub- 
division of  Section  1  of  the  Act  may  render  said  bond  exempt  from 
taxation  under  the  general  laws  of  the  state  by  paying  tbe  specific  tax 
provided  for  to  the  Treasnrer  of  the  County  of  which  such  holder  is  a 
resident. 

Respectfully  yours, 

GRANT  FELLOWS, 

Ca-pi-o.  Attorney  General, 


VICKSBURG  MILITARY  PARK  COMMISSION.  May  use  all  of  certain 
moneys,  appropriated  by  different  enactments,  for  tbe  purpose  of  con- 
structing a  single  monument  in  tbe  Vit^sburg  National  Park. 

June  12,  1913. 

Mr.  C.  C.  Hopkins,  Sec'y.   Vicksburg  Militarj'   Park  Conmi.,  Iiansing, 
Michigan: 

Dear  Sir — You  have  recently  referred  to  this  department  an  inquiry 
relative  to  the  right  of  your  Commission  to  use  the  balance  of  all 
moneys  remaining  unexpended  out  of  the  appropriations  made  by  Act 
No.  240  of  the  Public  Acts  of  1903 ;  239  of  the  Public  Acts  of  1905  and 
288  of  the  Public  Acts  of  1907,  for  the  erection  of  a  single  monument 
in  the  Vicksburg  National  Park  for  the  purpose  of  commemorating  the 
memory  of  Michigan  soldiers  participating  in  that  battle.  It  appears 
that  the  first  of  these  acts  created  tbe  Vicksburg  Military  Commission 
and  made  a  small  appropriation  for  the  actual  expenses  of  its  members 
incun^  in  the  making  of  certain  investigations  thereby  authorized.  Tbe 
enactment  of  1905  appropriated  the  sum  of  |10,000.00  "for  the  purpose 
of  erecting  monuments  within  the  Vicksburg  National  Military  Park, 
to  designate  the  positions  occupied  in  the  camp  and  siege  of  Vicksburg 
by  the  second,  eighth,  twelfth,  fifteenth,  seventeenth,  twentieth  and 
twenty-seventh  Raiments  of  Michigan  Infantry,  and  Batteries  Q  and  H. 
First  Michigan  Light  Artillery."  It  is  further  provided  that  the  amount 
so  appropriated  is  to  be  expended  under  the  supervision  of  the  Com- 
mission, which  is  given  power  under  the  second  Section  of  the  Act  to 
determine  "the  design  and  number  of  monuments  to  be  erected," 

Act  288  of  1907  is  expressly  designated  as  being  supplementary  to  239 
of  1905.  It  appropriates  the  further  sum  of  flO,000.00  hut  does  not 
attempt  to  change  in  any  way  the  powers  and  duties  previously  con- 
ferred upon  the  Commission. 

It  is  my  opinion  based  upon  the  language  of  these  enactments  that 
an  intent  is  plainly  manifest  to  vest  the  Commission  with  a  large  meas- 
ure of  discretion  with  reference  to  the  performance  of  the  duties  placed 
upon  it.  Under  the  provisions  of  Section  2  of  the  Act  of  1905  above 
referred  to,  the  power  is  clearly  conferred  to  determine  the  number  of 
monuments  that  shall  be  constructed  in  carrying  out  the  main  purpose 
of  the  acts.     This  power  is,  I  think,  broad  enough  to  permit  the  Comi 
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mission  to  erect  a  Blngie  nioDument  provided  the  same  can  be  so  placed 
as  to  designate  the  locations  occupied  l>y  the  various  detachments  of 
Michigan  troops  specified  in  the  act.  In  other  words,  the  fact  that  the 
plural  onmb^  is  used  in  act  239  of  1905  should  not  in  my  judgment  be 
construed  as  imposing  upon  the  Commission  the  duty  of  erecting  more 
than  one  monument  if  in  the  exercise  of  its  best  judgment  it  appears  that 
the  legislative  intent  will  be  better  carried  out  by  the  construction  of 
one. 

Respectfully  yours, 

GRANT  FELLOWS, 
Ca-pi-o.  Attorney  Oeneral. 

DRAIN  LAW.  CONSTITUTIONALITY.  The  provisions  of  the  drain 
law  anthonzing  joint  action  by  commissioners  of  adjoining  counties 
and  the  atibmiasion  of  disputed  questions  to  the  State  Highway  Com- 
missioner, are  constitutional. 

June  12,  1913. 

D.  P.  Sullivan,  County  Drain  Commissioner,  Monroe,  Mich. : 

Dear  Sir — Your  communication  of  the  10th  inst.  relative  to  the  con- 
stitutionality of  certain  sections  of  the  Drain  law  providing  for  joint 
action  of  County  Drain  Commissioners  in  certain  cases,  is  before  me. 
You  have  raised  two  propositions — (1st)  That  the  clause  authorizing 
joint  action  by  the  Commissioners  of  two  or  more  counties  to  be  affected 
by  a  drain  is  unconstitutional,  and  (2nd)  That  the  provision  authoriz- 
ing the  submission  of  any  disputed  question  to  the  State  Highway  Com- 
missioner Is  also  invalid. 

With  reference  to  the  first  proposition,  I  would  suggest  that  the 
language  of  the  statute  does  not  authorize  a  drain  commissioner  to  levy 
a  tax  in  another  county.  The  intent  of  the  law  is  that  the  drain  com- 
missioners of  the  counties  affected  shall  act  as  a  board,  each  representing 
his  own  County.  The  total  cost  of  the  drain  when  determined  by  such 
commissioners  acting  together  as  a  Board  Is  to  be  divided  between  the 
counties  affected,  and  each  drain  commissioner  proceeds  to  levy  the  por- 
tion of  the  total  cost  to  be  contributed  by  his  County.  I  note  the 
various  cases  that  you  have  cited  relative  to  the  power  of  drain  com- 
missioners of  townships  acting  jointly,  but  it  appears  that  these  de- 
cisions were  based  upon  the  proposition  that  the.  statute  did  not  au- 
thorize such  joint  action  rather- than  upon  the  ground  that  it  was  not 
competent  for  the  Lesrislature  to  authorize  such  action.  Likewise  under 
the  view  of  the  matters  suggested  above,  the  various  cases  laying  down 
the  doctrine  that  a  township  drain  commissioner  has  no  authority  to 
assess  a  drainage  tax  outside  the  limits  of  his  own  township,  are  not 
in  point  inasmuch  as  no  such  right  is  sought  to  be  conferred  upon  the 
County  Drain  Commissioner  by  the  Sections  of  the  drain  law  nnder 
consideration.  As  bearing  upon  this  matter  I  would  call  your  attention 
to  the  following  cases  in  which  questions  growing  out  of  joint  action 
taben  by  drain  commissioners  of  different  counties  have  come  before  the 
Supreme  Court,  and  in  which  the  law  is  Impliedly  recognized  as  consti- 
tutional : 

Duflo  vs.  Wavne  Circuit  Judge.  lU  Mich.  350;.     ,w.oii- 
Whitmore  vs.  Ionia  Probate  -Judge,  149  Mich.  193;^'^  '^  V^ 


1913. 

This  brings  us  to  the  question  of  the  validity  of  the  provisos  found  io 
sections  64  and  (iC  of  the  drain  law  anthorizdng  the  drain  commissioners 
in  case  they  are  unable  to  agree  npon  any  question  relative  to  the 
necessity,  location  or  benefit  of  a  proposed  drain,  or  the  apportionment 
of  the  total  cost  thereof  among  the  various  counties,  to  submit  the  dis- 
puted questions  to  the  Htate  Highway  Commissioner.  If  open  to  con- 
stitutional objection  it  must  be  npon  the  ground  that  the  clause  in 
question  is  obnoxious  to  the  principle  of  local  self  government.  In  this 
connection  it  should  be  borne  in  mind  that  the  state  official  mentioned 
can  undertake  to  exercise  jurisdiction  in  any  case  only  when  he  is  called 
upon  so  to  do  by  the  drain  commissioners  of  the  counties  affected  and 
e\'en  then  his  jurisdiction  extends  only  to  a  determination  of  the  dis- 
puted question  or  questions  submitted  to  him.  It  is  unnecessary  to  con- 
sider the  proposition  as  to  whether  the  legislature  has  authority  under 
the  Constitution  to  invest  a  state  official  with  power  to  construct  public 
drains  throughout  the  state.  Bather  all  that  is  sought  to  be  accomplished 
by  the  sections  of  the  drain  law  now  in  question  is  to  pi-ovide  an  ar- 
bitrator to  whom  drain  commissioners  sedring  to  act  jointly  with 
I'eference  to  the  construction  of  a  drain  crossing  their  counties,  may  sub- 
mit points  of  difference  arising.  As  such  arbitrator  the  Legislature  has 
seen  fit  to  select  an  official  of  the  state  who  has  been  elected  by  the  people 
of  the  state.  It  is  true  that  the  present  incumbent  of  that  office  was 
appointed  thereto,  but  his  successor,  elected  at  the  spring  election  will 
assume  office  July  1st  before  which  date  I  apprehend  the  proceedings 
suggested  will  not  be  instituted. 

Since  joint  action  on  the  part  of  drain  commissioners  of  different 
counties  is  imperative  in  the  case  of  the  construction  of  drains  traversing 
more  than  one  county  it  is  highly  expedient  to  say  the  least  that  there 
be  some  tribunal  or  person  designated  by  law  to  whorS  such  drain  com- 
missioners may  refer  matters  upon  which  they  cannot  agree.  It  is  evi- 
dent, also,  that  such  tribunal  or  person  should  be  absolutely  impartial. 
Obviously,  in  the  vast  majority  of  cases,  at  least,  this  would  necessitate 
the  selection  of  an  arbitrator  not  connected  with  the  local  government 
of  either  county.  In  other  words,  an  impartial  arbitrator  must  be  se- 
cured. No  doubt  it  was  with  this  idea  in  mind  that  the  legislature 
enacted  the  provision  designating  the  state  highway  commissioner  as 
such  arbitrator.  I  do  not  think  that  the  principle  of  local  self  govern- 
ment is  infringed  to  such  an  extent  that  such  provision  should  be  deemed 
invalid  on  that  ground. 

It  is  a  well  settled  doctrine  in  Michigan  that  public  drains  are  to  be 
constructed  only  when  they  are  a  public  benefit.  It  seems  to  me  that 
the  tendency  of  the  later  decisions  has  been,  in  a  marked  degree,  away 
from  the  doctrine  suggested  in  certain  earlier  decisions  implying  that 
a  drain  is  a  local  or  neighborhood  conceni;  the  dominant  idea  is  that 
of  the  public  welfare.  In  conformity  with  this  broader  view  legislative 
enactments  have  been  passed  with  the  idea,  of  protecting  and  advancing 
the  rights  of  the  general  public  in  this  respect. 

For  the  reasons  suggested  above,  I  am  of  the  opinion  that  the  provisos 
in  sections  64  and  66  of  the  drain  law  are  not  invalid  upon  the  ground 
that  they  are  obnoxious  to  the  constitutional  principles  of  local  self  gov- 
ernment. 

Hespectfnilr  voure, 

GRANT  FELLOWS,     >oo|c 

Ca-pi-o.  Attorney  General,  t^ 
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LIQUOR  LAW.  WHOLESALE  BUSINESS.  A  wholesale  liquor  busi- 
Dess  may  not  be  conducted  in  a  village  liaving  a  population  of  less 
than  two  thousand. 

June  12,  1913. 

Humphrey  S.  Gray,  Attorney,  IJenton  Harbor,  Mich.: 

Dear  Sir — I  am  in  receipt  of  your  communication  of  the  !>th  iust.  in 
which  you  have  requested  an  opinion  from  this  department  relative  to 
the  construction  of  Section  2  of  the  Warner-Cramlon  law,  as  amended 
by  Act  No.  170  of  the  Public  Acts  of  1011.  The  precise  question  pre- 
sented is  as  to  the  right  of  a  client  of  yours  to  conduct  the  wholesale 
liquor  businesB  in  a  village  of  less  than  two  thousand  population. 

In  reply  to  your  inquiry  I  would  call  your  attention  to  Act  No.  1  of  the 
Public  Acts  of  1912,  second  extra  session,  which  further  amends  the  sec- 
tion in  question  and  removes,  in  my  opinion,  the  uncertainty  to  which 
you  refer  with  reference  to  the  construction  of  that  section  as  amended 
by  Act  170  of  1911.  As  last  amended,  the  section  contains  the  following 
provision :  "It  shall  be  unlawful  for  any  person,  ftrra  or  corporation 
to  engage  in  the  wholesale  liquor  business  in  any  township,  village  or 
city  of  less  than  two  thousand  population."  This  clause  appears  to  be 
conclusive  against  the  right  of  your  client  to  engage  in  the  wholesale 
liquor  business  in  the  village  suggested,  said  village  having  a  population 
of  less  than  two  thousand. 

Respectfully  yours, 

(JHANT  FELLOWS. 

Capio.  Attorney  General. 


OFFICERS.    REMOVAL  OF.    The  action  of  quo  warranto  is  proper  to 
test  the  right  of  a  person  to  hold  a  particular  ofBce. 

June  13.  1913. 
N.  I>.  Zimmer,  Bay  City,  Mich.: 

Dear  Sir— Under  date  of  the  10th  inst.  you  have  submitted  an  in- 
quiry relative  to  the  removal  of  a  certain  township  officer  who  is  not 
a  citizen  of  the  United  States. 

In  reply  to  your  inquiry-  I  would  say  that  if  the  particular  person  in 
question  is  not  entitled  to  lawfully  hold  the  office  his  right  to  do  so  may- 
be tested  in  an  action  of  quo  warranto  brought  in  pursuance  of  sections 
9966  to  99fl8  of  the  Compiled  Laws  of  1897.  In  accordance  with  the  sec- 
tiwis  cited  an  information  may  be  filed  in  the  Circuit  Court  of  your 
County  by  the  Prosecuting  Attorney  on  his  own  relation,  or  on  the  re- 
lation of  any  citizen  of  said  County,  or  a  private  citizen,  by  obtaining 
leave  of  the  court,  may  file  the  same. 

Respectfullv  vours. 

GRANT  FELrX>WS. 

Ca-pi-o.  Attorney  General. 
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COMPATIBILITY.     Trustee  of  village  and  JoBtice  of  Peace  are  not 
necessarily  incompatible. 

June  13,  1913. 

Mr.  John  E.  Barnard,  Village  Clerk,  Clio,  Michigan: 

Dear  Sir — I  have  yonr  communication  of  the  10th  inst,  as  follows: 

"I  would  like  to  ask  your  opinion  in  regard  to  a  ease  where  a  trustee 
of  the  village  ia  about  to  take  the  office  of  Justice  of  the  Peace.  Can 
he  still  hold  his  oflSce  as  trustee,  or  will  he  have  to  resign?" 

In  reply  thereto  would  say  that  there  is  no  statutory  prohibition 
against  the  same  person  holding  the  offices  of  trustee  of  a  village  and 
justice  of  the  peace  simultaneously.  As  a  matter  of  fact,  the  justices 
of  the  peace  are  elected  by  the  township  and  not  by  the  village  so  that 
there  is  no  necessary  conflict  in  the  duties  to  be  performed  in  the  two 
offices.  It  might  be,  however,  that  the  justice  of  the  peace  living  in  a 
village  might  be  called  upon  to  sit  upon  cases  started  by  the  village 
under  village  ordinances  or  in  ctmdemnation  proceedings  under  the  law 
relating  to  villages.  In  such  a  case  I  assume  that  the  justice  wonld  be 
disqualified  from  acting  as  a  court.  Otherwise,  I  think  there  would  be 
no  necessity  for  either  office  being  vacated  on  account  of  the  acceptance 
of  the  other. 

Very  respectfully, 

GBAMT  FELLOWS, 

P-g-o,  Attorney  General. 


TAXATION.  RAILROAD  PROPERTY.  Property  used  by  railroads 
in  carrying  on  their  business  should  be  aBsesseid  by  the  Board  of 
State  Tax  Commissioners,  and  not  under  the  general  law. 

June  13,  1913. 
A,  G.  Johnson,  Sapervisor,  Sidnaw,  Mich.; 

Dear  Sir — Your  letter  of  the  10th  inst.  received  and  contents  noted. 
You  have  requested  an  opinion  relative  to  the  assessment  of  a  certain 
house  and  lot  owned  by  a  railroad  company  and  used  as  a  residence  by 
a  section  man  of  said  Company.  It  appears  that  the  house  is  built 
outside  of  the  right  of  way,  and  that  a  monthly  chaise  is  made  against 
the  occupant. 

I  conclude  from  your  statement  that  the  rent  of  the  house  is  only  a 
part  of  the  monthly  wage  received  by  the  section  man  occupying  the 
same.  Verj-  likely  it  is  the  contention  of  the  railroad  company  that 
they  are  compelled  to  own  said  house  and  lot  and  furnish  the  same  to 
its  occupant  in  order  to  maintain  a  section  pang  over  a  particular  stretch 
of  track.  From  this  it  is  doubtless  argued  that  the  property  in  ques- 
tion is  nsed  in  carrving  on  the  business  of  operating  a  railroad  and 
maintaining  the  same.  Act  No.  282  of  the  Public  Acts  of  1905,  as 
amended  by  Act  No.  49  of  the  Public  Acts  of  1909  provides  that  property 
of  this  nature,  that  is,  property  uRCd  by  railroad  companies  carrying  on 
their  business,  shall  be  assessed  by  the  Board  of  State  Tax  Commis- 
sioners acting  as  a  State  Board  of  Assessors.  I  have  talked  this  propo- 
sition over  Tv-ith  the  Board  and  am  told  that  property  such  as  you  havei 
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referred  to  in  your  inquiry,  is  cnBtomarily  included  by  said  Board  witli 
'  other  property  of  the  Company  and  assessed  accordingly.  Such  being 
the  case  I  am  inclined  to  ^e  opinion  that  the  particular  honse  and  tot 
to  which  you  refer  has  been  assessed  by  the  Btate  Board  and  conse- 
■qaently  that  you  should  not  put  it  upon  your  assessment  roll. 
Bespectfully  yours, 

GRANT  PELIX)WS, 
Ca-pi-o.  Attorney  General. 


STATUTES.  SPECIAL  AND  GENERAL  ACTS.  A  special  act  is  sup- 
erseded by  a  general  law  conflicting  therewith,  an  intent  on  the  part 
of  the  i^islatnre  being  manifest  to  maice  the  application  of  the  latter 
uniform  throughout  the  State. 

June  13, 1913. 

John  Walker,  Connty  Clerk,  St.  Johns,  Mich. : 

Dear  Sir — Your  request  for  an  opinion  as  to  whether  or  not  Act  No. 
688  of  the  I.ocal  Acts  of  190T  has  been  rqiealed  by  Act  No.  267  of  the 
Public  Acts  of  iOll,  is  at  hand. 

The  purpose  of  Act  No.  267,  as  indicated  by  its  title,  is  to  prescribe 
the  fees  of  clerks  of  courts  and  registers  in  Chancery.  As  indicated  by 
the  first  section  thereof,  the  act  applies  to  suits  at  law  or  in  Chancery 
conunenced  in  any  circuit  court  in  the  state.  A  repealing  clause  is  in- 
corporated whereby  laws,  acts  or  parts  of  acts  contravening  its  pro- 
visions are  repealed.  The  local  act  to  which  you  refer  is  entitled  "An 
act  to  provide  for  the  payment  of  salaries  to  the  Sheriflf,  clerk,  treasurer, 
register  of  deeds  and  deputies  of  said  (^cers.  of  Clinton  County,  Kich- 
igan,  and  to  provide  for  the  collection  of  all  fees  and  payment  of  the 
same  to  the  county  treasurer."  There  is  incorporated  in  the  act  a  pro- 
viso fixing  the  fees  to  be  paid  to  the  Cleric  upon  the  commencement  of 
actions  at  law  or  in  Chancery  and  at  varions  stages  in  the  proceedings. 
The  local  act  is  repugnant  to  the  provisitms  of  the  subsequent  general 
act  only  insofar  as  the  former  undertakes  to  fix  these  fees.  Conse- 
quently, it  follows  that  in  any  event  the  entire  local  act  is  not  to  be 
deemed  repealed  by  Act  267  of  1911.  Rather  if  affected  at  all  only 
the  provisions  fixing  the  fees  mentioned  above  are  to  be  considered  as 
superseded  by  the  provisions  of  the  general  law. 

Undoubtedly  it  was  the  purpose  of  the  IjCgislature  in  the  enactment 
of  Act  No.  267  to  secure  throughout  the  state  a  uniform  system  of  fees 
to  be  paid  in  connection  with  the  prosecution  of  suits.  Such  being  the 
case  it  follows  that  all  prior  acts  whether  general  or  local  were  super- 
seded thereby  insofar  as  they  attempt  to  deal  with  this  matter.  The 
same  question  that  is  involved  here  came  before  the  Supreme  Court  of 
the  State  of  Missouri  in  the  case  of 

State  vs.  Pearcy,  U  Mo.  159 ;     ' 

In  which  it  was  held  that  a  local  act  must  yield  to  a  subsequent  gen- 
eral law  covering  the  same  subject,  an  intent  being  manifest  on  the  part 
of  the  legislature  to  make  the  general  law  uniform  in  its  operation 
throughout  the  state.    See  also, 

36  Cvc,  1092.  ,  -  I 
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It  is  my  opinion  therefore  that  the  provisions  of  Act  No.  588  of  the  ■ 
Local  ActB  of  1907  have  been  superseded  by  Act  No,  207  of  the  Public 
ActB  of  1911,  insofar  as  the  two  are  in  conflict. 

Respectfully  yours, 

GRANT  FELLOWS, 
Ca-pi-o.  Attorney  General. 

STATB  BOARD  OF  AGRICULTURE.  Has  not  authority  to  purchase 
land  for  enlargement  of  plant  of  Michigan  Agricultural  College  and 
pay  for  such  land  out  of  funds  appropriated  for  support  of  institution. 

June  14,  1913. 

Mr.  A.   M-   Brown,   Sec'y.,  State  Board  of  Agricnlture,   Ea»t  I.Ansing, 
Michigan :     - 

Dear  Sir — Under  date  of  the  9th  inst.  you  have  requested  an  opinion 
from  this  Department  relative  to  the  following  inquirj-:  "Has  the 
State  Board  of  Agriculture,  in  its  capacity  as  the  governing  board  of 
the  Michigan  Agricultural  College,  authority  within  itself  to  purchase 
land  for  the  enlargement  of  the  plant  of  the  above  institution,  wheu 
in  the  judgment  of  said  board  such  purchase  is  in  furtherance  of  the 
purposes  of  the  said  institution,  and  pay  for  such  land  out  of  funds 
appropriated  by 'the  state  for  the  support  of  the  institution?" 

The  constitutional  provisions  relative  to  the  State  Board  of  Agricul- 
ture are  found  in  sections  7  and  8  of  article  11  of  the  Constitution  of 
1909.  In  accordance  with  these  sections,  Act  No.  269  of  the  Public  Acts 
of  1909  was  passed,  setting  forth  in  detail  the  powers  and  duties  of  the 
said  Board.  I  have  examined  this  act,  together  with  other  measures 
bearing  upon  the  cjuestion  and  speciflcally  continued  in  force  by  Act 
No.  269  and  am  forced  to  the  conclusion  that  it  was  not  the  intention 
of  the  l^islature  to  confer  upon  (he  Board  the  power  suggested  by 
your  inquiry.  In  other  words,  the  authority  of  said  Board  relative  to 
lands  acquired  for  the  use  of  the  Agricultural  College  is  confined  to 
general  supervision  over,  and  manngement  of,  the  sunie  ratlier  than  to 
the  purchasing  of  addition  to  such  land  without  express  legislative 
authority.  As  bearing  upon  this  matter  of  legislative  intent.  I  would 
call  your  attention  to  Senate  Enrolled  Act  No.  14C,  passed  at  the  i-ecent 
session,  authorizing  your  Board  to  puwhase  a  certain  tract  of  land  "not 
exceeding  110  acres."  Unquestionably  it  has  been  the  view  of  the  legis- 
lature that  the  authority  of  the  State  Board  of  Agricultui-e  did  not  ex- 
tend to  the  buying  of  lands  for  the  use  of  the  College  unless  such  au- 
thority was  expressly  given  thereby. 

It  is  my  opinion,  based  upon  the  constitutional  provision  and  various 
statutes  enacted  in  pursuance  thereof,  that  the  State  Board  of  Agricul- 
ture have  no  inherent  power  to  acquire  additional  land  for  the  use  of 
the  College;  and  that  this  is  a  matter  residing  solely  within  the  discre- 
tion of  the  legislature.  An  intent  having  been  manifesti>d  by  Senate 
Enrolled  Act  No.  146  above  refeiTcd  to,  to  limit  the  amount  to  not 
more  than  110  acres,  such  limit  may  not  legally  be  exceeded. 

Another  aspect  of  the  question  also  appeals  to  me  with  controlling  force, 
and  that  is  the  fact  that  a  purchase  of  real  estate  by  your  Itoard  means 
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a  permanent  inveetmeut  of  the  funds  of  the  institution.  I  do  not  thinlt 
that  the  CoQBtitntloQ  contemplates  that  the  Board  shall  have  that 
power,  nor  do  I  think  that  there  is  any  legislation  which  confers  upon 
the  Board  that  power.  If  the  Board  could  invest  the  funds  of  the  in- 
stitution in  real  estate,  it  might  also  invrat  in  securities  bo  far  as  the 
question  of  power  is  concerned,  and  while  the  real  estate  would  b«  used 
by  the  institution  for  a  different  purpose  than  securities,  I  am  impressed 
that  the  same  underlying  principle  would  control.  In  the  absence  of  a  con- 
stitutional provision,  the  disposition,  management  and  control  of  appro- 
priations must  be  with  the  legislature,  and  while  the  constitutional 
provision  with  reference  to  your  Board  is,  "The  Board  rtiall  have  the 
general  supervision  of  the  Coil^;e  and  direction  and  control  of  ail  agri- 
cultural funds  and  shall  perform  such  other  duties  as  may  be  pre- 
scribed by  law,"  I  do  not  feel  that  there  is  sufficient  authority  to  confer 
upon  your  Board  the  power  to  make  a  permanent  investment  of  the 
funds  which  reach  your  Board  through  appropriations  made  by  the 
legislature,  either  specific  appropriations  or  the  general  appropriation  of 
the  so-called  mill  tax.  I  am  therefore  impressed  that  your  Board  has 
not  the  power  to  pnrchase  land  beyond  the  amount  named  in  Senate  En- 
rolled Act  No.  146. 

Very  respectfully, 

GRANT  FELLOWS, 
F-g-o.  Attorney  General. 


TAXATION.     Soldiers'  Exemption  from.     Value  of  contract  interest 
rather  than  value  of  land  purchased  on  contract  controls. 

June  17, 1913. 
Z.  Blood,  Supervisor,  Chase,  Mich.: 

Dear  Sir— I  have  yours  of  the  13th  inst.  in  which  you  ask  whether  a 
person  who  has  purchased  under  contract  a  piece  of  land  the  considera- 
tion being  |5000.00,  but  the  purchaser  haa  paid  only  flOOO  on  said 
Contract,  is  entitled  to  an  exemption  allowed  soldiers  under  the  terms 
of  Act  174  of  the  Public  Acts  of  1911. 

In  reply  thereto  said  Act  provides  that  the  exemption  shall  not  apply 
to  one  who  is  the  owner  of  taxable  property  of  greater  value  than 
^000.00.  The  person  you  mention  would  not,  in  my  opinion  be  pre- 
v«ited  from  claiming  such  exemption.  The  mere  fact  that  he  has 
bought  said  property  under  contract  does  not  make  him  the  owner  of 
said  property.  He  is  the  owner  of  an  interest  and  that  interest  would 
be  the  value  of  the  property  less  the  unpaid  balance  of  the  purchase 
price. 

Respectfully  yours, 

GRANT  FELIX)WS, 

Cr-pio.  Attorney  General. 
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CONSTITUTIONAL  LAW.     DISCHARGE  OF  PROBATIONERS.  The 

provisions  of  the  probation  law  authorizing  the  circuit  judge  to  dis- 
charge the  probationer  is  not  anconstitational  on  tlie  ground  that  it 
constitutes  an  infringement  of  the  pardoning  power  of  the  Governor. 

June  17, 1913. 
Hon.  Woodbridge  N.  Ferris,  Governor,  Capitol,  Lansing: 

My  Dear  Governor — The  Executive  OfBce  has  recently  referred  to 
thie  Department  certain  correspondence  relative  to  the  Issuance  of  a 
pardon  to  one  Roy  Jackson,  who  was  convicted  in  the  circuit  court  for 
the  county  of  Clare  of  the  crime  of  larceny  and  put  on  probation  by  the 
Court  in  accordance  with  the  provisions  of  section  1  of  Act  No.  91  of  the 
Public  ActB  of  1903,  as  amended  by  Act  No.  32  of  the  Public  Acts  of 
1905.  It  appears  that  some  question  has  arisen  in  the  mind  of  the  cir- 
cuit court  with  relation  to  his  right  to  discharge  said  Jackson,  the 
argument  being  advanced  that  the  provision  of  the  section  in  question 
authorizing  the  circuit  court  to  discharge  a  probationer,  is  unconstitn- 
tional  because  an  infringement  of  the  pardoning  power  of  the  Governor. 
Accordingly,  a  petition  has  been  presented  to  yon  requesting  that  a 
pardon  issue,  the  circuit  judge  certifying  in  connection  therewith  that 
in  his  judgment  Jackson  should  be  released  from  his  probation  and  , 
that  he  would  take  such  action  himself  were  it  not  for  his  doubts  as 
to  his  authority  so  to  do. 

I  am  strongly  impressed  with  the  importance  of  the  qnestion  that 
has  been  thus  raised.  I  understand  that  the  various  provisions  of  the 
probation  law  have  been  put  into  operation  throughout  the  State  and 
with  marked  success.  During  the  time  that  the  act  has  been  in  force, 
it  has  been  invoked  many  times  in  order  to  save  from  the  stigma  of 
incarceration  in  the  state's  prison  or  reformatory,  first  offenders,  who  as 
a  result  have  been  turned  into  good  citizens.  A  large  number  of  those 
placed  upon  probatiou  have  doubtless  been  discharged  by  the  trial 
courts  on  the  assumption  that  the  provision  conferring  such  authority 
was  valid.  It  seems  evident,  therefore,  that  if  this  provision  should  be 
deemed  invalid,  much  confusion  and  uni-ertainty  might  result  there- 
from with  reference  to  the  status  of  those  discharged  in  accordance 
therewith. 

The  constitutional  provision  relative  to  the  power  of  the  Governor  to 
grant  pardons  is  found  in  section  9  of  article  6,  Under  that  provision, 
it  niaj',  I  think,  be  considered  an  established  doctrine  that  the  power  so 
conveyed  is  exclusive.  In  other  words,  in  view  of  the  requirement  of 
the  Constitution,  it  would  not  be  comi)eteut  for  the  legislature  to  confer 
upon  any  other  official  or  board  authority  to  issue  pardons.  This  rule 
has  been  laid  down  repeatedly  by  the  Supreme  Court  of  this  State,  as 
well  as  by  the  courts  of  last  resort  of  other  states  having  constitutional 
provisions  upon  the  subject  similar  in  substance  to  oar  own. 

State  V.  Duff  (Iowa).  122  N.  W.  829. 
People  V.  Joyce,  246  III.  124. 

Re  conditional  discharge  of  Convicts,  73  Vermont,  414. 
Ex  parte  Ridley  (Okla.),  106  Pac^  549. 

Peiiple  V.  Brown,  54  Mich,  15.  ^-~  . 

Digitized  oyGOOgle 


ATTORNBT  GBNBRAIi.  ffi7 

People  V.  Cummings,  88  Mich.  249. 
People  V.  Stickle,  156  Mich.  557. 

While  the  decisionB  are  practically  in  accord  upon  the  proposition 
that  the  constitutional  prerogative  to  issue  pardons  is  exclnsively 
vested  in  the  Governor,  there  is  no  uniformity  in  the  cases  bearing  up- 
on the  question  as  to  what  constitutes  an  infringement  of  the  pardoning 
power.  One  line  of  authorities  has  accepted  the  view  that  the  saspen- 
sion  of  a  sentence  constitutes  such  infringement.  The  Supreme  Court 
of  this  State,  in  the  cases  of  People  v.  Brown,  above  cited,  and  People 
V.  Riley,  53  Mich.  260,  favored  this  doctrine;  but  in  the  comparatively 
recent  case  of  People  v.  Stickle,  156  Mich.  557,  the  eariier  holding  is 
modified,  and  the  distinction  between  the  power  of  suspending  sentence 
and  the  power  to  grant  reprieves  and  pardons  is  clearly  drawn.  The 
Court  cities  with  approval  the  case  of  People  ex  rel  Porsyth  v.  Court 
of  Sessions,  141  New  York,  288.  The  Court  in  the  later  case  considers 
at  some  length  the  various  authorities  upon  this  subject  and  arrives  at 
the  eonclusion  suggested  above.  The  same  conclusion  was  reached  by 
the  supreme  court  of  Mississippi  in  the  case  of  Fuller  v.  State,  57  South- 
ern, 6,  and  in  Gehrmann  v.  Osborne  (New  Jersey)  82  Atlantic,  424.  The 
contrary  view  was  adopted  by  the  federal  circuit  court  for  the  District 
of  Idaho  in  the  case  of  United  States  v.  Wilson,  46  Fed.  Reporter,  748. 
The  most  significant  feature  in  connection  with  these  cases  is,  in  my 
judgment,  the  unmistakable  tendency  shown  towards  the  broader  and 
more  liberal  construction  of  the  penal  statutes  of  the  states  and  lines 
of  differentiation  between  what  is,  and  what  is  not  an  exercise  of  the 
pardoning!;  power,  are  suggested  by  the  courts  in  passing  upon  these 
cases.  The  enactment  of  indeterminate  tientence  laws  and  of  probation 
laws  in  the  various  states  has  rendered  it  imperative  that  distinctions  be 
drawn  and  that  liberal  rules  of  interpretation  shall  be  applied.  In  this 
connection,  I  wish  to  cite  in  addition  to  the  cases  above  mentioned,  the 
following  decisions: 

Ware  v.  Sanders,  124  N.  W.,  1081. 
Ex  parte  Foister,  203  Missouri,  687. 
State  V.  Collins,  125  8.  W.  465. 

This  brings  us  to  a  consideration  of  the  vital  question  that  is  in- 
volved in  the  matter  before  us :  Does  section  1  of  the  probation  law  of 
this  State  in  giTing  power  to  a  circuit  judge  to  discharge  from  pro- 
bation a  person  who  has  been  convicted  of  crime  and  who  is  entitled 
to  the  privil^es  of  that  act,  confer  or  attempt  tg  confer  upon  that  ofiBcial 
authority  to  exercise  the  executive  function  of  granting  pardons?  In 
this  connection,  it  may  not  be  out  of  place  to  consider  the  definition  of 
the  word  "pardon"  as  used  in  the  constitutional  provision  involved.  The 
supreme  court  of  the  State  of  Ohio,  in  the  case  of  Knapp  v.  Thomas, 
39  Ohio  State,  395,  uses  the  following  language: 

"A  pardon  reaches  both  the  punishment  prescribed  for  the  ofifense  and 
the  guilt  of  the  offender.  It  obliterates  in  legal  contemplation  the  olfense 
itself.  In  contemplation  of  law  it  so  far  blots  out  the  ofFwise  that  after- 
wards it  cannot  be  imputed  to  the  offender  to  prevent  the  assertion  of 
his  legal  rights.  It  gives  him  a  new  credit  and  capacity  and  re- 
habilitates him  to  that  extent  in  his  former  position."        r^,\, \ol(> 
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Substantiall;  the  same  dednitioa  is  given  bj  the  supi-eme  court  of 
MiseisBippi  in  the  case  of  Jones  v.  County  Begistrara,  56  Miss.  769, 
citing  the  case  of  Knote  v.  United  States,  95  U.  S.  149.  Tlie  supreme 
court  of  New  York  in  the  case  of  People  v.  Court  of  Sessions,  141  New 
York,  288,  in  discussing  the  distinction  to  be  drawn  between  the  sus- 
pension of  a  sentence  and  the  granting  of  a  pardon  uses  the  following 
descriptive  language: 

"A  pardon  reaches  both  the  punishment  prescribed  for  the  (^ense 
and  the  guilt  of  the  offender.  It  releases  the  punishment  and  blots  out 
of  existence  the  guilt,  so  that  in  the  eye  of  the  law  the  offender  is  as 
innocent  as  if  he  had  never  committed  the  offense." 

This  definition  was  quoted  with  approval  by  the  Supreme  Court  of 
Michigan  in  the  case  of  People  v.  Stickle,  156  Mich.  564.  ■  We  are, 
therefore.  I  think,  justified  in  adopting  it  as  controlling  in  passing  upon 
the  matter  under  consideration.  With  this  definition  in  mind,  I  am 
not  prepared  to  say,  especially  in  view  of  the  trend  of  recent  decisions  as 
suggested  above,  that  the  action  of  the  court  taken  in  pursnance  to  section 
1  of  the  probation  law  of  this  State  as  amended  by  Act  No.  32  of  the 
Public  Acts  of  1905,  should  be  deemed  to  be  an  exercise  of  the  pardoning 
power.  In  my  opinion,  a  valid  distinction  may  be  drawn  that  will  ob- 
viate the  necessity  for  such  a  conclusion.  The  probation  law,  as  I 
view  it,  confero  upon  the  trial  court  the  power  to  impose  the  sentence 
prescribed  by  statute;  or,  if  in  the  judgment  of  such  court  the  interests 
of  society  as  well  as  those  of  the  person  convicted,  will  be  best  subserved 
by  not  imposing  sentence  he  may,  after  satisfying  himself  fully  by  ob- 
serving the  conduct  of  such  convicted  party  during  the  period  of  proba- 
tion, refrain  from  imposing  sentence  at  aJI  and  discharge  the  probationer. 
In  other  words,  the  T>ower  conferred  upon  the  court  by  the  act  of  the 
legislature  in  question  is  a  judicial  one  of  saying  whether  in  the  limited 
class  of  cases  covered  by  the  prot>ation  law  the  statutory  penalty  shall 
or  shall  not  be  inflicted.  It  is  not  the  executive  function  of  declaring 
that  a  i)enalty  that  the  law  has  inflicted,  or  is  about  to  inflict,  need  not 
be  suffered,  and  that  the  guilt  of  the  person  convicted  of  crime  and  all 
the  legal  consequences  following  such  conviction  shall  be  wiped  out.  The 
probation  law  does  not  attempt  to  empower  the  court  to  remove  any 
civil  disabilities  that  may  result  from  the  conviction.  Such  remov^ 
would  undoubtedly  be  an  executive  act  of  grace,  in  other  words,  an  exer- 
cise of  the  pardoning  power.  Rather  all  that  is  sought  to  be  conferred 
by  the  act  is  the  authority  to  declare  that  in  a  particular  case  falling 
within  the  act  the  interests  of  society  do  not  require  the  infliction  of 
the  penalty  of  fine  or  imprisonment  prescribed  by  statute. 

Many  other  states  have  enacted  probation  laws  and  several  have  con- 
ferred upon  trial  courts  powers  very  similar  to  those  granted  by  the 
Michigan  statute.  The  provisions  of  the  California  Code  upon  this 
subject  came  before  the  supreme  court  of  that  state  in  the  case  of  ex 
parte  Oiannini.  It  was  strongly  urged  that  the  law  was  nnconstitn- 
tional  upon  the  ground  that,  among  others,  it  sought  to  authorize  an  in- 
fringement of  the  constitutional  power  of  the  chief  executive.  The 
court  in  disposing  of  the  various  contentions  raised  soys  in  part — 

"We  are  not  of  opinion  that  section  1203  Penal  Code,  as  now  existing 
interferes  in  any  way  with  the  function  and  duties  of  the  chief  executive 
of  the  state.  We  think  it  competent  for  the  l^slature,  and  an  exceed- 
ingly wise  provision,  to  confer  upon  the  courts  this  power  of  Buspenuoa   . 
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of  sentence  to  be  exercised  in  proper  iustancee,  and  that  its  enactment 
in  DO  wise  impairs  tlie  fuBCtion  of  a  co-ordinate  branch  of  the  govern- 
ment. Man;  other  points  are  presented;  but  entertaining  the  views  here- 
inbefore discussed,  a  discussion  thereof  is  unnecessary." 

In  the  later  case  of  Ex  parte  Michell,  126  Pac.  856,  it  was  again  argued 
that  section  1203  of  the  Penal  Code  of  CaJifomia,  the  same  being  the 
probationery  enactment,  and  also  certain  other  sections  of  the  Penal 
Code  were  invalid.  The  court  found  it  unnecessary  to  render  any-direct 
opinion  relative  to  the  validity  of  section  1203,  but  uses  this  signiflcant 
language : 

"As  to  sections  1203,  2T0-D  and  273-H  of  tlie  Penal  Ckxle,  we  can  only 
say  that  they  are  framed  on  highly  commendable  and  humane  lines;  and 
it  would  indeed  be  a  result  much  to  be  deprecated '  if  tbe  courts  ever 
conceive  it  to  be  necessary  to  declare  them  invalid  for  any  reason  and 
therefore  non-enforcible." 

It  is  a  general  and  well  established  rule  of  statutory  constmcdon 
that  the  constitutionality  of  a  l^slative  enactment  will  be  upheld  nn- 
lees  the  invalidity  thereof  clearly  appears.  In  view  of  this  rule,  the 
urgent  reasons  that  suggest  themselves  for  its  application  here,  and  for 
the  reasons  hereinbefore  suggested,  I  am  inclin^  to  the  opinion  that 
tbe  probation  law  if  assailed  as  unconstitutional  before  the  supreme 
court  of  this  state  would  be  upheld  in  all  of  its  provisions. 

It  may  not  be  out  of  place,  however,  to  call  your  attention  to  the 
fact  that  under  the  view  suggested  above,  the  pardoning  power  vested 
in  the  Governor  is  in  no  way  infringed  or  impaired.  It  would  be  en- 
tirely competent  therefore  in  the  exercise  of  your  discretion,  for  jou 
to  issue  a  pardon  to  one  convicted  of  crime  and  held  on  probation  in- 
asmuch as  under  the  decision  of  the  court  in  the  case  of  People  t. 
Marsh,  125  Michigan,  410  such  pardon  may  issue  either  before  or  after 
sentence  is  imposed.  Likewise,  there  is  no  reason  why  the  executive 
grace  may  not  be  exercised  in  favor  of  one  who  has  been  released  by 
tbe  court  under  the  probation  law  in  which  case  it  would  operate  to 
remove  the  gailt  and  all  legal  disabilities  attendant  on  the  conviction. 

I  am  returning  herewith  the  petition  and  correspondence  enclc»ed 
with  youT  communication. 

Very  respectfully  yours, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


LIQUOR  LAW.    Ferm^ited  cider  may  not  lawfully  be  sold  in  local  op- 
tion counties. 

June  17,  1913. 

Mr.  Willis  L.  Lyoos,  Prosecuting  Attorney,  Howell,  Michigan: 

Dear  Sir— I  am  in  receipt  of  your  letter  of  the  16th  inst.  in  which  yoti 
submit  certain  inquiries  relative  to  the  local  option  law,  and  the  amend- 
ment to  the  medical  act,  passed  at  the  recent  session  of  the  legislature. 

Inasmuch  as  the  Supreme  Court  in  lie  case  of  People  v.  Eberle  held 
that  the  clause  permitting  the  sale  of  cider  in  quantities  of  five  gallons 
or  more  was  unconstitutional,  it  follows  that  a  sale  of  fermented  cider 
in  local  option  territories  would  violate  the  law.  I  do  not  think  that 
this  department  has  ever  rendered  any  express  opinion  upon  this  point 
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other  than  to  call  attention  to  the  fact  that  the  provision  in  queetion 
had  been  held  nnconstitutiona!. 

Witli  reference  to  the  constitutionality  of  the  amendment  to  Act  No. 
237  of  the  Public  Acts  of  1899,  enacted  at  the  recent  seseion  of  the 
l^slature,  I  would  say  that  this  department  regards  the  same  as  valid. 
I  am  sending  you  herewith  copy  of  an  opinion  rendered  under  date  of 
May  28th  last  to  Dr.  Beverley  D,  Harison  of  Detroit,  which  discusses 
certain  features  of  this  amendment.  I  think  that  it  covers  the  main 
objections  that  have  been  raised  to  the  constitutionality  of  the  measure, 
Verv  respectfully, 

GRANT  FEIJ»WS, 

Ca-g-o.  Attorney  General. 


HIGHWAY  LAW.  VILLAGES.  Money  from  the  highway  fund  of  the 
township  may  be  expended  in  maintaining  a  highway  in  any  incor- 
porated village  in  the  township,  such  highway  teing  laid  out  before 
the  incorporation  of  the  village, 

June  17, 1913. 

Mr.  W.  L.  Kinney,  Attorney  at  Law,  Marion,  Michigan : 

Dear  Sir — Under  date  of  the  14th  inst,  you  have  requested  an  opinion 
with  reference  to  the  matters  submitted  in  the  following  inquiry: 

"Owing  to  a  difference  in  opinions  among  members  of  the  local  bar 
I  would  like  your  opinion  on  the  following  question.  Whether  or  not 
the  township  is  required  to  maintain  any  portion  of  a  highway  leading 
through  an  incorporated  village,  said  highway  having  been  laid  out 
before  the  village  was  incorporated,  and  if  they  are  so  required  what 
portion  are  they  required  to  maintain.  As  I  read  the  statute  aud  our 
Supreme  Court  decision  bearing  on  the  same  the  township  is  only  re- 
quired to  maintain  the  bridges  on  such  highway.  Would  this  include 
a  small  bridge  or  culvert  across  the  side  ditch  parallel  with  the  highway 
and  used  for  the  purpose  of  egress  and  ingress  to  private  property. 
Would  it  be  required  for  the  township  to  maintain  such  a  bridge  or 
the  village  or  the  owner  of  the  private  property?" 

In  reply  to  your  questions  I  would  resi)ectfnliy  call  your  attention  to 
section  1  of  chapter  2  of  the  general  highway  law  of  1909,  which  pro- 
vides for  the  establishment  of  the  "highway  improvement  fund;"  and  to 
section  10  of  the  same  chapter  which  reads  in  part  as  follows: 

"The  highway  improvement  fund  shall  be  expended  by  the  town- 
ship highway  commissioner,  under  the  direction  of  the  township 
board,  in  laying  out,  building  and  permanently  improving  or  re- 
pairing highwTiys  and  bridges  and  in  the  employment  of  labor, 
purchasing  of  materials,  tools  or  machinery  to  he  used  therefor. 
"••""•  AH  highways  in  any  incorporated  village  which  were 
established  and  laid  out  by  the  township  before  the  incorporation 
of  such  village,  and  now  in  use  as  a  street  or  highway,  shall  be 
treated  the  same  as  other  highways  in  the  township  and  shall 
share  in  said  highway  improvement  fund,  and  shall  be  expended 
under  the  direction  of  the  highway  commissioner  and  town  boards." 

In  accordance  with  the  provisions  referred  to  above,  it  follows  tha± 
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the  particular  highway  to  which  you  refer  is  entitled  to  have  expended 
thereon  its  juBt  proportion  of  the  highway  improvement  fund  of  the 
township,  under  the  direction  of  the  highway  commissioner  and  town- 
ship board.  This  right  carries  with  it  the  maintenance  of  bridges  in 
such  highway  within  the  corporate  limits  and  also  any  culverts  neces- 
sarily maintained  as  a  part  of  said  highway,  notwithstanding  that  auch 
culvert  is  maiotaiaed  for  the  purpose  of  permitting  access  to  private 
property. 

Trusting  this  gives  you  the  desired  information,  I  am, 

Verv  respectfully, 

GRANT  FKLLOWS, 

Oa-g-o,  Altomey  General. 


MARRIAGES.    A  marriage  may  not  he  solemDi7.ed  in  Michigan  by  one 
who  does  not  possess  statutory  qualifications. 

June  17,  1013. 
Rev.  James  R.  Smith,  Quincy,  Illinois : 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  11th  inst.  in  which 
you  request  an  opinion  as  to  your  right  to  perform  a  marriage  ceremony 
in  Michigan. 

In  reply  thereto  I  would  say  that  the  statute  in  force  upon  this  sub- 
ject reads  as  follows: 

"Marriages  may  be  solemniZied  by  any  justice  of  the  peace  or 
judge  of  probate  in  the  county  in  which  he  was  chosen,  or  judge  of 
a  municipal  court  in  the  municipality  in  which  he  was  chosen, 
and  they  may  be  sol«oiii»ed  throughout  the  State  by  any  minis- 
ter of  the  gospel  who  has  been  ordained  or  authorized  to  solemnize 
marriages  according  to. the  usages  of  his  denomination,  and  who 
IB  a  pastor  of  any  church  or  churches  in  thitt  State,  or  who  shall 
continue  to  preach  the  gospel  in  this  State:  Provided,  That  all 
non-resident  ministers  of  the  gospel,  who  are  authorized  by  this 
act  to  solonnize  marriages,  shall  keep  proper  records  and  make 
returns  as  required  by  section  two,  of  chapter  sixteen  of  the 
Compiled  Laws  of  eighteen  hundred  seventy-one." 

You  will  note  from  the  reading  of  this  section  that  a  minister  of  the 
gospel  in  order  to  be  authorized  to  perform  a  marriage  ceremony  must 
be  the  pastor  of  a  church  in  the  State  or  actually  preaching  the  gospel 
in  Michigan.  In  accordance  therewith,  I  am  constrained  to  advise  you 
that  you  may  not  perform  the  ceremony  in  question  unless  you  possess 
the  qualifications  indicated  by  the  statute  quoted.  There  is  no  authority 
in  this  State  who  can  authorize  you  so  to  do. 

Very  respectfully. 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


.y  Google 


MEDICINE  AND  SURGERY.  REGISTRATION.  The  right  of  one 
registered  in  Michigan  to  practice  medicine  and  snrgery  in  another 
state  depends  npon  the  atatntes  of  such  other  state. 

Jnne  17, 191S. 

Hon.  0.  B.  Fuller,  Auditor  General,  Capitol,  Lan^ng: 

My  Dear  Mr.  Fuller — I  am  returning  herewith  a  letter  addreseed  to 
you  from  Dr.  W.  A.  Cotton  of  Escanaba,  Michigan,  which  yon  have 
Bubmitted  to  this  department  with  a  request  for  an  opinion  upon  the 
matter  therein  referred  to. 

I  note  from  Dr.  Cotton's  statement  that  he  graduated  from  the 
Medical  Department  of  the  University  of  Michigan  in  1889,  and  that 
he  has  complied  with  the  statutes  of  this  State  relative  to  registering, 
etc.,  since  that  lime.  I  assume  that  he  has  been,  and  now  is  engaged  in 
the  practice  of  medicine  in  this  State  and  is  of  course  still  registered 
as  a  practicing  physician  under  the  provisions  of  Act  No.  237  of  the 
Public  Acts  of  1899,  as  amended.  He  has  raised  the  question  as  to 
his  right  to  re-r^ister  under  the  provisions  of  subdivision  2  of  section 
3  of  the  act  as  amended  by  Senate  Enrolled  Act  No.  95  passed  at  the 
recent  session  of  the  legislature  and  in  consequence  of  such  re-registra- 
tion to  be  permitted  to  practice  bis  profession  in  other  states. 

The  second  subdivision  of  section  3  as  amended  by  Senate  Enrolled 
Act  No.  95,  has  reference  to  the  registration  iu  4bis  State  of  peraons 
who  are  already  registered  in  some  other  State  or  territory  or  in  a 
foreign  country'.  It  has  no  bearing  upon  the  rights  of  one  r^stered 
in  Michigan  to  practice  elsewhere.  Naturally,  such  right  or  privilege 
must  necessarily  be  governed- by  the  laws  of  the  State  or  country  in 
which  such  Michigan  practitioner  desires  to  carry  on  his  profession. 
I  do  not  think  that  it  would  change  the  situation  in  any  respect  if  Dr. 
Cotton  were  to  re-register  under  the  amended  act  inasmuch  as  he  is 
entitled  to  practice  under  his  present  registration.  His  right  to  be 
registered  in  any  other  State  can  be  ascertained  only  by  consulting  the 
statutes  of  such  other  state. 

Very  respectfully, 

GRANT  FELLOWS, 

Oa^-o.  Attorney  General. 

OFFICES.  INCOMPATIBILITY.  The  offices  of  Justice  of  the  Peace 
and  director  of  a  school  district  are  not  incompatible. 


Martha  Otto,  Buttons  Bay,  Michigan : 

Dear  Madam — ^Yonr  request  for  an  opinion  as  to  the  right  of  the  di- 
rector of  a  school  district  to  hold  the  office  of  justice  of  the  peace  also 
is  at  hand. 

In  reply  thereto  I  would  say  that  this  department  has  heretofore 
taken  the  view  thnt  thetsc  offices  were  not  incompatible  and  hence  that 
both  could  be  held  simultaueonsly  by  one  person.  The  fact  that  the 
justice  may  be  called  on  to  serve  as  a  member  of  the  township  board 
does  not  niter  the  situation,  that  is,  he  may  serve  as  a  member  of  such 
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board  and  at  the  same  time  contioue  to  perform  bis  duty  aa  director 
of  the  school  district.  It  ma;  be  argued  that  there  is  some  slight  cod- 
flict  of  duty  between  the  offices  of  member  of  a  school  board  and  monber 
of  a  township  board.  However,  in  my  judgment  this  conflict  of  duty 
does  not  go  to  the  extent  of  rendering  it  contrary  to  pnblic  policy  to 
permit  one  person  to  hold  both.  The  Supreme  Court  of  this  State  has 
never  passed  upon  this  matter,  and  in  the  absence  of  such  decision,  this 
department  will  adhere  to  the  view  above  saggested. 

Very  respectfully, 

GRANT  FELLOWS, 
Oft-g-o.  Attorney  General. 


HIGHWAY  LAW.    Noxions  weeds.     Separate  notices  should  be  given 
for  each  time  weeds  are  to  be  cut.    Law  not  specific. 

June  17, 1913. 
Mr.  L.  E.  Merchant,  St.  Joseph,  Michigan : 

Dear  Sir — I  have  your  communication  of  the  12th  inst.  relative  to  the 
notices  to  be  given  in  townships  for  the  cutting  of  noxious  weeds.  Ton 
desire  to  know  whether  the  law  contemplates  that  a  single  notice 
should  be  given  to  cover  the  various  times  when  weed  cutting  should  be 
done  or  whether  a  different  notice  should  be  given  each  time. 

In  reply  thereto  would  say  that  the  notices  referred  to  are  required 
ODiJ  provided  for  under  the  provisions  of  chapter  24  of  the  general  high- 
way law.  The  law  is  not  specific  as  to  whether  the  notices  should  be 
given  before  each  weed  cutting  time  or  whether  a  general  notice  at  the 
beginning  of  the  season  would  be  sufficient.  I  am  inclined  to  think 
that  the  safer  way  would  be  to  give  a  separate  notice  each  time  the 
weeds  are  to  be  cut. 

Very  respectfully, 

GRANT  FELLOWS, 

P-g-o.  Attorney  General. 


TEXT  BOOK  LAW.    What  character  of  books  apply  thereto. 

June  18,  1913. 
Hon.  Luther  L.  Wright,  Supt.  Public  Instruction,  Capitol,  Lansing: 

Dear  Mr.  Wright — I  have  an  inquiry  with  reference  to  tbe  character 
of  books  that  the  new  text  book  law  of  this  state  applies  to,  and  the 
i]uestion  is  asked  as  to  what  books  which  are  used  in  school  are  to  be 
retarded  as  coming  within  the  purview  of  the  Act. 

Replying  to  this  inquiry  I  beg  to  say  that  in  my  judgment  all  books 
which  are  regarded  in  the  school  circles  as  text  books  come  within  the  pur- 
view of  the  Act  and  are  controlled  by  its  provisions  and  I  think  the 
question  aa  to  what  books  come  within  the  purview  of  the  Act  must  be 
largely  for  construction  in  your  department.  I  think  the  purpose  of 
the  Act  is  to  Instate  with  reference  to  text  books  and  whether  those 
text  books  be  used  in  public  schools  or  in  denominational  schools  is 
immaterial.    If  they  are  text  books  they  come  within  the  provisions  of 
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the  Act  and  their  sale  is  controlled  and  regotated  bj  it  whether  the 
books  be  used  in  public  or  parochial  schools. 

Respectfully  Toars. 

GRANT  FELLOWS, 
P-pi-o.  Attorney  Oeoeral. 


TOWNSHIP  OFJ'ICERS.    COMPENSATION.    Act  No.  260,  P.  A.  1911, 
is  inoperative. 

June  18,  1913. 
T.  H.  Scott,  Township  Clerk,  Blanchard,  Mich. : 

Dear  Sir^I  am  in  receipt  of  your  communication  of  the  16th  inst.  rela- 
tive to  the  compensation  of  members  of  the  Board  of  Review.  I  note 
your  statement  that  the  electors  of  a  township  at  tLe  recent  annual 
meeting  attempted  to  regulate  the  compensation  of  certain  township 
officers  in  accordance  with  the  provisions  of  Act  260  of  the  Public  Acta 
of  1911,  and  that  some  question  has  been  raised  as  to  whether  or  not 
members  of  the  Board  of  Beview  are  included  within  that  Act. 

In  reply  to  your  inquiry,  I  would  say  that  this  department  has  here- 
tofore held  that  Act  No.  2C0  of  the  Public  Acts  ot  1911  was  inoperative 
for  the  reason  that  no  adequate  machinery  is  provided  for  its  ratiflcatioo 
by  the  electors.  It  will  be  noted  that  no  suggestion  is  made  in  the  Act 
as  to  the  time  or  manner  of  submitting  the  question  of  ratification,  nor 
as  to  whether  the  vote  thereon  rfiall  be  by  ballot  or  otherwise.  If  this 
Act  be  deemed  inoperative  for  the  reasons  su^ested  it  follows  that 
Act  No.  98  of  the  Public  Acts  of  1907,  is  still  in  force. 

It  is  my  opinion,  however,  that  members  of  the  Board  of  Review  are 
not  included  within  the  latter  act,  and  that  their  compensation  is  still 
governed  by  the  provisions  of  3933  of  the  Compiled  Laws  of  1897,  in 
accordance  with  which  they  are  entitled  to  receive  f2.00  per  day  for  each 
day  actually  spent  in  seiTing  upon  said  Board. 

Respectfully  yours, 

GRANT  FELLOWS, 

Oa-pi-o.  Attorney  General. 


TAXATION.     BANKS.     A  specific  statement  showing  the  business  in 
detail  is  not  called  for. 

June  18,  1913. 
Mr.  Samuel  N.  Rickel,  Gl^inie,  Michigan: 

Dear  Sir — Under  date  of  the  16th  inst.  you  have  submitted  an  inquiry 
relative  to  the  assessment  of  the  property  of  a  certain  bank  and  have 
requested  an  opinion  with  reference  thereto. 

As  I  understand  your  statement,  the  bank  in  question  has  submitted 
a  statement  indicating  personal  assets  amounting  to  |23,000  and  claims 
the  benefit  of  an  offset  of  |20,100  indebtedness  owing  by  it.  The  ques- 
tion is  pi-esented  as  to  whether  or  not  it  is  necessary  tor  the  bank  to  make 
an  itemized  statement  of  this  indebtedness  specifying  therein  the  nature 
of  each  debt  and  the  party  or  parties  to  whom  it  is  owing. 

It  is  my  opinion  that  the  statute  does  not  require  a  detailed  state- 
ment  particularly    specifying   the  information    suggested   by /jour   ii»-^ 
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quiry.  The  practical  efifect  of  such  a  conEtruction  of  tlie  law  would  he 
to  require  the  bank  to  reveal  its  hnBinees  in  detail  including  matters 
that  are  customarily  deemed  to  be  of  a  confldential  nature.  It  seems 
rather  to  be  the  spirit  and  intent  of  the  law  that  the  indebtedness,  if 
of  such  a  nature  that  it  may  be  oflfset  against  credits  may  be  specified  in 
the  ag^r^ate.  The  same  consideration  governs  relative  to  the  requiring 
of  the  bank  to  speciflcally  designate  .other  banking  institutions  to  whom 
it  may  stand  indebted. 

Reapectfullv  yours, 

GRANT  FELLOWS, 
Cag-o.  Attorney  General. 


TOWNSHIP  LAW.  Certain  phases  relative  to  the  filling  of  a  vacancy 
in  the  office  of  justice  of  peace,  the  compensation  of  members  of 
various  township  boards,  and  the  appraisal  of  sheep  killed  by  dogs> 
are  considered. 

June  18,  1913. 

Mr.  Alfred  L,  Gilday,  Erie,  Michigan: 

Dear  Sir — Your  communication  of  the  ICth  inst.  received  and  contents 
noted.  You  have  requested  an  opinion  from  this  department  with  refer- 
ence to  filling  a  vacancy  in  the  office  of  Justice  of  pea.ce;  the  raising  of 
the  compensation  of  the  members  of  the  various  township  boards;  and 
the  appraisal,  by  a  justice  of  the  peace,  of  sheep  killed  by  dogs. 

In  reply  to  your  first  question  I  would  say  that  there  is  no  method 
provided  by  statute  for  the  fllljng  of  a  vacancy  in  the  office  of  justice  of 
peace  other  than  by  election.  In  this  connection  I  might  suggest  that 
perhaps  the  present  incumbent  of  the  office  may  be  induced  to  hold  over 
until  his  successor  can  be  chosen.  The  Constitution  provides,  section 
15  of  Article  VII,  that  each  justice  shall  hold  his  office  for  four  years 
and  "until  his  successor  ie  elected  and  qnalified." 

It  seems  evident  that  the  action  of  the  electors  at  the  annual  town- 
ship meeting  in  increasing  the  compensation  to  he  paid  to  members  of 
the  various  township  boards  was  taken  under  the  provisions  of  Act  No. 
260  of  the  Public  Acts  of  1911.  This  Department  has  heretofore  held 
in  an  opinion  rendered  to  John  E.  Diener,  Township  Clerk,  Comins, 
Michigan,  under  date  of  September  8,  1911,  that  this  act  was  inoperative 
because  it  provides  no  adequate  machinery  for  its  adoption  by  the  people 
of  the  various  townships.  It  will  be  noted  that  the  act  is  not  to  take 
effect  until  ratified  by  the  electors,  and  that  no  provision  is  made  for 
the  submission  of  the  question  at  any  general  or  special  election.  Neithei- 
is  there  any  suggestion  as  to  whether  the  vote  thereon  shall  be  by  ballot 
or  otherwise.  Since  this  amendment  of  1911  is  to  be  deemed  ineffec- 
tive, the  provisions  of  Act  No.  98  of  the  Public  Acts  of  1907  are  still  in 
force.  According  to  the  provisions  of  this  act,  various  officials  referred 
to  in  your  letter  are  entitled  to  receive  the  sum  of  Jl-50  per  day  and  at 
the  same  rate  for  parts  of  days.  It  is  provided,  however,  that  at  any 
annual  township  meeting  the  electors  of  the  township  may  by  a  ma- 
jority vote  of  those  present  and  voting  increase  the  compensation  of 
such  officers  to  a  stmi  not  to  exceed  |2.00  per  day.  It  follows  that  the 
action  of  the  electors  at  your  annual  ton'nship  meeting  was  in  com- 
pliance with  this  provision  of  the  act  of  1907  ao^  „^  in  vconsequence 


636  ANNUAL  REPORT,  1918. 

valid.  The  difFereot  memberB  of  the  township  board  are  therefore  en- 
titled to  receive  |2.00  per  day  for  each  day  spent  in  attending  meet- 
ings of  the  board,  and  proportionately  for  parte  of  daye. 

With  reference  to  the  appraisal  of  sheep  killed  by  dogs,  I  wonld  say 
that  section  5  of  Act  No.  48  of  the  Public  Acts  of  IWl  provides  for 
the  calling  in  for  that  pur^wse  of  a  dlsint^^sted  justice  of  the  peace 
who  is  not  a  member  of  the  township  board  or  city  council.  It  follows 
from  this  section  that  a  justice  who  is  a  member  of  the  township  board 
is  not  qualified  to  act  and  that  such  disqualification  is .  a  good  and 
sufficient  excuse  for  him  to  refuse  so  to  do. 

Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  Qeneral. 


NOTARIES  PUBLIC.    General  duties  of  suggested. 

June  18,  1913. 
Mr.  Fred  L.  Woodby,  Beaverton,  Michigan : 

Dear  Sir — Your  communication  of  the  16th  inst.  has  been  received. 
I  note  your  statement  that  you  have  recently  been  commissioned  a 
notary  public  and  that  you  desire  some  information  relative  to  the 
powers  and  duties  of  that  office. 

In  reply  to  your  inquiry  I  would  say  that  notaries  have  authority  to 
take  proof  and  acknowledgments  of  deeds;  to  administer  oaths  and  take 
affidavits;  to  demand  acceptance  of  bills  of  exchange  and  promissory 
notes  and  to  protect  same  for  non-acceptance  or  non-payment,  and  to 
take  depositions  of  witnesses  in  conformity  with  the  statutes  and  rules 
of  court  governing  the  same.  These  are  the  main  duties  that  snggeats 
themselves  to  me  at  the  present  moment.  I  have  no  doubt  that  your  prose- 
cuting attorney  would  be  very  glad  to  counsel  with  you  relative  to 
your  authority  in  any  particular  instance  that  may  arise. 
Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


CONSTITUTIONAL  LAW.  POLICE  POWER.  Act  No.  59  of  the  Pub- 
lic Acts  of  1913  relating  to  the  bi-monthly  payment  of  wages  to  em- 
ployes, is  a  valid  exercise  of  the  police  power,  and  is  constitutional.  . 

June  20,  1313. 
Hon.  David  Monteith,  Port  Huron,  Michigan: 

Dear  Sir — You  have  recently  submitted  to  this  department  an  inquiry 
involving  the  constitutionality  of  Act  No.  59  of  the  Public  Acts  of  1913, 
the  same  being  Senate  Enrolled  Act  No.  33,  entitled  "An  act  regulating 
the  time  of  payment  of  wages  to  employes  of  all  manufacturing,  mer- 
cantile, street  railway,  telegraph,  telephone,  railroad,  express,  mining, 
electric  light,  gas  and  water  companies  or  corporations  doing  business  in 
this  State,  and  employes  of  every  contractor,  person  or  co-partnership  in 
this  State  engaged  in  the  manufacturing  business  in  any  of  the  building 
trades,   in   operating  quarries  in   and  upon  public  works,   i^  ^i^  ^COf\^ 
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Btruotlon  or  repair  of  railroads,  street  railways,  roads,  bridge*  or 
Bewers;  and  providing  a  penalty  for  a  violation  tiereof."  As  indicated 
by  the  title  the  geowal  purpose  of  the  measure  is  to  regulate  the  payment 
of  wages  to  employes  in  this  State,  a  bi-monthly  system  being  provided 
for  in  the  body  of  the  act,  together  with  a  penalty  and  liquidated 
damages  in  the  event  of  its  violation.  The  fourth  section  of  the  act  pro- 
vides that  it  ^aJi  become  operative  from  and  after  the  Ist  day  of  Sep- 
tember, 1913. 

The  constltntionality  of  a  measure  of  this  kind  depends  upon  whether 
or  not  it  can  be  considered  to  be  a  valid  exercise  of  the  police  power  of 
the  State.  Generally  speaking,  this  power  confers  upon  the  l^slature 
the  right  to  enact  laws  that  are  conducive  to  the  health,  prosperity  and 
general  welfare  of  the  people.  In  accordance  therewith,  the  legisla- 
tures of  practically  everj'  state  in  the  union  have  eaacted  laws  regulat- 
ing the  hoars  of  employment  for  women  and  children  and  prescribing 
penalties  for  the  violation  thereof.  As  indicating-  the  policy  of  this 
State  with  reference  to  the  couBtruction  of  the  police  power,  I  would  • 
call  your  attrition  to  the  decision  of  the  Supreme  Court  in  the  case  of 
Wythey  v.  Bloom,  163  Mich.  419,  in  which  the  constitutionality  of  the 
act  regulating  the  employment  of  women  and  children  was  upheld.  In 
pursuance  of  the  same  power  several  states  have  statutes  prescribing 
the  hours  of  labor  and  the  general  conditions  surrounding  Uie  employ- 
ment of  men.  These  measures  have  been  frequently  assailed  as  uncon- 
stitutional upon  the  ground  that  they  abridged  the  privileges  and  im- 
munities of  citizens  and  constituted  an  interference  with  the  right  to 
contract.  The  weight  of  authority,  however,  is  strongly  in  favor  of  the 
constitutionality  of  enactments  of  this  kind.  The  leading  case  is  per- 
haps that  of  Holden  v.  Hardy,  169  U.  S.  366,  in  which  the  validity  of  a 
statute  of  the  State  of  Utah  limiting  the  hours  of  labor  of  miners  to  not 
more  than  eight  per  day  was  upheld. 

Pursuant  to  the  same  general  power  to  enact  measures  conducive  to 
the  general  welfare  of  the  people,  the  legislatures  of  several  states  have 
heretofore  enacted  laws  similar  to  the  Michigan  statute  under  con- 
sideration, r^uiating  the  time  and  manner  of  the  payment  of  wages 
to  employes.  While  decisions  upon  these  measures  are  not  numerous, 
yet  the  decided  weight  of  authority  seems  to  be  clearly  in  favor  of  sus- 
taining them,  upon  substantially  the  same  grounds  as  were  invoked  by 
the  courts  in  upholding  labor  enactments  relative  to  the  hours  of  em- 
ployment. The  Supreme  Court  of  the  State  of  Indiana  in  the  case  of 
Hancock  v.  Yaden,  121  Ind.  366,  upheld  the  validity  of  a  statute  re- 
quiring the  wages  of  employes  engaged  in  mining  or  manufacturing  to 
be  paid  at  least  once  every  two  weeks  by  all  persons,  firms  or  corpora- 
tions engaged  in  such  business.  The  same  conclusion  was  reached  by 
the  Supreme  Court  of  Miu«achusetta  in  Re  House  Bill  No.  1230,  163 
Mass,  589.  In  this  case  the  statute  required  manufacturers  to  pay  the 
wages  of  their  employes  weekly.  It  was  strongly  urged  that  the  statute 
was  obnoxious  to  the  14th  Amendment  to  the  Federal  Constitution  pro- 
viding that  "No  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privil^es  or  immunities  of  citizens  of  the  United  States." 
The  court  after  considering  the  general  principles  involved  says  in 
part  as  follows: 

"The  considerations  which  may  influence  the  legislature  to  determine 
vhat  legislation  of  this  character  is  required  by  good  public  policy 
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or,  in  the  words  of  the  Coastitntion,  what  laws  are  'for  the  good  and 
welfare  of  this  commonwealth  and  for  the  government  and  ordering 
thereof  and  of  the  subjecta  of  the  same'  are  not  for  ns  to  weigh  except 
Bo  far  as  may  be  necessary  to  determine  whether  the  l^islation  proposed 
is  repugnant  or  contrary  to  the  constitution  ••••».  Without  at- 
tempting to  define  the  limits  of  the  power  of  the  general  coort  in  Massa- 
chusetts to  control  the  right  of  its  inhabitants  to  make  contracts  gen- 
erally, we  cannot  say  that  a  statute  requiring  manufacturers  to  pay  the 
wa^s  of  their  employes  weekly  is  not  one  which  the  general  conrt 
has  the  constitntional  power  to  pass  if  it  deems  it  expedient  to  do  so." 
The  same  general  doctrine  is  also  upheld  by  the  following  decisions: 

State  V.  Coal  Company,  36  W.  Va.  802. 
Southern  Railway  Co.  v.  Paul,  64  Ark.  83. 
Skinner  v,  Gamett  Mining  Co.,  96  Fed.  735. 

In  the  last  case  cited,  the  constitutionality  of  certain  sections  of  the 
labor  law  of  California  requiring  all  corporations  doing  business  in  the 
State  to  pay  their  employes  at  least  once  a  month,  was  upheld.  The 
Court  says  in  part : 

"Defendant  further  contends  that  the  act  is  unconstitutional  upcm 
the  ground  that  it  deprives  the  employe  and  the  corporatitm  of  the 
liberty  and  property  of  making  contracts  without  due  process  of  law. 
In  the  course  of  its  ai^n^ment  in  this  rp8pe>nt.  def^dant  attacks  various 
sections  of  the  statute  of  1897  other  than  sections  1  and  2  of  that 
statute.  Plaintiff,  howet'cr,  bases  his  action  upon  these  two  sections  and 
the  remaining  sections  may  therefore  be  left  out  of  consideration  in  this 
case.  So  far  as  these  two  sections  are  concerned  there  does  not  appear 
to  be  good  ground  for  the  contention  of  defendant.  Section  1  provides 
for  the  monthly  payment  of  wages  which  have  been  already  earned  and 
which  are  due  from  the  corporation  to  the  employe,  and  section  2  pro- 
vides penalties  in  case  such  provision  is  not  complied  with.  It  does  not 
appear  in  what  respects  defendant  is  deprived  of  any  liberty  in  making 
contracts  by  reason  of  these  enactments.  They  simply  constitute  an 
effort  to  secure  the  regular  payment  to  the  employe  of  a  corporation,  by 
such  corporation,  of  the  wages  to  which  he  is  entitled  by  virtue  of  his 
work  performed  and  an  effort  to'make  his  legal  remedy  for  the  irregular 
payment  of  such  wages  an  little  troublesome  and  as  little  expensive  as 
possible.  The  contention  of  defendant  as  to  the  constitutionality  of  the 
statute  must  be  denied." 

The  language  used  by  the  federal  court  strongly  implies  that  other 
sections  of  the  California  act  were  of  doubtful  validity.  Such  was  the 
conclusion  of  the  California  Supreme  Court  in  the  case  of  Johnson  v. 
Mining  Company,  127  Calif.  4.  Inasmoch  as  the  decision  of  the  Cali- 
fornia Court  is  based  upon  considerations  not  involved  in  the  statute  of 
this  state  under  consideration,  it  does  not  in  my  opinion  constitute  any 
exception  to  the  general  rule.  In  connection  with  this  subject,  the  de- 
cision of  the  supreme  court  of  the  United  States  in  the  case  of  Western 
Union  Telegraph  Co.  v.  Milling  Co..  218  U.  S.  406,  affirming  the  decision 
of  the  Michigan  supreme  court,  151  Mich.  425,  may  be  of  interest.  The 
question  raised  was  as  to  the  constitutionality  of  Act  No.  195  of  the 
Public  Acts  of  1893,  relative  to  the  duty  of  telegraph  companies  doing 
business  within  this  State,  to  receive  and  transmit  messages.   /With  refff: 
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ence  to  the  coDtention  made,  tbe  Court  speaking  through  JoBtice  Mc- 
Keona,  says  in  part — 

"It  is  urged  that  the  statute  as  construed  violates  the  14tb  Amendment 
of  the  Constitution  of  the  United  States  in  that  it  abridges  the  privi- 
l^es  and  immunities  between  citizens  of  the  United  States  and  deprives 
the  teiqjraph  company  and  the  persons  with  whom  it  does  business  of 
their  liberty  and  property  without  due  process  of  law.  The  basis  of  tliis 
contention  is  the  liberty  of  a  telegraph  company  to  make  contracts.  It 
is  rather  late  in  the  day  to  make  that  contention,  Tbe  regulation  of 
public  service  corporations  is  too  well  established,  both  as  to  power  and 
the  extent  of  the  power  to  call  for  any  discusdon.  It  is  true  such  power 
is  not  unlimited,  nor  is  the  police  power  of  the  state,  but  the  cases  we 
have  decided  demonstrate  that  the  statute  of  Michigan  is  not  in  excess 
of  such  pow»8." 

The  Labor  Law  of  the  State  of  New  York  requires  the  payment  of 
wages  weekly  to  employes  of  practically  ail  corporations  except  railroad 
companies,  which  are  required  to  pay  semi-monthly.  The  act  came  be- 
fore the  supreme  court  of  that  state  iu  the  case  of  New  York  Central 
Railroad  v.  W'illiams,  118  New  York  Supp.  785,  and  the  constitntionality 
thereof  affirmed.  The  general  doctrine  is  expressed  that  it  is  for  the 
interest  of  the  state  to  see  to  it  that  its  citizens  are  prosperous,  healthy 
and  comfortable,  and  that  the  legislature  after  proper  inquiry  decides 
that  the  physical  well-being  of  a  considerable  number  of  the  citizens 
of  the  state  would  be  promoted  by  more  frequent  payment  of  employes 
the  courts  should  not  interfere,  suchl^slative  action  being  a  valid  ex- 
ercise of  the  police  power  of  the  state. 

In  view  of  these  authorities  and-  the  liberal  view  taken  by  the  supreme 
court  of  this  state  with  reference  to  police  power,  it  is  my  opinion 
that  Act  No,  59  of  the  Public  Acts  of  1913,  referred  to  in  your  inquiry,  is 
constitutional  npou  the  grounds  that  it  is  conducive  to  the  general  wel- 
fare of  a  considerable  number  of  the  citizens  of  this  State,  and  is  in 
consequence  within  the  scope  of  the  legislative  authority. 
Very  respectfullv, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General, 


MARRIAGE  LAWS.  SUPERANNUATED  AND  SUPERNUMERARY 
MINISTERS.  Any  minister  who  baa  been  regularly  ordained,  and  wbo 
resides  in  the  State,  may  perform  ceremcmy,  though  having  no  pastorate, 
so  long  as  recognized  by  bis- denomination. 

June  23,  1913. 

Rev,  M,  R.  Saigeon,  Kinde,  Michigan : 

Dear  Sir — I  have  your  communication  of  the  2l8t  inst.  in  which  you 
inquire  whether  under  tbe  marriage  laws  of  Michigan  superannnated 
ministers  or  supernumeraries,  not  r^rularly  employed  as  pastors  but 
who  are  called  on  at  odd  times  to  preach,  are  authorized  to  perform  a 
marriage  ceremony. 

In  reply  thereto  would  say  that  Act  235  of  the  Public  Acts  of  1909 
provides  as  follows: 

"Marriages  may  be  solemnized  by  any  Justice  of  the  Peace  or 
Judge  of  Probate  in  tbe  County  in  which  he  was  chosen,  or  Judge 
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of  Municipal  courts  in  the  municipality  in  which  he  was  chosen, 
and  ibey  may  be  solemnized  throagbont  the  State  by  any  miniater 
of  the  gospel  who  has  been  ordained  or  authorized  to  solemnize 
marriages  according  to  the  usages  of  his  denomination,  and  who 
is  a  pastor  of  any  Church  or  Churches  in  this  State,  or  who  shall 
continue  to  preach  the  gospel  in  this  State:  Provided,  That  all 
non-resident  ministers  of  the  gospel  who  are  authorized  by  this 
Act  to  solemnize  marriages,  shall  keep  proper  records  and  make 
returns  as  required  by  ^tioo  2,  of  Chapter  sixteen  of  the  Com- 
piled Laws  of  1871." 

It  will  be  observed  that  this  section  includes  ministers  of  the  gospel 
"who  shall  continue  to  preach  the  gospel  in  this  state."  I  think  this 
provision  is  clearly  intended  to  cover  the  case  of  a  minister  otherwise 
qualified,  who  may  possibly  not  have  charge  of  a  pastorate  but  who  has 
possibly  retired  from  the  active  ministry,  or  who  hafe  no  regular  pas- 
torate, but  who  is  recognized  by  his  denomination  as  a  mioist^  of  the 
gospel. 

It  seems  to  me  that  the  line  would  only  be  properly  drawn  where  an 
ordained  minister  has  actually  abandoned  the  ministry  or  is  no  longw 
recognized  as  a  minister  of  his  denomination.  I  am  clearly  of  the  opinion 
that  the  classes  of  preachers  known  as  supernumeraries  and  superan- 
nuated ministers,  who  have  been  r^ularly  ordained,  etc.,  so  long  as 
they  continue  to  be  recognized  as  such  by  their  respective  denominations, 
are  authorized  to  perform  marriage  ceremonies. 

Respectfully  yours, 

GKANT  FELLOWS, 

P-pi-o.  Attorney  General. 

TAXATION.    Exemption  from  of  soldier's  widow,  amount  of. 

June  24, 1913. 
Mrs.  Laura  Stedman,  Merrill,  Micb.: 

Dear  Madam — I  have  yours  of  the  17th  inst.  in  which  you  inqaire 
relative  to  the  Soldiers'  Exemption  Law.  You  state  that  you  have  sev- 
enty acres  of  land ;  that  you  are  a  widow  of  a  Civil  War  veteran,  and 
request  information  as  to  whether  or  not  you  should  be  compelled  to 
pay  taxes  upon  the  land  in  question. 

In  reply  thereto  8ut)diviBion  II  of  Section  7  of  Act  174  of  the  Public 
Acts  of  1911  provides  in  part  as  follows: 

"The  following  real  property  shall  be  exempt  from  taxation 

•  •  •  *  all  real  estate  to  the  value  of  $1000.00  used  and  owned 
as  a  homestead  by  any  wife  or  widow  of  such  soldier  or  sailor 

•  *  •  •  of  the  Federal  Government  who  served  three  months  or 
more  during  the  Civil  or  Mexican  war.  Provided,  however,  that 
should  such  homestead  exceed  in  value  the  sum  of  JIOOO.OO  it  shall 
be  exempt  only  to  the  amount  of  such  sum  •  •  •  •  Provided, 
further  that  this  exemption  shall  not  operate  to  relieve  from  the 
payment  of  taxes  any  of  the  persons  heran  before  enumerated 
who  are  the  owners  of  taxable  property  of  greater  value  than 

tsom.m."  ,,z=a=,  Google 
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You  do  Dot  state  how  much  your  property  is  worth.  If  the  same 
exceeds  fSOOO.OO  in  value  joa,  under  the  law  heredn  quoted  are  not  en- 
titled to  any  ezonptlon.  You  will  also  notice  that  only  that  property 
iB  exempt  from  taxation  which  is  owned  and  ased  as  a  homestead.  This, 
outside  of  an  incorporated  city  would  be  that  description  of  land,  not 
exceeding  forty  acres,  upon  which  the  dwelling  house  stands.  In  other 
wor^,  if  yon  are  otherwise  entitled  to  the  ^onption  provided  by  law 
all  of  your  farm,  namely, — seventy  acres,  would  not  be  exempt  from 
taxation. 

It  is  also  required  that  a  person  claiming  the  exemption  shall  file  an 
Affidavit  Betting  up  the  facts  apon  which  they  base  tiieir  claim  for  ex- 
emption, with  the  Supervisor. 

Respectfally  yours, 

GRANT  FELLOWS, 

Cr-pi-o.  Attorney  O^ieraJ. 


BOARD  OP  HBAI/PH  OF  BAY  CITY.    Bight  to  remove  plumbing  in- 
spector. 

June  24,  1913. 

Mr.  L.  P.  Coumans,  City  Attorney,  Bay  City,  Michigan : 

Dear  Sir — I  have  your  communication  of  June  23rd  relative  to  the 
ri^t  of  the  Board  of  Health  of  Bay  City  to  remove  a  plumbing  inspector 
onder  a  certain  statement  of  fact.  It  is  my  understanding  that  on 
May  7th,  1913,  Mr.  Finn  was  duly  and  regularly  appointed  plumbing  in- 
spector. That  at  a  meeting  of  the  Board  of  Health  on  June  6th  a 
motion  was  made,  supported  and  carried  declaring  the  office  of  plumbing 
inspector  vacant.  The  only  question  relates  to  the  right  of  the  Board 
of  Health  to  remove  Mr.  E*inn  after  having  been  duly  elected  or  ap-  ' 
pointed  plumbing  inspector. 

This  matter  seems  to  be  governed  by  the  provisions  of  Act  No.  223  of 
the  Public  Acts  of  1901,  which  is,  "An  act  relating  to  plumbing  and 
drainage,  and  providing  for  the  inspection  thereof  and  for  the  examina- 
tion, regulation,  licensing  and  registration  of  plumbers  and  for  the  pun- 
ishment of  offenders  against  this  act." 

Section  7  of  said  act  authorizes  the  appointment  of  a  plumbing  in- 
spector or  plumbing  inspectors,  and  expressly  provides  that — 

"The  t^ms  of  inspector  or  inspectOTS  shall  be  subject  to 
tennination  by  the  commissioner  or  commiasioners,  board  or  de- 
partment of  health  of  such  city  at  any  time." 

My  attention  has  not  been  called  to  any  provision  in  this  act  fixing 
the  term  of  plumbing  inspector.  The  above  quoted  language  seems  to 
discountenance  the  idea  that  a  plumbing  inspector  is  selected  for  any 
particular  or  definite  term.  Ko  good  reason  suggests  itself  to  me  why 
under  the  title  to  the  act  the  tenn  of  a  plumbing  inspector  may  not  be 
terminated  at  any  time.  The  language  quoted  from  section  7  clearly  in- 
dicates that  to  be  the  legislative  intent.  The  fact  that  Mr.  Finn  or 
others  may  have  served  under  a  particular  appointment  for  some  par- 
ticular period  of  time  would  not  in  the  absence  of  a  statutorv  provision 
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operate  to  prescribe  a  fixed  term.  Waiving  any  other  question,  it  is 
my  opinion  that  the  Board  of  Health  has  the  right  to  terminate  the 
term  of  a  plumbing  inspector  at  any  time. 

The  data  which  you  submitted  is  herewith  returned. 

Very  respectfully, 

GRANT  FELLOWS, 
L-g-o.  Attorney  General. 

OFFICES.  INCOMPATIBIIJTY.  The  office  of  health  ofBcer  of  a 
township  is  not  incompatible  with  that  of  member  of  the  township 
board. 

June  24, 1913. 

Mr.  William  Hears,  Boyne  Falls,  Michigan: 

Dear  Sir — Under  date  of  the  23rd  inst.  you  have  requested  an  opinion 
from  this  Department  as  to  the  right  of  a  justice  of  the  peace,  who  is 
a  member  of  the  township  board,  to  hold  the  office  of  health  officer  of 
the  township. 

It  does  not  occur  to  me  that  the  office  of  health  officer  should  be 
deemed  to  be  incompatible  with  that  of  a  member  of  the  township 
board.  Act  No.  101  of  the  Public  Acts  of  1903  provides  for  the  ap- 
pointment of  a  health  officer  and  contains  the  following  provision: 

"In  townships  where  it  is  not  practicable  to  secure  the  services 
of  a  well  educated  and  suitable  physician,  the  board  may  appoint 
the  supervisor  or  some  other  person  as  such  health  officer," 

In  view  of  the  fact  that  the  supervisor  is  a  member  of  the  township 
board,  it  seems  evident  that  the  legislature  did  not  consider  that  there 
'  was  any  appreciable  conflict  of  duty  between  the  encumbents  of  the 
offices  in  question.  It  is  true  as  yon  suggest  that  the  Board  is  called 
on  to  audit  the  fees  and  chaises  of  all  persons  employed  in  the  execu- 
tion of  the  health  laws,  but  I  do  not  think  that  this  fact  standing  alone 
is  sufficient  to  cause  the  offices  to  be  considered  incompatible.  Of 
course  when  it  comes  to  the  question  of  voting  upon  the  allowance  of  a 
claim  of  any  member  of  the  township  board  against  the  township,  such 
member  should  take  no  part  in  the  deliberations  of  the  Board  and 
should  not  vote  upon  the  question.  This  applies  to  a  health  officer  who 
is  a  member  of  the  Board,  and  if  observed  wY>uld  do  away  with  the  con- 
flict of  duty  suggested. 

Very  respectfully, 

GRANT  FELLOWS. 

Ca-g-o.  Attorney  General, 
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SCHOOL  LAW.  The  office  of  moderator  of  a  school  district  is  uot  in- 
compatible with  that  of  Highway  Commissioner.  The  director  of  a 
school  diatriet  is  entitled  to  compensation  for  attending  county  meet- 
ings and  for  taking  census. 

June  24,  1913. 

Mr.  J.  B.  Banks,  Blanchard,  Michigan: 

Dear  Sir — Under  date  of  the  19th  inst.  you  have  requested  an  opinion 
with  reference  to  the  following  inquiries. 

1.  Can  a  man  hold  the  office  of  moderator  of  a  school  district  and 
township  highway  commissioner  at  the  same  time? 

2.  Can  a  director  of  a  school  district  charge  for  his  services  such  as 
attending  the  county  meeting  of  school  officers,  taking  the  annual  cen- 
sus, etc? 

In  reply  to  your  first  question  I  would  say  that  in  the  aheence  of 
any  statutory  prohihition  two  offices  may  be  held  simultaneously  by 
one  person,  unless  the  duties  thereof  are  conflicting  to  such  an  extent 
as  to  render  it  contrary  to  public  policy  to  permit  them  to  he  so  held. 
With  reference  to  the  offices  suggested,  it  does  not  occur  to  me  that  there 
is  any  appreciable  conflict  of  duty.  This  is  a  matter  upon  which  the 
Supreme  Court  of  this  State  has  never  directly  passed  and  consequently, 
in  the  absence  of  such  decision  the  question  cannot  be  deemed  to  be 
definitely  settled.  However,  it  is  my  opinion  that  these  two  offices 
should  not  be  deemed  incompatible  and  consequently  that  both  may  be 
held  simultaneously  by  one  person. 

Section  4687  of  the  Compiled  Laws  of  1897  as  last  amended  by  Act  No. 
90  of  the  Public  Acts  of  1911,  the  same  being  section  22  of  chapter  3 
of  the  special  compilation  of  general  school  laws  of  this  State,  provides 
for  the  compensation  that  shall  be,  paid  to  the  director  or  other  person 
employed  by  the  Board  of  Education  to  take  the  census  of  the  school 
children  in  the  district.  In  accordance  therewith,  the  sum  to  be  paid 
him  is  not  to  exceed  |100.flO.  Subject  to  such  limitation  the  discretion  of 
the  school  board  is  controlling.  Section  2  of  Act  No.  112  of  the  Public 
Acts  of  1909  further  provides  that  the  director  or  secretary  of  such 
school  board  in  the  county  shall  attend  the  meeting  of  the  school  officers 
of  each  county  and  shall  recrive  therefor  his  actual  traveling  expenses 
and  the  sum  of  f2.00  per  day.  The  compensation  for  these  particular 
services  is  in  addition  to  money  paid  to  the  director  for  expenses  in  con- 
nection with  the  performance  of  other  duties  of  his  office  or  for  other 
services. 

Trusting  that  this  gives  yon  the  desired  information,  I  am, 
Hespectfnllv  vours, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 
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HIGHWAY  LAW.  CUTTING  OP  BRUSH.  The  expeoses  thneof 
ehould  be  paid  out  of  the  general  fund  of  the  towuBhip. 

June  24, 1913. 
Mr.  R.  H.  Goodwin.  Tnrner,  Michigan : 

Dear  8ir~I  am  in  receipt  of  your  letter  of  the  16th  inst.  reqaeating 
an  opinion  from  this  Department  relative  to  the  cntting  of  brush  and 
noxioMB  weeds  and  the  spnading  of  the  cost  of  same  upon  the  tax  roll 
against  the  land  where  such  brush  and  weeds  were  cut. 

In  reply  I  would  Bay  that  chapter  21  of  the  general  highway  law 
controls  this  matter.  This  Department  has  taken  the  view,  however,  that 
the  provisions  relative  to  the  cutting  of  brush  did  not  authorize  the 
spreading  of  the  exp»i8«s  thereof  against  the  land  crossed  by  the  high- 
ways within  tbe  limits  of  which  the  brush  is  cut.  This  holding  is  baMd 
upon  the  proposition  that  the  act  docs  not  impose  any  daty  upon  the 
owner  of  the  land  to  cut  such  brush.  It  will  be  noted  further  in  this  con- 
nection that  section  3  relates  solely  to  the  cutting  and  destructitKi  of 
noxious  weeda  rather  than  to  bni^.  Accordingly,  it  follows  that  the 
cost  of  cutting  brush  within  the  limits  of  any  highway  should  be  paid 
by  the  township  board  out  of  any  moneys  belonging  to  the  general  town- 
ship fond.  With  reference  to  noxions  weeds,  however,  (he  provisions 
of  the  statute  imposing  the  doty  and  providing  for  the  penalty  are 
clear.    Section  7  reads  as  follows^ 

"The  supervisor  of  the  township  shall  add  to  ail  such  expendi- 
tures as  have  been  so  audited  and  allowed  ten  per  centum  of  the 
amount  of  such  expenditures  and  shall  cause  all  such  expendi- 
tnres,  together  with  the  additional  ten  per  centum,  to  be  severally 
levied  on  the  lands  on  which  such  expenditures  were  made,  and  the 
same  ^all  become  a  lien  upm  said  land  and  shall  be  collected  in 
the  same  manner  as  other  township  taxes  are  collected;  the  same 
when  collected  shall  be  paid  into  the  general  township  fund  to 
reimburse  the  outlay  therefrom  aforesaid." 

It  follows  from  this  section  that  money  expended  for  the  destruction 
of  noxious  weeds  in  accordance  vrith  the  provisions  of  the  chapter,  is 
to  be  levied  against  the  land. 
Trusting  that  tbis  gives  yon  the  desired  information,  I  am, 
Bespectfnlly  yours, 

GRANT  FELLOWS, 
Oa-g-0.  Attorney  General. 

STATE  INSTITUTIONS.  Contracts  made  by  the  Board  of  Control 
of  the  Michigan  Home  for  the  Feeble-Minded  &  Epileptic  need  not  make 
reference  to  the  change  in  name  of  that  ioBtitution,  becoming  operative 
on  Aug.  13,  1913. 

June  24,  1913. 

Mr.  H.  B.  Evans,  Steward,  Michigan  Home  for  Feeble-Minded  &  Epileptic, 
Lapeer,  Michigan: 
Dear  Sir — I  am  in  receipt  of  your  letter  of  the  17th  inst.  in  which  yon 
state  that  your  institotion  is  about  to  enter  into  a  contract  for  its  supply 
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of  coal  for  tbe  coming  fiscal  year.  It  appears  that  some  queetioo  has 
arisea  as  to  the  proper  designatioD  of  tbe  institution  in  view  of  the  act 
of  the  last  iegiBlature  changing  the  name  thereof  to  the  "Michigan  Home 
&  Training  School," 

Inaemudi  as  the  act  of  the  legislature  at  the  recent  seBsion  amending 
the  law  nnder  which  the  Hmne  for  the  Feeble-Minded  &  Epileptic  is 
organized  and  governed  will  not  become  operative  until  the  13th  da;  of 
August  next,  it  is  my  opinion  that  a  controct  made  at  the  present  time 
should  be  made  in'the  name  of  the  institution  as  it  now  is  and  without 
reference  to  the  fact  that  such  name  will  be  changed  during  the  life  of 
the  contract.  In  this  connection,  it  should  be  borne  in  mind  that  the 
mere  changing  of  tbe  name  will  not  affect  any  contract  so  made  and  any 
obligation  created  by  the  Board  of  Control  of  the  institntion  previous  to 
the  13th  day  of  Angust  will  be  binding  upon  the  Board  thereafter  not- 
withstanding said  change.  Consequently,  with  ref««nce  to  the  copy  of 
the  contract  snbmltted,  I  would  respectfully  advise  you  that  no  cbanges 
will  be  necesBary. 

Very  reepectfolly, 

GRANT  FELLOWS, 

Ca-g-0.  Attorney  Qwieral. 

DRAIN  LAW.    The  Drain  Commissioner  may  not  be  compelled  to  enter 
into  contract  with  the  land  owners  to  constmct  a  drain. 

June  24, 1913. 
Mr.  M.  J.  Merriraan,  East  Oilead,  Michigan : 

Dear  Sir— Yoor  cMumunicatiou  of  the  19th  inst.  received  and  con- 
tents noted.  As  I  understand  your  statement,  proceedings  have  been 
started  for  the  construction  of  a  certain  drain  and  the  land  owners  to 
be  crossed  thereby  desire  to  do  the  work  thnnselves,  ea4!h  one  digging 
the  section  of  the  drain  situated  upon  his  own  land.  It  further  appears 
that  the  Dr^in  Commissioner  desires  to  let  the  construction  in  one 
contract. 

Section  3  of  Chapter  2  of  the  drain  law,  the  same  being  compiler's 
section  4321  of  the  Compiled  Laws  of  1897,  provides  that  in  any  case 
where  the  land  owners  desire  to  construct  the  drain  themselves  the 
drain  commissioner  may  enter  a  contract  with  them,  either  severally  or 
jointly,  upon  the  payment  of  all  of  the  costs  incurred  np  to  that  time. 
This  section  is,  however,  not  mandatory  upon  the  drain  commissioner. 
In  other  words,  the  Commissioner  may  contract  nith  the  land  owners 
in  accordance  with  this  section,  but  he  is  not  compelled  so  to  do.  Other 
than  this  provision,  my  attention  is  called  to  no  statute  concerning  the 
construction  of  a  drain  by  the  parties  whose  land  is  crossed  thereby.  In- 
asmuch as  the  matter  is  left  discretionary  with  that  official,  it  is  my 
opinion  that  bis  decisirai  as  to  the  making  of  contracts  for  the  con- 
struction of  a  drain  is  final. 

Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  Gaieral. 
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TOY  PISTOLS,     Toy  piNtals  shooting  paper  caps,  are  not  prohibited 
under  Act  56.  P.  A.  1911. 

June  24,  1913. 

Hon,   E,  \V.  Stone,   Proset-uting  Attorney,  All^an,  Mich.: 

Dear  Sir — I  have  your  communication  of  the  21st  inet.  in  which  yon 
request  nty  construction  of  Act  No.  5G  of  the  PnbliQ  Acta  of  1911  as  to 
whether  or  not  toy  pistols  tliat  shoot  paper  caps  are  prohibited. 

In  reply  thereto  would  say  that  this  is  an  Act  "to  prohibit  the  sale 
of  certain  pistols  and  explosives,  and  tlie  making  of  regulations  relative 
to  fii'eworks  and  firecrackers."     Section  1  provides  in  part  as  follows: 

"It  shall  be  unlawful  for  any  person  to  sell  or  keep  for  sale 
any  blank  cartridgwi,  toy  pistols,  toy  guns,  or  toy  cannon  that 
can  be  used  to  fire  a  blank  cartridge;  "  •  •-" 


!  to  me  that  the  proper  ronstruction  of  the  portion  of  law 
above  quoted  would  be  that  it  is  only  toy  pistols  that  can  be  used  to  fire 
blank  cai-tridges  that  are  prohibited.  A  blank  cartridge  and  a  paper 
cap  ordinarily  used  in  a  small  toy  pistol  are  two  dififerent  things.  A 
cartridge  in  the  owlinarv  sense  of  the  tenn  is  a  shell  made  to  hold  a 
charge  of  powder  and  shot  or  bullets.  A  pai)er  cap  is  not,  in  my  judg- 
ment, a  blapk  cartridge,  and  the  ordinarj-  toy  pistol  is  not  so  constructed 
that  a  blank  cartridge  can  be  used  in  it.  Of  course,  toy  pistols  that  will 
contain  or  hold  a  blank  cartridge  would  clearly  be  prohibited  under  this 
law,  and  it  would  therefore  be  a  question  of  fact  as  to  whether  a  particu- 
lar toy  pistol  comes  within  the  prohibitory-  clause  of  the  act. 

Trusting  this  will  sufHciently  advise  you,  I  remain, 

Respectfullv  vours, 

GRANT  FELIX>WS. 

P-pi-o,  Attorney  General. 


STATE  OFFICERS.     Scope  of  act  providing  payment  of  premium  on 

bonds  furnished  by. 
BONDS  OF  STATE  OFFICERS.     Scope  of  act  providing  payment  of 

premium  on. 

June  26,  1913. 
Mr.  On'ice  R.  Leonard,  Detroit,  Michigan : 

Dear  Sir — I  have  your  communication  of  the  31st  inst.  relative  to 
the  act  providing  for  the  payment  of  premium  on  bonds  of  state  ofiScers. 
You  state — 

"At  the  time  I  introduced  that  bill  I  fully  intended  and  expected 
that  it  would  cover  not  only  the  so-called  State  officers  who  were 
elected  by  the  people,  but  also  their  deputies  as  well  as  the  treasurers 
and  all  others  handling, money  in  the  State  institutions.  I  have  in  mind 
the  Treasurer  of  the  University  of  Michigan,  It  is  my  understanding 
that  he  would  come  under  the  provisions  of  this  particular  bill  and  that 
the  ])remium  on  his  bond  will  be  paid  by  the  State.  If  that  is  not  the 
condition  I  failed  to  properly  draw  the  bill.  In  this  connection  this 
particular  bond  is  rene\i-able  in  July  and  ordinarily  the  premium  would 
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be  paid  about  tliirty  days  after  it  is  executed  aud  delivered.  I  can't 
see  auy  good  reasoo  why  this  bond  cannot  be  delivered  in  the  regular 
way  and  the  premium  paid  by  the  State  after  the  bill  goes  into  effect 
on  August  15th." 

In  reply  thereto,  the  act  in  question  i«  House  Enrolled  Act  No.  41, 
The  same  provides  that  the  cost  of  surety  bonds  when  procured  by 
"The  Auditor  General,  Secretary  of  Sttite,  State  Treasurer,  Commis- 
sioner of  the  State  Land  OflBce,  Attorney  General,  or  Superintendent 
of  Public  Instnietion,  or  deputy  or  deputies  of  said  offices,  or  any 
other  civil  or  military  officer  of  the  State,  or  any  officer  of  any  State 
institution,  whether  elected  or  appointed,  who  is  chai^d  with  the  duty 
of  being  the  custodian  of  any  State  or  institution  funds,  money  or 
property"  not  exceeding  one-half  of  one  per  cent  per  annum  shall  be 
paid  out  of  the  treasury  of  the  State  of  Michigan,  upon  a  warrant  of  the 
proper  officer,  after  being  first  allowed  by  the  Board  of  State  Auditors. 

This  act  is  sufficiently  broad  in  terms  to  include  the  Treasurer  of 
the  University  of  Michigan.  However,  the  act  would  not  authorize  the 
payment  of  premiums  upon  any  bonds  executed  before  the  taking  effect 
of  the  act,  consequently,  if  it  is  required  that  the  bond  of  the  Treasurer 
of  the  University  be  renewed  during  the  month  of  July,  1913,  the 
premium  thei'eon  could  not  legally  be  paid  by  the  State. 

Verv  truly  yours, 

GRANT  FELLOWS, 

Gr-g-o.  Attorney  General. 

GOVERNMENT  LAND.     Soldiers'  right  to  enter. 
SOLDIERS.    Right  to  enter  government  land. 

June  26,  1913. 

Mrs.  Orison  McClellan,  89  Dennis  Street,  Adrian,  Michigan: 

Dear  ?tfadam — I  have  yours  of  the  19th  inst.  in  which  you  request 
information  r^arding  soldiers'  rights  to  enter  government  land. 

In  reply  thereto,  the  following  sections  of  the  United  States  statutes 
are  those  now  in  force : 

Sec,  2304.  Every  private  soldier  and  officer  who  has  served  in 
the  Army  of  the  United  States  during  the  recent  rebellion  for 
ninety  days,  and  who  was  honorably  dischai^ed  and  has  remained 
loyal  to  the  Govemm^it,  including  the  troops  mustered  into  the 
service  of  the  United  States  by  virtue  of  the  third  section  of  an 
Act  approved.  Februarj-  thirteenth,  eighteen  hundred  and  sixty- 
two,  and  evei-y  seaman,  marine,  and  officer  who  has  served  in  the 
Navy  of  the  United  States  or  in  the  Marine  Corps  during  the 
rebellion  for  ninety  days,  and  who  was  honorably  discharged,  and 
has  remained  loyal  to  the  government,  and  every  private  soldier 
and  officer  who  has  served  in  the  Army  of  the  United  States  dur- 
ing the  Spanish  war,  or  who  has  sened,  is  sen-ing,  or  shall  have 
served  in  the  said  Army  during  the  suppression  of  the  insurrec- 
tion in  the  Philippines  for  ninety  days,  and  who  was  or  shall  be 
honorably  discharged;  and  ever^'  seaman,  marine,  and  officer 
who  has  8cr\ed  in  the  Savy  of  the  United  States  or  in  the  Marine 
Corps  during  the  Spanish  war,  or  who  has  een-ed,  is  sening,  or 
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shall  have  served  in  the  said  forces  during  the  suppreseion  of  the 
insurrection  in  the  Philippines  for  ninety  days,  and  who  was  or 
shall  be  honorably  discharged,  shall,  on  uompliance  with  the 
provisions  of  this  chapter,  as  hereinafter  modified,  be  entitled 
to  enter  upon  and  receive  patents  for  a  quantity  of  public  lands 
not  exceeding  one  hundred  and  sixty  acres,  or  one  quarter  sec- 
tion, to  be  taken  in  confpact  form,  according  to  legal  subdivisions, 
including  the  alternate  reserved  sections  of  public  lands  along 
the  line  of  any  railroad  or  other  public  work  not  otherwise  re- 
served or  appropriated,  and  other  lands  subject  to  entry  under 
the  homestead  laws  of  the  United  States;  but  such  homestead 
settler  shall  be  allowed  six  months  after  locating  bis  homestead 
and  filing  his  declaratory  statement  within  which  to  make  his 
entry  and  commence  his  settlement  and  improvement. 

Sec.  2305.  The  time  for  which  the  bfHuestead  settler  has  served 
in  the  Army,  Navy,  or  Marine  Corps  shall  be  deducted  from 
the  time  heretofore  reqnii-ed  to  perfect  title,  or  if  discharged  on 
accoant  of  wounds  received  or  disability  incurred  in  the  line  of 
duty,  then  the  tenn  of  enlistment  shall  be  deducted  from  the 
time  heretofore  required  to  perfect  title,  without  reference  to  the 
length  of  time  he  may  have  served;  but  no  patent  shall  issue  to 
any  homestead  settler  who  has  not  resided  upon,  improved,  and 
cultivated  his  homestead  for  a  period  of  at  least  one  year  after 
■  he  shall  have  commenced  his  improvements:  Provided,  That  in 
every  caee  in  which  a  settler  on  the  public  land  of  the  United 
States  under  the  homestead  laws  dies  while  actually  engaged  in  the 
Army,  Navy,  or  Marine  Corps  of  the  United  States  as  private 
soldier,  ofScer,  seaman,  or  marine,  during  the  war  with  Spain  or 
the  Philippine  insurrection,  his  widow,  if  unmarried,  or  in  case 
of  her  death  or  marriage,  then  his  minor  orphan  children  or  his 
or  their  legal  representatives,  may  proceed  forthwith  to  make 
final  proof  upon  the  land  so  held  by  the  deceased  soldier  and 
settler,  and  that  the  death  of  such  soldier  while  so  engaged  in  the 
service  of  the  United  States  shall,  in  the  administration  of  the 
homestead  laws,  be  construed  to  be  equivalent  to  a  performance 
of  all  requirements  as  to  residence  and  cultivation  for  the  full 
period  of  five  years,  and  shall  entitle  his  widow,  if  nnmarried,  or 
in  case  of  her  death  or  marriage,  then  his  minor  orphan  children 
or  his  or  their  legal  representatives,  to  make  final  proof  npon  and 
receive  Government  patent  for  said  land;  and  that  upon  proof 
produced  to  the  oflftcers  of  the  proper  local  land  office  by  the 
widow,  if  unmarried,  or  in  case  of  her  death  or  marriage,  then 
his  minor  orphan  children  or  his  or  their  l^al  representatives, 
that  the  applicant  for  patent  is  the  widow,  if  unmarried,  or  in 
case  of  her  death  or  marriage,  his  orphan  children  or  his  or  their 
legal  representatives,  and  that  such  soldier,  sailor,  or  marine  died 
while  in  the  service  of  the  United  States  as  hereinbefore  described, 
the  patent  for  such  land  shall  issue." 

I  note  what  you  say  relative  to  the  laws  of  a  paper  showing  yon  were 
entitled  to  160  acres  of  government  land.  I  apprehend  that  this  was  a 
warrant  issued  by  the  Secretary  of  the  Interior.     If  so,  the  same  is  uni 
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duubted)y  recorded  in  the  geDeral  land  office  at  Washington.  I  would 
auggeet  that  you  write  the  Commissioner  of  the  General  Land  Office  at 
Washington,  giving  your  name,  regiment,  company,  etc.,  and  the  date, 
if  possible,  that  you, received  such  warrant,  stating  in  your  letter  that 
the  warrant  issued  was  lost  and  ask  for  a  duplicate.  Yon  might  also 
ask  for  instmctions  relative  to  the  steps  necesBary  to  be  taken  for 
entering  government  land,  etc. 

Very  respectfully, 

GRANT  FELLOWS, 
Cr-g-o.  Attorney  General. 


GAME  LAW.    One  having  a  beaver  skin  in  bis  possession  in  this  State, 
the  same  having  been  taken  unlawfully  and  not  having  the  prescribed 
seal  attached  thereto  is  guilty  of  a  misdemeanor. 

June  26,  1913. 
Mr.  Ralph  E.  Bnrdick,  Dniuth,  Minnesota: 

Dear  Sir — ^Yonr  communication  of  the  24th  inat.  relative  to  the  pur- 
chasing of  beaver  pelts  in  Michigan  is  before  me. 

This  is  a  matter  that  is  governed  by  the  provisions  of  Act  No,  206  of 
the  Public  Acts  of  1011,  which  became  operative  on  the  first  day  of  Jan- 
nary,  1913.  In  accordance  with  the  provisions  of  this  act  it  is  not  un- 
lawful for  a  person  to  have  in  his  possession  or  to  sell  a  beaver  skin 
taken  under  l^al  license,  and  having  fastened  thereto  the  prescribed 
seal.  Such  being  the  case,  it  n-ould  be  no  ofFeuse  to  purchase  such  pelt. 
If,  however,  the  beaver  skin  has  no  seal  attached  thereto,  then  any  one 
having  it  in  his  possession  within  this  state  is  guilty  of  a  violation  of  the 
act.  Without  knowing  the  facts  and  circumstances  upon  which  your 
question  is  based,  I  am  unable  to  r«ider  you  a  more  definite  opinion 
up(m  the  matter  referred  to  in  your  latter. 

Very  respectfully. 

GRANT  FELLOWS, 

Ca-g-o.  Attorn^  Gmeral. 


BONDS.  TAXATION.  Municipal  bonds  issued  by  city  or  district  out- 
side of  Michigan  are  not  included  within  the  provisions  of  House 
Enrolled  Act  No.  98  of  1913. 

June  26,  1913. 

Mr.  A.  E.  Palmer,  Adrian,  Michigan : 

Dear  Sir — I  have  before  me  your  letter  of  the  24th  inst.  requesting  an 
opinion  as  to  the  scojie  of  House  Enrolled  Act  No.  9$  passed  at  the 
recent  session  of  tbe  legislature.  The  question  is  presented  as  to  .whether 
or  not  the  measure  includes  municipal  and  district  bonds  issued  by 
municipalities  outside  of  Michigan, 

The  act  in  question  embraces  three  classes  of  secured  debts: 

fl)  Bonds,  notes  or  deeds  secured  by  mortgage  on  real  property,  the 
mortgage  being  recorded  in  some  other  state  and  not  recorded  in  Michi- 
gan. 

(2)     Bonds,  notes  or  other  obligation  secured  by  a  mortgage  or  deed 
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of  tniBt  on  real  or  {tersoDal  jiroperty  ret-orded  in  mme  other  state  and 
not  recorded  in  tbiK  tttate. 

(3)  Konds,  notefi  and  other  obligation  Kecured  br  deposit  of  valuable 
aeoiiritieR  as  collateral  tberefor  under  a  deed  of  trust  or  eollateral  ^ree- 
nient  held  by  a  tmntee.  It  seeinR  evident  that  a  municipal  bond  issued 
by  a  city  or  district  outside  of  Michigan  in  not  included  in  any  of  the 
designated  cl<is»<eK.  In  other  words,  such  munici^l  obligations  cannot 
be  deemed  to  be  ''secured  debts"  withiu  the  meaning  of  this  act.  Rather 
the  intent  is  manifest  to  provide  for  the  s]iecific  tax  upon  debts  secured 
by  mortgage,  or  by  collateral  security  held  under  a  deed  of  trust  or 
other  agreement. 

Verv  i-espect fully. 

GRANT  PEl JjOWS. 

C^go.  Attorney  General. 


MOTOR  VEHICLE  LAW.  LIGHTS.  Automobiles,  standing  at  the 
curb  of  a  street,  are  not  required  to  display  lights  under  the  motor 
vehicle  law. 

June  2G,  1913. 

Mr.  Fred  J.  Oole,  Attorney  at  Law,  Greenville,  Michigan: 

Dear  Hir — I  Lave  your  communication  of  the  2l8t  inst.  in  which  yoa 
re<juest  my  interpretation  of  subdivision  1  of  section  6  of  Act  318  of 
the  Public  Acts  of  1!)0(),  relative  to  the  lights  required  on  an  automobile. 
This  section  reads  as  follows : 

"Every  motor  vehicle,  operated  and  driven  upon  the  public  high- 
ways of  this  state,  shall  be  provided  with  adequate  brakes  sufficient 
to  c«ntn»l  the  veliicle  at  all  times  and  a  suitable  and  adequate 
bell,  horn  or  other  de\'ice  for  signalling,  and  shall,  during  the 
period  from  one  hour  aftet  sunset  to  one  hour  before  sunrise,  dis- 
play at  leant  two  lij;hted  lamps  ou  the  front  and  one  on  the  rear 
of  such  veliicle,  whidi  shall  also  display  a  red  light  visible  from 
the  rear.  The  white  rays  of  such  rear  lamp  shall  shine  upon  the 
number  jilate  carried  cm  the  rear  of  such  vehicle.  The  light  of 
the  front  lamps  shall  be  visible  at  least  two  hundred  feet  in  the 
.  direction   in  which  the  motor  vehicle  is  proceeding:     Provided, 

That  motor  bicycles  or  motor  cycles  shall  be  required  to  display 
but  one  lighted  lamp,  such  lamp  to  be  placed  on  the  front  of  the  . 
veride  so  that  it  shall  be  visible  one  hundred  feet  in  the  direction 
in  which  the  motor  vehicle  is  proceeding.  There  shall  be  dis- 
played on  the  face  of  such  lamp  the  registration  number  in  figures 
not  less  than  one  inch  iu  height,  and  placed  therein  in  such  man- 
ner so  that  when  the  lamp  is  lighted  the  number  may  be  read  at 
*a  distance  of  at  lesist  fifty  feet  *  •  *." 

The  title  of  this  act  is.  "An  Act  providing  for  the  registration,  identi- 
fication and  regulation  of  motor  vehicles  ojierated  upon  the  publio  high- 
ways of  the  state,  and  of  the  operators  of  such  vehicles."  Your  specific 
inquiri'  is  as  to  whether  the  lights  which  are  required  by  this  section 
must  be  kept  lighted  while  the  machine  is  at  a  standstill  alouff  the  curb 
of  a  public  street.  „  ,^^,3  oy  v^^OOqIc 
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In  reply  thereto  would  say  that  the  pnrpoHe  of  requiring  motor  vehicles 
to  carry  lights  is  evidently  to  reduce  the  danger  of  collision  between  a 
running  uachine  and  other  objects,  A  motor  vehicle  which  is  standing 
in  the  street  is  no  more  dangerous  than  any  other  vehicle  not  operated 
by  mechanical  motive  power.  The  act  itself  cames  the  ]>enalties  for  viola- 
tions thereof,  which  penalties  consist  of  either  fine  or  imprisonment.  (See 
Section  10).  The  owner  of  a  motor  vehicle  is  also  liable  civilly  for  injuries 
resulting  from  either  the  violation  of  tbe  penal  sections  of  the  law 
or  from  negligence  not  amounting  to  a  penal  offense.  It  is  a  genera) 
rule  that  a  nenal  statute  is  strictly  construed  and  that  mere  negligence 
will  not  be  construed  to  he  a  crime  or  misdemeanor  without  express 
definition  of  such  by  statute. 

In  the  title  of  the  act  the  n-ords  "opei-ated  upon  the  public  highvyay" 
are  used,  and  in  the  subdivision  quoted,  the  words  "operated  and  driven" 
upon  the  public  highways  are  used.  It  is  certain  that  a.  machine  that  is 
standing  still  is  not  being  driven,  and  neither  in  my  judgment  is  it 
being  operated.  It  therefore  follows,  that  a  machine  which  is  standing 
still  on  the  street  at  the  curb  is  not  required  to  be  lighted  in  the  man- 
ner prescribed  for  running  machines. 

I  think  it  will  be  competent  for  municipalities  to  require  by  ordinance 
that  motor  vehicles  should  display  danger  lights  when  standing  at  the 
curb  on  public  streets  in  the  same  manner  as  may  be  done  with  respect 
to  other  obstructions  on  the  highway,  and  I  am  of  the  opinion  that  an 
automobile  standing  on  the  street  without  danger  lights  would  be  liable 
civilly  for  any  damages  caused  by  reason  of  such  fact. 

Very  respectfully. 

GRANT  FELIjOWB, 

P-g-o.  Attorney  General. 


HIGHWAY  LAW.     NOXIOUS  WEEDS.     Chapter  24  of  the  General 
Highway  law  is  constitutional, 

June  26,  1!)13. 

H.  W.  Morgan,  Editor  Stockbridge  Brief-Sun,  Stockbridge,  Mich. : 

Dear  Sir — I  have  your  communication  of  the  24th  inst.  relative  to 
the  constitutionality  of  Chapter  24  of  the  General  Highway  Law. 

In  reply  thereto  would  say  that  this  department  has  taken  the  position 
that  the  law  relative  to  the  cutting  of  brush  and  weeds  on  the  highways 
and  in  townships  is  constitutional.  We  have  held,  however,  that  the 
portion  of  this  Chapter  which  relates  to  the  compuisorj-  cutting  of  brush 
by  individuals  is  iuoi)erative,  and  that  therefore  residents  of  the  town- 
ship cannot  he  conii>eIIed  to  cut  brush,  nor  pan  they  be  taxed  as  indi- 
viduals with  the  expense  of  cutting  brush  incurred  by  the  township  au- 
thorities.   Such  ex|>ense  must  be  home  by  the  whole  township. 

I  enclose  here^vith  for  y(»ur  further  information  a  recent  opinion  given 
to  Mr.  R.  H.  <ioodwin,  of  Turner,  Michigan,  upon  this  proposition. 
Res|)ectfullv  yours. 

GRANT  FRLIvOWS, 

P-pi-o.  Attorney  General. 


.yGoogle 
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HIGHWAY  LAW.  MAIL  BOXES.  Mail  boi  posts  placed  on  high- 
ways shou}d  not  be  located  nearer  the  center  of  the  road  than  other 
posts  or  poles  are  permitted  under  the  highway  law. 

June  26,  1913. 

Charles  Scadden,  Commissioner  of  Highways,  White  Cloud,  Mich. : 

Dear  Sip — I  have  your  communication  of  the  2lBt  inst,  relative  to  the 
placing  of  mail  boxes  on  the  highways.  Ton  desire  to  know  whether  there 
is  any  exception  in  the  highway  laws  permitting  mail  boxes  to  be  placed 
nearer  to  the  center  of  the  highway  or  the  traveled  portion  of  the  high- 
way than  other  obstructiotis. 

In  reply  thereto  would  say  that  the  matter  of  obstructions  to  high- 
ways is  covered  by  ("hapter  7  of  the  General  Highway  Law.  No  excep- 
tion id  there  made  as  to  the  placing  of  rarai  mail  boxes.  Section  8  of 
this  Chapter  provides  as  follows: 

"No  person  or  persons,  firm  or  corporation  shall  have  the  ri^t 
to  set  a.  pole  or  poles  along  the  line  of  any  pnblic  highway,  within 
twenty-flve  feet  of  the  center  of  the  highway  on  either  side,  withoat 
the  consent  of  the  township  hoard  of  the  township  in  which  sach 
highway  is  located  and  where  such  pole  or  poles  are  to  be  set ;  and 
in  no  case  eliall  the  poles  he  set  within  fifteen  feet  of  the  center  of 
the  highway  on  either  side." 

The  word  "pole"  as  used  here  would  probably  include  the  word  "post." 

I  am  informed  that  the  rules  laid  down  by  the  Poet  Master  General 
do  not  over-ride  any  state  law  as  to  the  use  of  the  highways,  and  that 
in  the  establishment  of  rural  routes  and  the  location  of  mail  boxes,  the 
requirements  of  the  state  highway  laws  are  strictly  observed. 

If  you  desire  exact  information  as  to  the  Federal  Postal  laws  you 
should  take  the  matter  up  with  the  Post  Master  General,  at  Washington. 
Respectfullv  yours, 

GRANT  FELLOWS, 

P-pi-o.  Attorney  General. 


RECEIVERS  OF  PBRE  MARQUETTE  RAILROAD  COMPANY  VS. 
MICHIGAN  RAILROAD  COMMISSION.  Order  rehearing  of  entire 
matter  and  at  conclusion  of  same  such  order  be  entered  as  in  judgment 
of  Commission  case  requires. 

June  30,  1913. 

Michigan  Railroad  Commission,  Lansing,  Michigan : 

Receivers  P.  M.  R.  R.  vs.  Michigan  Railroad  Commission. 

Gentlemen — I  have  yours  of  the  25th  with  reference  to  the  above  ea- 
titled  matter  and  have  given  subject  very  careful  consideration.  The 
question  involved  herein  involves  a  crossing  in  the  City  of  Flint,  and  it 
apjwars  that  prior  to  the  9th  day  of  January,  1913  (by  which  date  Mr. 
Commissioner  Dickinson  was  succeeded  by  Mr.  Commissioner  Scully)  an 
order  had  been  dictated  by  Mr,  Commissioner  Dickinson  and  signed  by 
him,  that  the  order  did  not  contain  certain  provisions,  l^Uft  whjc(i^jpiw;|(j 
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visioDB  were  made  the  subject  of  a  contract  after  Mr.  Dickinson  left 
the  Commiseion ;  that  later  an  order  was  prepared  which  contained  these 
requirements  and  was  signed  by  Mr,  Dickinson  after  his  retirement  from 
office;  that  bis  signature  to  the  Itist  named  order  being  regarded  as  in- 
effective, Mr.  CcHnmiasioner  Glasgow  signed  the  order  which  had  been 
dictated  by  Mr.  Dickinson  prior  to  the  expiration  of  his  term.  The  Pere 
Marquette  Railroad  Company  and  its  Beceivers  have  aBsailed  this  order 
in  a  bill  filed  in  the  Circuit  Court  for  the  County  of  Wayne  in  Chancery, 
and  two  questions  might  be  said  to  present  fbemselvee  to  me  upon  this 
inquiry.  First,  as  to  the  validity  of  the  order;  and,  second,  as  to  the 
policy  of  seeing  its  enforcement.  The  first  question  is  of  necessity  a 
technical  one,  while  the  second  question  presents  a  qaestion  of  State 
policy. 

With  reference  to  the  validity  of  the  order,  I  am  impressed  that  if  ■ 
Mr.  Dickins(Hi  signed  the  order  while  he  was  still  CommiBsioner,  and 
that  the  same  order  was  signed  by  Mr.  Commissioner  Glasgow,  even 
though  signed  at  a  later  date,  that  the  order  would  he  a  valid  one.  I 
am  further  impressed  that  no  validity  could  be  given  to  the  order  by 
Mr.  Dickinson  after  his  term  of  office  had  expir^.  With  reference  to 
the  second  question,  which  is  a  question  of  policy,  I  trust  I  may  be  per- 
mitted the  suggestion  that  the  Michigan  Bailroad  Commission  has  from 
its  inception  given  most  satisfactory  service  to  the  people  of  the  State 
and  np  to  the  present  time,  the  strength  and  force  of  its  orders  have 
been  tiieir  inherent  correctness  rather  than  their  technical  correctness 
and  technical  enforcibility.  This  is  the  first  time  that  the  r^ularity  of 
the  action  of  the  Commission  has  been  assailed.  I  am  strongly  im- 
pressed that  it  would  be  unfortunate  indeed  for  the  Commission  to  be 
obliged  to  make  defense  in  court  upon  the  ground  that  its  order  was 
technically  valid  and  technically  enforcible.  In  other  words,  I  think  the 
attitude  of  the  Cmnmission  in  all  of  the  litigation  that  grows  out  of  its 
orders  should  be  that  its  orders  onght  to  be  enforced  because  of  the  in- 
hCT«it  correctness  of  the  results  reached,  instead  of  the  defense  that 
technically  they  came  within  the  law.  Entertaining  these  views,  I  beg 
to  suggest  that  in  this  matter  the  Commission  order  a  re-hetu-ing  of  the 
entire  matter  and  at  the  conclusion  of  such  re-hearing  that  such  order 
be  mtered  as  in  the  ju^ment  of  the  Cwnmission  the  ease  requires. 
Very  reBpectfully, 

GRANT  FELLOWS, 

p-g-<>.  Attorney  General. 

BANKING  LAW.    Section  15  requires  Board  of  Directors  to  appoint 
an  examining  committee. 

June  30,  1913. 

Eldward  H.  Doyte,  Commissioner  of  Banking,  Capitol,  Lansing: 

Deer  Sir — I  have  your  communication  of  June  25th,  which  reads  in 
part  as  follows : 

"We  desire  to  call  yonr  attention  to  Section  15  of  the  law.  We  have 
recently  been  asked  by  a  Btate  bank  whether  they  would  be  complying 
with  the  provisions  of  this  Section  of  the  law  if  they  permitted  the  re- 
port of  directors'  examination  to  be  read  at  board  meeting,  and  have 
the  minutes  of  such  meeting  show  as  follows:  ViOCiJ^^K 
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'The  Committee  appointed  on  the  8th  day  of  October  to  make 
the  second  examination  of  the  year  subniitted  report  of  snch  ex- 
amination.   Ou  motion  of  Mr.  C,  report  was  accepted,  and  ordered 
placed  on  file,  and  report  made  a  part  of  these  records.' " 
In  reply  thereto  would  say  Section  15  of  the  Banking  Law  to  which 
you  refer  requires  the  Board  of  Directors  to  appoint  an  examining  com- 
mittee.   The  Section  provides  tiiat — 

"The  examining  committee  sfcall  report  to  the  Board,  give  in 
detail  all  items  included  in  the  assete  of  the  bank  which  they 
have  reason  to  believe  are  not  of  the  value  at  which  they  appear 
on  the  books  and  records  of  the  bank,  and  give  the  value  of  each 
of  such  items  as  in  their  judgment  they  may  have  determined. 
The  Board  shall  make  a  proper  record  of  said  report  in  the 
minute  books  of  the  bank,  etc." 

The  material  requirement  is  that  the  report  of  the  examining  com- 
mittee shall  be  mtule  to  the  Board,  and  that  the  Board  ^all  make  a 
proper  record  thereof.  The  statements  set  forth  ia  the  minutea  as  in- 
dicated by  your  letter,  show  that  the  report  was  submitted,  accepted, 
placed  on  file  and  made  a  part  of  the  record.  The  statute  requires  the 
report  to  be  recorded  in  the  minute  books  of  the  Bank.  It  is  believed, 
however,  that  the  action  in  question  is  a  substantial  compliance  with 
the  law. 

Eespectfully  yours, 

GRANT  FELLOWS, 

L-pi-o.  Attorney  General, 


CITIZENSHIP.     A  child  bom   in  this  county  of  Japanese  parents  is 
subject  to  the  jurisdiction  of  the  United  States  and  is  a  citizen. 

June  30,  1913. 
Mr.  F,  G.  James,  Akron,  Michigan : 

Dear  Sir — I  have  before  me  your  communication  of  the  27th  inst. 
relative  to  the  citiaenship  of  a  child  bom  in  this  country  of  Japanese 
parents,  such  child  remaining  in  this  country  until  he  reaches  the  age 
of  twenty-one. 

The  14th  Amendment  to  the  Constitution  of  the  United  States  reads 
in  part  as  follows: 

"All  persons  bom  or  naturalized  in  the  United  States  and  sub- 
ject to  the  jurisdiction  thereof  are  citizens  of  the  United  States 
and  of  the  state  wherein  they  reside." 

In  accordance  with  this  clause  it  follows  that  a  child  bom  in  this 
country  of  parents  having  a  permanent  domicile  and  residence  here, 
and  not  employed  in  any  diplomatic  or  ofiBcial  capacity  under  the  gov- 
ernment of  the  countrj-  of  which  they  are  subjects,  is  a  citizen,  notwith- 
standing the  fact  that  the  parents  cannot  be  naturalized  under  existing 
treaties  and  statutes.  The  proposition  came  before  the  Federal  Supreme 
Court  in  the  case  of  United  States  v.  Wong  Kim  Ark,  16»  U.  S.  649,  in 
which  the  citizenship  of  a  child  bom  in  this  country  of  Chinese) (pan (j 
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ents  was  involved.  The  court  constnied  the  claime  of  the  14th  Amend- 
meat  quoted  above  and  decided  that,  io  accordance  therewith,  snch 
child  was  a  citizen.  The  holding  is  l^sed  primarily  upon  the  proposi- 
tion that  a  person  bo  bom,  the  parents  not  being  within  the  limits  of 
the  I'nited  States  in  any  official  capacity  as  the  representative  of  their 
government,  is  subject  to  the  jurisdiction  of  this  government  and  con- 
sequ«itly  is  a  citizen  of  the  United  States  and  of  the  state  wherein  he 
reeidett. 

Very  respectfully, 

GRANT  FELLOWS,^ 
Ca-g-o.  Attorney  Qcneral. 


MORTGAGES.  SPECIFIC  TAX.  Under  Act  91  of  1911,  the  tax  is 
to  be  collected  by  the  treasurer  of  the  connty  where  the  mortgage  is 
first  presented. 

June  30,  1913. 

Mr.  Elmer  J.  Pruden,  Raster  of  Beeds,  Kalkaska,  Michigan: 

Dear  Sir — I  am  in  receipt  of  your  letter  of  the  25th  inst.  relative  to 
the  collection  of  the  specific  tax  upon  a  mortgage  covering  land  in  two 
or  more  counties.  The  question  is  presented  as  to  whether  the  amount 
of  such  tax  is  to  be  retained  by  the  county  treasurer  in  which  the  mort- 
gage is  first  presented,  or  if  it  is  to  be  divided  among  the  diflFerent 
counties  in  which  the  land  covered  bv  such  mortgage  is  situated. 

Act  No.  91  of  the  Public  Acts  of  1911  provides  that  the  tax  shall  be 
collected  by  the  treasurer  of  the  county  in  which  the  mortgage  is  first 
presented  and  that  such  instrument  may  be  recorded  In  other  counties 
without  the  payment  of  any  further  tax.  There  is  no  provision  made  for 
the  division  of  the  amount  of  tax  among  such  counties,  consequently,  it 
seems  evident  that  it  was  the  intention  of  the  legislature  that  no  such 
division  should  be  made.  It  follows  in  consequence  that  the  county 
treasurer  collecting  the  tax  upon  a  mortgage  of  this  character  under 
the  provisions  of  Act  No,  91  should  credit  one-half  of  the  amount  thereof 
to  the  general  fund  of  his  county  and  forward  the  other  half  to  the  State 
Treasurer  to  be  by  liim  credited'  to  the  general  fund  of  the  State. 
Very  respectfully, 

GRANT  FELLOWS, 

Cfl-g-o.  Attorney  General. 


SCHOOL  LAW.     The  Board  of  Education  of  a  graded  school  district 
may  designate  a  certain  day  in  each  month  for  a  regular  meeting. 

June  30,  1913. 

Hon.  L.  L.  Wright,  Supt.,  Public  Instruction,  Lansing,  Michigan: 

Dear  Mr.  Wright — I  have  before  me  yonr  letter  of  the  26th  inst.  in 
which  you  request  an  opinion  as  to  whether  the  Board  of  Education 
in  a  graded  school  district  may  det<ignate  a  certain  day  in  each  month 
for  the  regular  board  meeting  rather  than  to  call  a  special  meeting  in 
accordance  with  the  provisions  of  compiler's  section  52  of  the\8(|^^t^laws. 
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It  appears  that  the  chapter  of  the  school  law  relative  to  graded  dis- 
tricts coDtaJDS  no  proviBJon  bearing  upon  this  question.;  neither  is 
there  any  expression  upon  the  subject  in  the  general  school  law  ex- 
cept aa  contained  in  section  4671,  Compiled  Laws  of  1897,  as  amended 
by  Act  No.  165  of  the  Public  Acts  of  1901,  same  being  section  52  of  the 
special  compilation  of  school  laws.  In  accordance  with  the  section  last 
cited,  a  meeting  of  the  Board  may  be  called  by  any  member  thereof  by 
serving  a  written  notice  of  such  meeting  on  the  other  members  of  the 
Board  at  least  twenty-four  hours  before  the  specified  time.  Therefore, 
unless  the  Board  of  Education  has  implied  authority  to  establish  by  its 
own  act  a  regular  time  and  place  of  meetings  for  which  no  preliminary 
notice  shall  be  necessary,  it  follows  that  the  requirement  of  section  t^ 
must  be  observed. 

I  am  impressed,  however,  that  the  Board  of  Education  has  authority 
to  adopt  such  a  rule  establishing  regular  monthly  meeting  notwithstand- 
ing the  fact  that  such  authority  is  not  expressly  granted  by  the  statute. 
Section  4652  of  the  Compiled  Laws,  as  amended,  the  same  being  com- 
pilers' section  33  of  the  school  laws  provides  that  every  school  district 
"shall  be  a  body  corporate  and  shall  possess  the  usual  powers  of  corpora- 
tions for  public  purposes."  Ko  doubt  it  is  highly  expedient  and  printer 
that  the  Board  in  a  graded  district  at  least  shall  meet  once  a  month  and 
at  a  regular  time  and  place.  It  is,  I  think,  clearly  established  that  a 
Board  of  this  nature,  charged  with  the  performance  of  functions  per- 
taining to  a  corporate  body  may  enact  rules  for  its  own  conduct  and 
procedure.  Such  a  rule,  prescribing  the  time  and  place  of  meetings  is 
binding  upon  all  the  members  of  the  Board.  Each  member  has  of  course 
knowledge  of  the  existence  of  the  rule,  and  such  knowledge  on  his 
part  should  be  deemed  to  stand  in  lien  of  the  actual  written  notice  of  a 
special  meeting  provided  for  in  section  52,  above  cited.  The  legislature 
has  seen  fit  to  recognize  the  propriety  of  regular  monthly  meetings  by 
providing  in  Act  117  of  the  Public  Acts  of  1909,  relative  to  the  oi^aniza- 
tion  of  township  school  districts,  for  a  meeting  by  the  Board  of  Educa- 
tion thereof  on  the  fourth  Monday  in  each  month  of  each  year.  Un- 
questionably r^ular  meetings  are  just  as  necessary  and  expedient  in 
the  case  of  an  ordinary  graded  school  district  as  in  case  of  a  township 
district. 

The  provisions  of  the  Wisconsin  statute  relative  to  the  calling  of 
meetings  of  the  school  board  are  ver\-  simitar  to  those  of  the  Michigan 
law,  the  only  difference  being  that  the  notice  provided  for  must  be  given 
by  two  members  instead  of  one.  A  subsequent  statute  makes  the  pro- 
visions of  the  general  school  law  applicable  to  cities  and  villages  insofar 
as  is  consistent.  In  the  caee  of  American  Foundry  &  Furnace  Go.  vs. 
Board  of  Education,  131  Wis.  220,  meetings  of  a  school  board  held  in 
pursuance  to  a  rule  adopted  by  the  Board  were  recognized  as  being  in 
conformity  with  law. 

My  attention  is  also  called  to  the  8th  subdivision  of  section  3  of  the 
chapter  relative  to  graded  school  districts  which  confers  upon  the  Board 
of  Education  thereof  power  "to  perform  such  other  duties  as  are  required 
of  district  boards  in  other  school  districts,  or  as  may  be  necessary  to 
the  general  welfare  of  the  school  and  district."  It  seems  to  me  that 
it  may  be  plausibly  ar|;ned  that  the  holding  of  a  r^njlaf  monthly  meet- 
ing at  a  specified  time  and  place  is  necessary  to  the  general  welfare  of 
the  school  district.     Taxpayers  and  patrons  of  the  school  aretgv^i«BJ(j 
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opportuoit;  to  attraid  the  meetings  of  the  Board  which  would  not  be 
aGForded  iD  the  absence  of  regular  meetings  held  pursuant  to  an  es- 
tablished and  generally  known  rule  of  the  Board. 

For  the  reaeons  su^eeted,  I  am  inclined  to  the  opinitm  that  the  Board 
of  Education  of  a  graded  school  district  may  designate  a  certain  time 
in  each  month  for  a  meeting,  and  that  notice  of  such  meeting,  other 
than  that  famished  by  the  existence  of  the  rule  need  not  be  given. 
Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 


JUVENII^  LAW.    The  amendment  of  1913  providing  for  a  "Mothers' 
peusion"  is  discussed. 

June  30,  1913. 
Mr.  R.  W.  Burch,  Grand  Rapids,  Michigan: 

Dear  Sir — I  am  in  receipt  of  yonr  request  for  an  opinion  relative  to 
the  provisions  of  the  so-called  Mothers'  Pension  measure  enacted  at 
the  recent  session  of  the  legislature. 

In  reply  thereto  I  would  say  that  the  measure  in  question  is  now  in 
form  of  an  amendment  to  the  juvenile  law  of  the  State,  same  being  Act 
No.  6  of  the  Public  Acts  of  the  extra  session  of  1907.  With  reference 
to  the  subject  of  your  inquiry,  the  following  provision  has 
been  incorporated  in  the  act:  "If  the  mother  of  such  dependent  or 
neglected  child  is  unmarried  or  is  a  wldow^  or  has  been  deserted  by  her 
husband,  or  if  married  has  been  divorced,  and  if  a  pauper  and  unable 
to  properly  care  and  provide  for  said  child,  but  is  otherwise  a  proper 
guardian,  and  it  is  for  the  welfare  of  such  child  to  remain  in  the  custody 
of  its  mother,  the  court  may  enter  an  order  findiBg  such  facts  and 
fixing  the  amount  of  money  necessary  to  enable  the  mother  to  properly 
care  for  such  child;  such  amount  not  to  exceed  three  dollars  a  week  for 
each  child,"  Provision  is  further  made  for  the  payment  of  the  money 
so  decreed  by  the  court  out  of  the  general  fund  of  the  county  in  such 
manner  as  the  order  of  the  court  may  designate. 

It  will  be  noted  accordingly  that  the  customary  procedure  is  to  be 
followed  by  which  the  juvenile  is  determined  to  be  dependent  or  neglected. 
After  such  fact  has  b^n  finally  established,  the  juvenile  court  may  make 
the  order  suggested  above  instead  of  c<Hnmiting  liie  child  to  any  State 
institution. 

Trusting  that  this  gives  you  the  information  desired,  I  remain, 
Respectfully  yours, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 
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HIGHWAY  liAW.     The  township  board  and  Highway  CommiBsioner 
may  vote  money  for  the  highway  fund  if  the  electors  n«^Iect  to  do  bo. 

June  30,  1913. 
Mr.  Jesse  Coolt,  Supervisor,  Oceola  Township,  Howell,  Michigan : 

Dear  Sir — ^I  am  in  receipt  of  your  communication  of  the  27th  inat. 
in  which  you  state  that,  at  the  Annual  township  meeting  of  Oceola  Town- 
ship, the  electors  purposely  left  to  the  Township  Board  the  determina- 
tion of  the  amounts  IJiat  should  be  raised  for  the  highway  improvement 
fund  and  for  the  highway  repair  fund.  It  further  appears  from  your 
statement  that  the  townehip  board  has  taken  action  on  the  matter  and 
has  voted  to  raise  ?2.500  for  the  first  fund  and  $1,600  for  the  Bec<md  fund. 
The  question  is  presented  as  to  whether  or  not  the  Board  could  legally 
fix  these  amounts. 

It  is  provided  by  section  5  of  chapter  2  of  the  general  highway  law 
that  if  the  electors  present  at  the  township  meeting  neglect  or  refuse  to 
vote  money  for  highway  taxes  the  township  board  and  the  township 
highway  commissioner,  acting  jointly,  shall  order  to  be  raised  such 
amounts  as  may  be  deemed  necessary  and  advisable,  subject  to  the  limi- 
tations laid  down  in  the  first  section  of  the  same  chapter.  The  limita- 
tions suggested  are  that  the  tax  levied  for  either  fund  shall  not  exceed 
fifty  cents  on  each  one  hundred  dollars  valuation  according  to  the 
assessment  roll  of  the  preceding  year,  with  a  further  provisicm  to  the 
effect  that  in  ton-nsbips  having  an  assessed  valuation  of  lees  than  two 
hundred  thousand  dollars,  the  amount  of  the  tax  for  either  fund  shall 
not  exceed  one  dollar  on  each  one  hundred  dollars  of  assessed  valuation. 
It  does  not  appear  from  your  statememt  whether  the  highway  commis- 
sioner took  any  part  in  the  action  of  the  Board  in  fixing  the  amount, 
neither  does  it  appear  whether  this  amount  was  within  the  limit  im- 
posed by  section  1  of  chapter  2  of  the  highway  law.  If  the  requiran^its 
of  the  statute  were  complied  with,  then  the  action  of  the  towndiip 
board  was  valid;  otherwise  such  action  would  not  be  so.  Upon  the  facts 
submitted  we  are  unable  to  render  you  a  more  definite  opinion  than  is 
suggested  above. 

Very  respectfully, 

GRANT  FELLOWS, 

Ca-g-o.  Attorney  General. 
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SCHEDULE  "R." 
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Adoptlor 


, , "TS 

[Dinar  child. . .  — 


>r  KppFOT*!  of  count;  igait  not  n«i:*aeaiy  In  cerUln  a 


Aliens.  Famkls: 

itolUlcal  ftatui  ol  torelsn  born  women 431 


Apprnpt 


>ti>Uon: 


Apportionment: 

lepresentktlon 

Armoiicfl: 

DO  withoilt;  for  um  ot  Hmorla  by  dtles  eirapt  u  prescribed  by  the  8tUe  Military  Board , . 

AudllDr  General: 

an  act  to  cancel  all  taxca  remalnliiK  undlwhUBBd,  etc 


ai  injuriea , . 
Automobile  Law: 


tnklnc  Law: 

AriklM  ot  aMoclatlon  or  bank  ornnlied  la  1871 

board  ot  dlrecton.     Taxation  of  bank  Btoch 

woitltutlonal  provWon  only  applies  to  lDcorporst«d  banks, . 

eataUlahiiMnt  ot  Bnwcb  aceiKT 

locreaw  in  llabUlty 

InsolTant  banks,  oRiet 

law  regulatlDK  private  banks 

mon^  capita),  detliUtlon  ot 

number  en  directors.    Vacancy  on  board  ot  dlrecton 

parment  al  (gipanae  Incurred  In  organiutlon  at  banks 


rqport  of  cacheated  deposits 

retMTts  of  state  banks.     Withholding  Information 

section  IK  reaulres  board  of  dlrectora  to  appoint  an  euunlnlDK  Gonunittea... 

sbatea  of  stock  director  must  have. 

state  bank,  oncanliatlon  otial 


J  rwulale  busloeas^ot  private  t»nkiDg^. . 


board  ot  roMrol  irf  the  Mlcbtgan  r^onnatory,  parole,  "Oood  Time' 

Board  ol  Election  Coi 

a  noinlDallon  petition 

Board  of  Health: 
r-       Slate  and  local,  powers  of  each  relative  to  TacdnatUm.. . 
Bay  City.     Remaral  of  plumbing  Inqwctor 


uat  print  name  ot  a  randldate  upon  primary  election  ballots  where  sudi  candidate  hi 

llled  a  nr — ■- - 


Board  of  State  Auditors: 

authority  to  audit  a 

(ot  the  reoioyal  ot  a  public 

Board  of  Supwrlaan; 

compaoaation  tor 


authority  to  audit  and  allow  expemns  Incurred  In  a  proceediDs  Initialed  by  the  OoTernor 

may  be  eopended  tor  rcvalr  ot  public  buHdlng 

■— -^rallme. . 


.nates  county  depository 

metnod  of  calling  sperial  meeting 

no  aulhorlV  to  ntftti  a  local  act  ot  the  leglelatute. . 

Boarding  house  kawers: 

profecilon  ol. . . .' 


^yGoO^t 
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Bonda:  Pige 

after  tax  hu  been  paid  upon  bond  inue,  bonds  not  niblecl  to  (aiation  under  tbe  lawa  of 

Ibis  stale , , 78 

fumlBbed  b;  warden  of  the  itate  penitentiary,  no  au^oHty  far  the  payment  of  premium 

lasu&nce  of  bonds  to  the  amount  of  ten  per  cent  of  total  a-isessed  v^uallon  not  to  exceed 

*IUO,  p«r  (spits  of  eblldren  ctf  school  a^  la  permltled  In  lbs  City  of  [roDwood. .......       277 

warden  of  Mate  penitentiary  not  Included  among  such  ofScers  wbo  are  permitted  to  obtain 

surety  company  bonds  at  state  otpense.. .  - 251 

Building  and  loan  BASoclationa: 

number  of  riiaree  of  slock  wblch  may  be  limied  by ,        S3 

report  of  eacheal«d  deposits S4 

Burial  of  identified  suicide: 

caaa  Is  not  a  state  case  but  one  tor  the  county ZB5 


holding  of 

division  of, 

statutory  notice  must  be  given 

Cemeteries: 

board  ol  trustees  may  take  property  In  trust 

township  board  of  health  may  acquire  land  therefor ,  . 

testors  of  automobiles  required  to  make  application  fo 
Charter  com 


Circuit  judges: 

compeoBalion 

Cities  of  tbe  fourth  class: 

act  07.  P.  A.  1SI1,  does  not  apply  to  Cilia  of. . 


Child  bom  of  Japaneee  parents 

City  Charter: 

act  603  L,  A.,  1 90S,  not  in  conflict  with  the  Constitution 

City  ordhiaDce: 

common  coundl  may  pass  regulating  setHng  of  Ice  cream  by  peddlare . . 

City  wards: 

boundary  Died  by  alstuie,  no  power  conferred  In  a  city  to  alter  same . . 


City  treasurer: 

mu  hold  office  two  suocesslTe  terms 503 

right  to  i^taln  coilecllon  tee  on  tax  for  special  iiDprorements  within  the  dty 411 

Concealed  weuiona: 

carrying  <w,  by  whom 70 

Compatibility: 

dty  treasurer  and  member  of  sidiaDl  board  ot  a  graded  school  district 481 

constable  and  member  ot  the  board  of  review 443 

constable  and  member  ot  the  school  board.    Justice  ot  the  peace  and  manager  of  a  county 

farm.    Deputy  sheriff,  Justice  of  the  peace  and  truanl  officer 308 

county  truaai  officer  and  county  district  ofllcer 650 

county  nirveyot,  d^uty  sherlff^and  deputy  drain  conunbi^oner 384 

director  of  a  achool  district  and  town  treasurer 579 

health  otBcer  ot  a  towtublp  and  member  ot  township  board 842 

highway  commissioner  and  member  of  the  board  of  review 450 

Justice  of  the  peace,  lownahip  clerk  also  Justice  of  tbe  peace  and  member  ot  the  board  of 

review , .  408 

Justice  ot  pmce  and  director  of  school  district 632 

ustlce  ot  the  peai»  and  village  derk 288 

ustlceof  the  puce  and  member  of  the  school  board 560 

udge  oI  probate  and  member  ot  board  ot  education 304 

DderatOT  ot  a  school  district  and  Justice  of  the  peace GM 


olBoe  of  Justice  ot  peace  and  village  derk. . 

-~ —  of  Justice  and  township  health  ot"- 

• ■ '         '  'Ot  the 

state  senator  awl  aaslatant  aoriiOT»lan  couiuk  not  incompatible.  . 


offices  of  Justice  and  township  h( __. 

otBce  of  supervisor  and  manber  ot  tbe  TUlage  coun 
*'  ■'■"  *" • ' ■*  '"""Te  of  probate  Is 


supervitor  and  Judge  of  pro&ate  Is  dlsciuaed . . 

_jd  aaslatant  oorvoracion  counsd  — *  ' '"■ 

supervisor  and  trustee  ot  union  school  district , . 


towndilp  treasurer  and  member  of  the  board  ol  _  _ . 
treasurer  ot  a  sdiool  district  and  Justice  of  peace. . 

trustee  ot  village  and  Justice  of  peace 

village  dnk  and  Justice  ot  the  peace 

village  trustee  and  Justloe  of  the  peace 


iciijGobgU? 
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CompllMlon  ot  tbe  Blatutca;  Page 

MTt&ln  mcsBuiee  pendlnK  before  tbe  leglsUtuie  coDBldered  uid  bdd  not  repuKiuiit  to  the 

coDttltUtlon 406 

Coiutftbiei: 

Tenure  of  offlce 643 

Constitutional  uneodment: 

mute  under  Joint  teaolutlon  ol  two  bousn  ol  the  leglslaturei  govemoT's  signature  not 

required 2TS 

Constitutional  law: 

arbltrarj  diBorimlnatlon 430 

a  local  act  Is  prohlbllecl  in  an;  case  where  a  general  act  can  be  made  applicable 312 

local  act  may  tie  renealed  b;  local  act,  local  act  ma;  not  be  passed  wben  a  geneial  Ian  can 

be  made  applicable 200 

Immedlale  dtect  of  an  act 224 

letrlglaluTG  torbldden  br  conBlKullon  to  pace  a  local  or  special  act  applicable  to  any  partt- 

cuUr  cilv 2IS 

l^islalure  has  no  authority  to  appropilate  a  Sum  ol  money  to  pay  unpaid  water  bills  due 

the  city  of  Jackson  for  the  MlcnlgoD  state  prison 266 

legislature  nn   autboiltj   to   pass   act   authorizing  payineut   to  munldpi^ty  lor  paving 

of  street  where  such  paving  la  done  voluntarily 26fi 

police  power 63t 

under  provisions  of  Sec.  3S,  Art.  G,  a  referendum  clause  may  l>e  attained  to  public  act 260 

Conveyance*: 

city  or  village  plats 593 

computation  of  "Good  lima" 408 

mandamus  will  lie  to  compel  circuit  Judge  where  he  lefusM  action  upon  It  when  presented 

to  hhn 1311 

Corporations: 

articles  of  Incorporation  cannot  confer  dilTeient  rights  upon  holder  ol  preferred  stock  as 

preecrlbedby  law 192 

Corporate  eilatenco  expired  Dec.  24.  1011,  cannot  be  renewed,  necaasary  to  incorporate 

anew , 222 

corporallon.1  except  those  engaged  In  manufacturins  and  mercantile  husineHS  must  be  iu- 

oorporated  under  Act  No.^JSi.  P.  A.  1903 217 

organliing  of 133 

County  drain  commiaaionet: 

offlce  of  county  drain  commissioner  and  Justice  of  peace  incompatible.    Term  of  drain 

commissioner  two  yeora 88 

who  flies  regular  nomination  is  placed  upon  tbe  otBdal  ballot lOS 

County  funds; 

where  deposited 615 

Coimt;  ofOcers:  • 

deputy  county  clerk  may  take  acknowledgmeots  to  deeds,  etc.,  and  may  make  out  In- 


County  road  commlsaloaer: 

County  road  comminloner  and  highway  oommlssioner  of  a  township  held  n 
patlble 

6ounty  treasurer: 

death  of.  who  shall  be  successor 

fee  to  be  paid  for  making  certificate  of  payment  of  tans 

olSce  of  county  treasurer  and  school  treasurer  are  not  incompatible 

Court  officer: 

not  subpoenaed  as  a  witness.     Not  entitled  to  a  wltnen  tee 

the  number  that  may  attend  court 

Criminal  law: 

misappropriation  of  public  money 


lee  lor  recording.    Gnti;  farm. , , 
teooidlng  of 


Deputy  sherlfl: 


to  fee  of  SI.OO  for  acting  as  first  friend 


Descent  and  distribution: 
properly 


Digitized  oy 


Google 
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and  abindonmenl :  Pace 

eUtoditlOD 258 

of  wite  sod  minor  ehtWren.    Venue 823 

Detroit  house  of  correction: 

la  not  a  penitentiary *S8 

TKiglax: 

duty  of  UMaSlng  oHIcer  to  levy 470 

. ki -utnorlty  to  borrow  from  dog  Imx  fund .  .  '™" 


vuLfe  no  kutborlty  to  Impose  lu  u  opposed  In  appoaltloD  to  Ibe  bI 
Domestic  anlnMla: 


towTuUp  no 

ir  killing  or. 

Drain  Uv: 

appointment  of  deputy  drain 

compensation  ot  ofBceia 4B0 

oonBtltutionBllly  of Bl» 

drain  comminloner'n  duties  aa  to  coalracts MA 

expensea  incurred  in  connection  with  recording  are  to  be  diarged  against  the  construction 

limitation  of  amounts  that  ma;  tie  seBeesed  SKainsc  townsbip  Id  one  year  is  Indlrated  by 

(be  statute 468 

3  be  constructed  only  upon  the  ground  that  It  la  a  public  benedt 337 

not  be  submitted  to  the  various  township  boards  In  case  of  need  o(  Joint  county  drain . .  I>SS 

releaaee 288 

provision  of  Sec.  1  of  Chapter  S  of  Act  185,  P.  A,.  1911 2S3 

right  of  way. 661 

statutory  remedy  (or  eicesaive  araessmenl Sie 


o  be  collected  In  the  same  manner  as  other  general  taxes S48 

Dulcenia  Home  for  aged  and  indigent  lemalee: 

approval  ol  directors 268 

E. 
Election  law: 

action  or  the  board  of  irupectors  In  odllng  attention  to  voters  of  certain  sllpi 333 

advertising  caodldacy.    Buying  cigan.  matter  for  the  prosecuting  attorney S72 

•  pemin  may  run  for  oOlce  on  slips. 433 

baUoU  In  dty  election.     Marked  baUots 443 

board  irf  dectlon  Insiiector  no  autborlly  to  place  slips  In  the  voting  booth 126 

board  ot  superrlsors  may  call  special  election 184 

eandldatea  for  township  offices  384 

conduct  of  olectkm 463 

constitutional  amendment  ballots,  ballots  shoulA  be  numbered  and  perforated 350 

caucus  rules SM 

caucuses  In  townships 337 

challenges 433 

discretion  of  registration  board 428 

election  cures  any  previous  defect  and  ranedloi  an  erroneous  decision  at  tbe  board  of  dec- 

tlon  commisslonen  wlUi  reference  to  printed  ballots 8S3 

hours  for  polls 434 

marking  of  baUots 148.  267.  308,  332,  3«0.  384,  385.  403.  448.  4fil,  4M 

methoa  of  reelatratlon  for  women ' 434 

metbod  of  voting  as  Indicating  Intention 356 


g  as  Indicating  intentiol) 

name  of  an  Independent  candidate  cannot  be  printed  upon  otQclal  riecllon  ballot. . 

order  of  parly  tickets  on  ballots 

person  candidate  for  ofBce  cannot  act  as  an  inspector  a1 


perMn  may  be  nominated  for  office  by  more  than  one  parly 433 

place  on  ballot 384 

priming  of  ballou 338, 420 

qualification  of  elector 306,  3S3,  398 

qiiallflcatlonB  ot  voleis.     Residence 440 

question  ot  wheHier  a  candidate  for  office  is  a  resident  ot  Mlchlgui  Is  dqiendent  upon 

actual  facts 81 

relative  to  the  counllng  of  ballots 479 

residence  ot  state  empiose 417 

residence.    How  delermlned 426,  437 

right  to  participate  in  party  caucus 428 

special  election 180 

ticket  nominated  by  caucus  ot  a  new  party  is  entitled  to  a  place  upon  the  official  ballot. . .  384 
under  caucus  system  person  need  not  be  enrolled  as  member  of  a  political  party  ot  which 

he  Is  a  candidate 353 

use  of  slips 418,424,436 

change  of  residence 436 

village  election 320,333,403 

cross  and  circle  at  the  bead  ot  the  ticket 833 

where  candidates  for  rounty  office  are  not  selected  at  the  primary  electkin  no  authority 

tor  printing  names  upon  official  election  ballots 131 

women  not  reijulre.1  Lo  register  under  act  170,  P.  A,  1900 374 

Employers  llahltlty  acl: 

bonrd  of  Hre  and  water  commlsaloners  come  under 140 

employe  ol  blind  school  not  entitled  to  be  compensated  through  board  of  slate  auditors. .      206 
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F.  P»gB 


setting  o[.  ftnd  or 


authority  to  write  Insumice  aganlit  iwnonal  llBblUty. , 
Foreign  corporation: 

ForelKn  surety  compsDlee; 
.neht  to  remove  ckuse 

FraiichiKa: 

public  utility 


ag^oBt  II  In  (be  court  ol  thla  state  to  the  federal  court. . 


Um  ol  public  bigbways  b; 


act  amendlDK  '  lot»i  U  prohibited  by  the  constitution 4S9 

flihlnr  la  Saginaw  Bay  and  Baglnaw  river 310 

ratchliw  of  carp,  dog  nsh  and  gar  fish 143 

fllUng  bill  limited  In  its  application  In  inland  wateis  to  a  local.  npugDanl  to  the  constitu- 

loc^acts.!!"!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!]!! !!:!!!!!!!! !!!!!!"!!!  4M 

local  Bsh  bill  lequlring  the  leelalatuie  to  pMs  a  local  act  Is  npugnant  to  the  constitution. .  380 

special  and  general  acts 602 

unlawful  taking  of  beaver  skin MB 

use  ol  lacks  or  artificial  llgbis 4SB 

use  of  nets 133 

who  considered  residents  for  purpose  of  obtaining  resident  Bsb  Ilccnsra 544 

Qeneral  fund .  '• 

rjimpensallon  of  military  courts  of  Inquiry  not  to  be  made  from 146 

GoTernment  land: 

soldiers  right  to  enter «47 

GoTemnent  survey: 

relative  to-Ihe  replacing  ot  destroyed  posts SSI 

Guardians: 

appointment  ot  guardian  to  evade  payment  of  a  school  tuition  fee 169 

parents  cannot  voluntarily  surrender  children  to  guardianship  except  upon  statutory 

grounds 169 

Governor: 

authority  to  remove  oU  injector 412 


Highway 

held  not  Incompatible  with  county  road 

Highway  law: 

amendment  to  Bee.  12.  Chap.  1.  Act  283,  P.  A..  1909 336 

amount  Ih&t  may  i>e  voted  tor  highway  purposes  at  annual  township  meellng 437 

as  to  ownership  of  steel  culvert 616 

ballot  for  Iwndlrvg  township 403 

bids  not  required  for  Jobs  of  le»  than  3600.00 i 140 

bonding  of  township 531.606,609 

construction 290 

county  road  system,  when  once  adopted  Is  denlgned  to  operate  equally  throughout  the 

county  road  «>mmlnloner'B  salary 349 

culling  of  brush 644 

hnprovement  fund S34 

indebtedness  Incurred  by  counties  tor  construction  of  bridges  must  be  subject  to  constitu- 
tional llmilatton 360 

local  act  for  acounty  road  system  not  repealed  by  general  highway  act 214 

mall  boxes 663 

noxious  weeds £23.  633,  Bfil 

overseer  of  highway  elected  under  general  law 393 

overseers,  manner  of  selecting  same 432 

payment  ot  day  laborers  mailer  of  contr»ct.. 143 

quorum  of  board SCO 

relative  to  amount  of  money  to  be  raised  for  highway  fund 494 

repe^  ot  local  acts 392 

road  commissioner,  Blllnf  ot  vacancy 394 

atone  road  board  cannot  [>e  changed  from  Bve  men  to  three 214 

survey S24 

taxes  by  the  electors  at  the  annual  lowrudilp  meellng  may  not  exceed  the  limit  flied  by  the 


highway  law. 
the  question  ot 


the  question  ot  reecindlng  adoption  ot  Ihe  county  rind  system 

town^lp  board  and  highway  commlasloneT  may  vote  money  tor  highway  hi 
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townsblp  boarda  authority  lo  direct  where  Improv^nenl  fund  shall  be  apent 140 

township  board  Sxea  compensation  to  overaeera 142 

Tillages B30 

voting  of  taxes S5» 

when  nieliwBj  between  two  townablpa  rorms  part  of  village  street,  who  ia  liable  tor  r^talrs 

and  who  19  liable  tor  damages 176 

Home  for  feeble  minded; 

obtaining  release  of 3M 

Homestead: 

may  permit  a  son  lo  ImproTS  a  homestead 514 

soldlerB  exemption 012 

what  considered  abondonmeat  of 426 

iMiintR  enert  cia^^^..  ,,.,,.    ,,...--..----..    --,,,-...-.. ^  ......«,«,„  ,_ 

3r  commissioner 301.  314 

House  o[  correclion; 

compensation  lo  funlllea  o(  Inmates 

Ilktcltimale  children: 

father  must  contribute  lo  the  support 

Incompatibility: 

between  membership  on  township  board  and  school  office  can  only  be  tested  In  court. , 
city  aldermen.  Are  a-'-" 


Immediate  elTerl  clause 315,  344 


city  clerk  and  dtj  ai 

eounly  surveyor,  msiyor  ol  a  city.  ex-otQclo  a  member  of  the  boatit  of  county  supervLwre. . 
county  truant  olBcer  and  supervisor . 


Justices  of  the  peace  and  township  treasuma,  oDIces  of,  Incompatible. . 
mlssioiier'  of  "a  Village.' .'. ', 


yr  of  a  city  and  county  road  con 


overseer  of  highways  and  member  of  the  township  board. . 

supervisor  and  justice  of  the  peace 

supervisor  and  member  of  township  board 

Indeterminate  sentenre: 

what  it  consists  of .285.580 

whether  entitled  to  "good  lime" 188 

accident  board: 

appropriation  and  expendituree  ol I3S 

Injury  to  employe  of  M.  A.  C 60.S 

Inland  lakes: 

ownership  of  land  upon  recession  of  water 220 

Insurance  law: 

application  of  the  anti-rebate  law  to  Insurance  policies IDO 

agents  must  obt^n  certlflcates  of  authority  after  Feb.  I.  1001 364 

certain  alleged  agreements  between  casual  insurance  cannot  be  made  the  basis  of  criminal 

praiecution. , SOS 

hospital  tickets,  violation  of  insurance  laws  of  the  state 207 

insurance  slock  companies  taking  over  business  of  mutual  companies 51D 

rider  on  insurance  policy  must  he  in  form  prescribed  by  statute. 413 

validity  of  Insurance  on  county  building  where  policy  written  by  county  otflcer 237 

voting  by  proxy 195 

Ionia  stale  hospital : 

not  a  penal  institution,  need  not  report  to  stale  labor  commissioner 348 

J. 

compenaation  id  in  juvenile  court ISt 

who  entitled  to  serve , 57B 

cannot  give  judgment  where  be  is  personally  Interested 384 

If  otherwise  qualified  a  bond  may  be  filed  and  accepted  without  contest  after  July  Isl 77 

may  Impose  cost  ol  suit  In  addition  to  One  for  violation  of  act  ZOO.  P.  A.  igOS 375 

must  be  re-elected  H  he  vacates  oOlce 128 

oince  of  justice  of  peace  and  county  drain  commissioner,  incompallble 88 

one  Justice  may  practice  before  another 33* 

removal  of  cases 334 

vacancy 53 1 

Juvenile  Court: 

fees  of  ofBcers  striking  jury , , 253 


le  courts,  detention 

probate  register  not  autborir.ed  to  lake  juvenile  deilnciuent  io  indusirlal  school 

— t...i —  ..B~.-  — .  .n~ii.i„  . ..„ii ii  ctilldren  to  state  institution ■r,-\, 

nslltutlon ..H  )| 


proballnii  otflcer  not  fillglble  lo  convey  delinquent  clilldren  to  state  Institution, , 
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Lcs*l  liolld&;a: 
twelf  lb  of 

glalature: 
apponlonment.    Conitltutlonal  law. 


twelfib  of  February  ool;  tor  the  tpeclflc  purpose  Indicated  by  act  24S,  P.  A.,  ISOO. . 

Legislature: 

apporlloi ._ 

apprapiiallon  ot  public  (unda  (or  the  prevention  and  relief  of  tubetculoeis . . 
appropriation  for  Mlcblean  state  normal  coUeee. . , 
constitutionality  oF  a  blu  to  provide  for  tbe  retlreD 


in  of  St 


immediate  effect  clause 314 

loconelitent  aclH.  one  last  tmSBed  governs 

members  of,  legality  ot  holding  office  in  the  leei^tura  while  holding  a  county,  must  resign 

from  county  ofBce 

local  act  cannot  be  passed  where  geneial  act  can  be  made  applicable 

may  not  autiiorlie  municlpatltlee  to  engage  In  works  of  internal  Improvement,  etc. , 

may  not  confer  upon  county  — ■•• — '■■-  '-  ' ' '-  • '— '- ' 

postmaster  Inellclble  to  sit  Ir 

printing  of  bills , 

private  contracta.     LeglslatiVL  . 

special  act  would  not  be  tbIM  bi  anv  case  to  which  a  general  act  can  be  made  applicable . 

special  act  superseded  by  a  general  law 

Bpeeiflc  tax  lor  Inspecting  and  testing  sugar  beets 

Statutes.     Variance  In  iTlle 

title  and  enacting  clause  defective,  bouse  blU  No.  375.  file  lOB 

without  authority  to  make  appropriation  tor  drainage  ot  gum  marsh  In  Allegan  county. , 

administrator  carrying  on  budneaa ,84, 

applicants  for  license 

approval  of  bond 


city  ot  the  fourth  class  may  nvulate  saloons  but  not  prohibit  th 

conducting  a  saloon  within  400  feet  of  a  church 

conlracls  for  flilures 

employment  ot  a  child  as  a  barkeeper 

furnlahing  liquor  to  members  ot  club 

injunction  will  lie  to  prevent  the  granting  of  a  license  illegally ,  , 


without  consent  of  property  oi 

aolesale.    Warehouse  and  ageitclea. , 


local  option,  not  duty  ol  county  clerk  to  cheek  persons  slgnlrig  the  petition  with  poll  list. .       147 

municipality  cannot  operate  municipal  bar 481 

number  ol  licenses  in  a  village 4tO,  549 

number  nf  saloon  licenses  that  mAy  be  leeued 83 

saloons  and  applications  for  llcenaea.  City  ot  Marquette fiS 


petition  agaii 
physician,  no  right 


pilVale  school  run  by  private  individuals  not  a  public  school  wltbln  meaiiing  of  Warner- 

Cramton  law 

prosecution  cannot  be  bad  against  members  of  counsel  for  more  licenses  than  permitted 


provisions  of  the  Warner-Cramton  law  contidMVd. . . 

purchaser  ot  liquor  business 

regulation  of  saloons  by  viUige  coui    " 
reutlve  to  the  ratio  of  one  saloon  U 


JO  inhabitants., . 

relative  to  execution  ot  bond  by  surely  company 


M  district 

retail  and  wholesale 

retail  licensee  after  county  has  had  local  option .  . 


right  of  administrator  of  deceased  partner MS 

sfloona  within  400  feet  al  a  church 1*8 

saloon,  licensing  of 331 

section  37  discussed 486 

township  board  may  grant  saloon  license, B1^ 

township  board  may  arbitrarily  approve  any  and  all  bonds. . 
village  may  suppress  saloons  for  sale  ol  Intoxicating  liquor  b; 

volunlaty  surrender im,  iw.  ■•i*.  u.j.  —^ 

warehouse  bond 627 

what  are  deemed  new  bars 479 

Liquor  law : 

wholesale  liquor  dealer  cannot  sell  liquor  except  at  place  ot  business  speclBed  in  license 101 

wholtBole  d^ler ^. 477.931 

lotteries 233 
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probate  register 

Don-resldent  mlnltiter  may  at.. 

performeil  hj  an  outBlde  maglgtrate  li  valid .  ■ 

Blatutory  quallBcatlon 

Euperannualed  and  aupemuinscar;  mlDliten.. 


It  Balemolze  maniaees. . 


Mlcblsan  Railroad  CotnmiaaloD: 

OHTKlloQ  ot  car  terries,  rate  to  be  chanted 

Pera  Marouelle  Railroad  rrfusliic  to  ship  periehable  freight  in  leaa  tban  carioad  la 

B'lvate  and  logging  reilroada 
e  Pera  Marquette  Railroad 

Michigan  Soldlen'  Home: 


Michigan  State  Prison: 

cootract  for  labor  in 

revolviOR  fund.     Prison  farm. . 


)r  for  BerviceB  in  action  on  contract. . 


Mortgage  Tax  Law: 

amouDt  of  nieciflc  tax  Is  to  be  determined  by  reference  to  tbe  mm  appealing  to  be  secured 

upon  tbe  face  ot  tbe  Instrument 

assignment  entitled  to  record  Without  payment  of  mortgage  tai 

aaslsninflQt  ot  mortgage. , 

Iiona  secured  by  moruage.  speciflc  tai  has  been  paid,  are  exempt  from  taxation 

coUectlan  ot  taxea  under  act  B],  P.  A.,  IQll 

in  oompuling  a  speciflc  tax  county  treaaurera  governed  by  the  amount  an>earlng  as  aecured 

by  the  Instrament  preseated 

land  contract  oITered  tor  record  by  vendee  is  subject  to  payment  ot  tbe  spedSc  tax 

method  ot  computing  tbe  amount  ot  apBclilc  tax  cansidersa. 

mortgage  given  and  recorded  prior  to  January  1.  1SI2 

mortgagee  eiecnted_ prior  to  January  1,  IBIZ 


A..  1911 


Nou 


lot  pi 


is  or  under  any  contingency  may  be  si 


worship 

taken  since  the  flrst  of  January.  1912,  not  entitled  to  have  deducted  from  their  rapllal  and 

taxable  under' act  91' or  the'] 
the  amount  of  the  specific  ta 


J  precedent  I ..  . .. 

'eierence  to  the  face  ot  the  i 


La  being  recorded. . 


Motor  vehicle  law: 


fowine  money ". 

s  of  the  fourth  clasi 


h  private  corporation  for  tumlshlrig  light E>87 


ea  relating  to  the  organlzi 
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O.  P««e 

o  proceeding  before  the  ludgment  of  ouiler  was  rendeted . .      seo 


le  must  be  licensed  , 
ilcioe  and  surgieiy. .  . 


one  must  have  a  license 

a  phariDaciiit  providing  be  employs  a  Ucenspd  pbaroiaclst 
(e  Into  paitnenihip  one  who  Is  not  ncislered. 


approval  of  board  ot  supervlson . . 


Primary  election  law: 
act  179,  P.  '    "" 

an  enrolled 
■fDllatloi 


does  not  apply  to  township  otBceca 

enrolled  voter  who  bIkdb  nominatkin  pMiiian  of  new  party  does  noi  diange  liis  pary 


)t  enrolled  may  be  sejectol  as  a  candidate  to 


, ,--     -d  on  ProgreBBlve  iNUty  ballots  In  which  votera  may  write 

the  names  of  ibose  for  whom  (hey  deure  to  vote 

board  of  election  commissioners  have  no  authority  to  prepare  balloUi  of  political  party 
not  participating  In  the  preceding  general  election 

boanl  of  election  cocnmlssionem  no  authority  to  determine  whether  a  voter  Is  legally  en- 

candldata  tor  county  auditor  In  Washteciaw  oounty  noiiinated  under  tlie  primary  syslon . . 
candidate  for  countv  drain  commimloner  who  filed   regular  nomination  petition  to  be 

placed  upon  offlcial  ballot 

candidate  for  office  cannot  use  cut  of  himself  ten  by  eighteen  Inches 

cvtdldate  tor  office  in  two  counties 

c&ndldate  nominated  by  parly  caucus   under  the  old   system  need  not   be  a  member  ot 

■lailDii  with  aliy  party.'.  '.'.^'.['.".[[[['.'.[['.['.W.' 
icelved  the  most  votes  Is  nominated 

to  the  size  deecrlbed  by  statute 

candidates  tor  legislature  have  no  right  to  vote  (or  the  county  chairman 

cannot  re-enroll  on  primary  election  unless  he  enrolls  as  a  member  ot  a  new  pany 

CMloiU  mtty  determine  whether  candidate  shaU  be  cboaen  by  a  plurality  or  majority  vole, , 

oertlflcate  ot  nomination 

dty  primary  and  county  primary  are  entirely  separate  and  distinct 

committee  no  authority  to  place  name  on  Democratic  ticket  who  la  enrolled  as  a  RepubUcan. 


d  In  accordance  with . . 


delegate  to  county  convention 

does  Dot  apply  to  nomination  ot  township  officers 

does  not  provide  tor  re-enrolhnent  by  amdavlt 

11.J  _-. 1. .  -andidate  upon  ballot  whether  there 
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Primary  election  law — Continued.  Pue 

enrollment  by  Biffidavit 8S,  lai 

eorolliaent,  petsonal  appUc&tion 357 

enrollment.     Cbange  of  parly  afflUatlon SOS 

duty  of  the  board  of  election  commissioners  to  prepare  ballots  for  Progressive  party  voten 

■Itbougb  there  may  not  be  nomination  petjliona  on  file M 

Inconslateiit  provision.. , , , .        83 

fltteen  per  cent  clause 71,  110,  111,  US,  131,  234,  244,  246,  273,  282.  284.  316,  340,  343 

may  enroll  an  last  Saturday  In  JauuBiy  each  year 174, 196 

mdldate  by  party  committee .' '.'.'.,'..'.       343 

with  Inscription  relative  to  candidate  prohibited. . . 
.  — . .  ..pon  ProgresslTe  balloU  (or  pen 


tl  ballot .  . 


unlawful  to  count  voles  east  upon  Progressive  bdloU  (or  persons  enrolled  ai 

another  political  parly .,..,-..,....        m 

the  county  committee  haa  right  to  demand  that  ballots  tor  National  Prognsslve  party  be 

printed 109 

names  may  be  written  on  primary  ballots  of  new  political  party  where  no  nomination 

petitions  are  Hied 106 

new  parly 348 

nomlnallon  for  township  olflces 833 

not  apply  to  township  election , 24S 

parly  may  nominate  one  who  is  not  In  any  parly 304 

person  cannot  change  his  party  enrollment  on  primary  election  day 104 

persons  enrollnl  in  one  political  party  no  right  to  file  nomination  pettllona  as  candidates 

lor  office  of  another  political  puty 90 

primary  election  law  requires  a  cross  to  be  placed  in  the  square  in  (he  left  of  each  name, .        112 

provisions  of  section  41  ol  general  primary  election  are  conslalent 115 

party  enrollment.     Btatement  of  rule  relative  to  use  of  Initials 72 

voter  enrolled  as  a  Republican  cannot  be  candidste  for  office  on  Democratic  ticket 107 

voter  may  enroll  as  a  member  of  a  new  political  parly  on  primary  election  day 100.  213 

voter  unavoidably  absent  from  his  precinct  on  enrollment  day  may  enroll  on  primary  day.  .90. 115 
votes  cast  for  candidate  of  one  political  party  wbo  Is  enrolled  as  a  member  ol  another 

political  party  cannal  be  counted. 113,  114,  lie,  118,  120.  121.  122,  126 

where  namlnatiim  pelltions  were  not  filed  Ibere  are  no  vacancies  to  be  filled  by  tbe  county 

oommlllee 100, 113 


iguaMed  electors  signs  nomination  petition  tor  more  (ban  one  candidate  ni 

be  counted  on  either  petition TO 

where  residence  of  persona  signing  nomination  petition  can  be  determined,  name  should  be 

where  voters  enrolled  us  Progressives  and  vote  (be  National  Prwreeslve  ticket,  vote  should 

be  counted 121 

withdrawal  of  nomination  petition 91 

Prize  fights: 

cose  made  out  under  Sec.  11732  of  tbe  C.  L.  ot  1397 493 

Probation  law: 

discharge  of  probationers S2B 

one  convicted  of  violation  of  local  option  law  not  entitled  to  benefits  ot Soi 

Prosecuting  attorney, 

not  entitled  to  extra  compensation  for  performing  services  In  connection  with  removal 

proceedings 489 

not  legal  advisers  ot  township  otScers  except  under  tax  law 47S 

Public  contract: 

additional  compensation 2S1 

Public  park: 

use  of.  Lansing 601) 

relative  to  Dairy  and  Food  Conuntsslonei  having  rlgh(  to  enforce  law  aniiut  physlclana, .      491 
stale  eggs 222 

R. 
Railroad  rate: 

when  once  lawfully  published 193 

Real  property: 

an  estate  by  entirety,  how  created M3 

a  before  board  ol  election  canvassers . . 


county  auditors  have  authority  to  audit  and  allow  claim  for  serviceB  rendered  in  bringing 


le  fourth  class 

School  law: 

a  school  district  must  be  composed  of  contiguous  territory 

act  1 17,  P.  A.,  1909,  does  nol  repeal  act  lS4.  P.  A.,  1903.  as  amended,  and  the 

bills  to  incorporate  public  sciiools  iii  certain  iacalilies  are  repugnant  to  tile  constitution, 
being  a  local  act 
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Pue 

jtuily 232 

,„„  „ ,  . MtabllBh  two  voting  precinrta. S64 

iQp«nB»tIon  ot  echool  dtrectora 643 

.TitTa/.|B -,..-- -......,.,--- 810 

J  Bold  by  compui;  must  be  filed  with  Superintendent  ot  Public  In- 


county  conuntuioner  ot  acbools  appointed  ti 

compenBathin  and  Is  the  original  incumbpiiii  ui  um  umu; 

county  tTeasurer  cannot  make  paymenl  out  of  a  genefal  lund  where  board  o(  m 


county  tTeuurer  cannot  make  paymenl  out  of  a  lener 

tailed  lo  moke  appropriation  tor  count;  normal  fund 

de^natlon  ot  day  for  regular  meeting , . 


dec^na „  — „ „ 

eUglblUty  of  volera  In  the  city  of  Hancock,  goreraed  by  act  221.  P.  /.., 

— iipioyment  children  during  vaaillon 3B1 


employn 
fonnatlo 


i  In  determining  minimum 


foimattbn  of  new  district 

Isauing  bonds  for  erection  of  school  building 

it  Is  a  proper  procedure  to  compel  the  school  hoards  to  call  meeting. 

local  act  aulhoriilng  alteration  ol  dietrict  would  be  unooiistltutlonal 

membeisblp  on  bo)ud  ot  education  Inrompallble  with  any  lownablp  office. 


__  township  board  Incompatible  with  memberahip  on  graded  or  ungraded 

school  boatth  within  same  township 

«..  1..1... [jj  jjjjj  gj  vacancy.    Bules  of  Incompalibillly 


organization  ot  lownablp  achool  districts. 

payment  ot  high  school  tuition  hy  dlscrlci~ , . , 

reading  ot  bible  therein 

reference  to  df^osit  ot  money  in  now  defunct  bank  of  D,  Hammell  A 

rwnoval  of  irusteea  ot  graded  dlsirlcis 

srhool  election  period,  special  act 

school  moneys  where  to  be  deposited 

school  officer  prohibited  from  writing  insurance  on  district  property.  . 


township  unit  syvtem. . 

t  upon  iiueeiion  ot  organizing  a  ui 


appointment  of  a  successor  Where  sheriff  elect  dies  Is  not  authorized . . 

board  of  supervisors  may  Bi  f  ee 

tiling  permanent  salary  thereof 

where  sheriff  elect  dies  before  taking  office,  old  sheriff  holds  over  if  H 


dtiee  of  the  fourth  cl 


Amendment  ot  IsIs. . 
le  coat  of  arms: 


n  r^ord  to 337 


:o  engage  in  trade. . 
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8Uta  MUltkr;  Board: 

making  contmct  tor  building  tumoiiM 


Btate  eanalorium : 

attending  phvaldui  shauld  state  correctly  canse  at  dmlh  In  death  certiecate 

medical  aniilant  sbould  bo  ■  physlclBii 

BUp«intaDd«nl  Bboukl  not  dlMilose  Inlormation  to  Insurance  compuiieB  relating  to  persona 


Supervisor  of  lowoBhip : 

rasldence  of 

Hiiiwrvlwir  nt  &  tnwnflhin  miut  be  a  nsidant  thereat. . 

it  having  accounted  ti 


at™ 


MitomobUo  may  be  taxed,  according  lo  horw  power  and  to  moke  such  n^tratton  fee 

In  lieu  of  an  oUiet  tonna  of  taxation 3St 
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